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Taylor  v.  Burqess.  v-^-r-w' 

DNoo,  3. 
ECL  A  RATION  on  a  promissory  note,  dated  the  12th  in  an  action 

of  May,  1857,  whereby  the  defendant  promised  to  pay  the  Against  maker 

plaintiff  40/.  by  instalments  of  51,  every  fourteen  days  from  note^iTST^'^ 

the  date  thereof.  i^^^ 

Plea. — The  defendant,  for  defence  on  equitable  grounds,  thedefendant 

says,  that  he  made  the  note  at  the  request  and  for  the  sole  ^*  surety  only, 

,  and  that  the 

accommodation  of  one  J.  Billson,  as  the  surety  only  of  the  plaintiff;  when 

tho  note  was 

said  J.  Billson,  to  secure  a  debt  due  to  the  plaintiff  solely  made  and 
from  the  said  J.  Billson  ;  and  that  there  never  was  any  value  him,  had  know- 
or  consideration,  except  as  herein  aforesaid,  for  the  defend-  defendan't  wai 
ant  making  the  said  note  or  paying  the  same.    And  the  said  ^nd^^^iJlJuJ 
note  was  delivered  to  the  plaintiff,  and  accepted  by  him  from  **"  cogent 

*  *^  •'  gave  time  to 

the  defendant,  upon  express  agreement  between  them  that  ">«  principal, 
the  defendant  should  be  liable  thereon  as  surety  only  for  the 
said  J.  Billson ;  and  the  plaintiff,  at  the  time  when  the  said 
promissory  note  was  made  as  aforesaid,  had  notice  and  know- 
ledge of  the  said  note  having  been  so  made  by  the  defendant 
as  such  surety  as  aforesaid.  And  the  defendant  further  says, 
that  the  plaintiff,  while  holder  of  the  said  note,  without  the 
knowledge  or  consent  of  the  defendant,  for  a  good  and  valu- 
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1859.       able  consideration  in  that  behalf,  agreed  to  give  and  gave  to 
^J^^*^      the  said  J.  Billson  time  for  the  payment  of  the  said  note 
o.  beyond  the  time  when  the  same  became  and  was  due  and 

payable,  and  forebore  to  enforce  payment  of  the  same  during 
that  time  upon  and  for  the  consideration  aforesaid ;  and  the 
plaintiff  could  and  might  have  obtained  payment  from  the 
'  said  J.  Billson  of  the  said  note,  and  all  monies  due  thereon, 
had  the  plaintiff  required  payment  of  the  same  and  not 
given  the  said  J.  Billson  time  for  the  payment  of  it  as  afore- 
said. And  that  by  njeans  of  the  premises  he,  the  defend- 
ant, has  been  greatly  prejudiced  and  damnified ;  and  has 
been  and  is  wholly  discharged  from  all  liability  to  pay  the 
amount  due  upon  the  said  note. 

Replication. — The  plaintiff  joins  issue  on  the  plea. 

By  order  of  a  Judge,  under  the  19  &  20  Vict  c.  108,  s.  26, 
the  cause  was  tried  before  the  judge  of  the  County  Court  at 
Leicester,  without  a  jury.  The  defendant's  counsel  having 
tendered  evidence  in  support  of  the  plea,  the  plaintiff's 
counsel  objected  that  it  was  inadmissible,  since  its  effect  was 
to  vary  a  written  contract  by  parol  testimony.  The  judge 
received  the  evidence,  and  the  following  facts  appeared : 
In  May  1857,  the  plaintiff  agreed  to  lend  one  Billson  40/., 
provided  the  security  was  satisfactory.  Billson  proposed  the 
defendant  as  a  surety,  and  he  was  accepted  by  the  plaintiff, 
who  advanced  the  money  upon  the  security  of  a  joint 
and  several  promissory  note  made  by  the  defendant  and 
Billson,  by  which  the  amount  was  payable  by  instalments  of 
5/.  a  fortnight     The  last  instalment  was  due  on  the  1st  of 

• 

September,  1857.  On  the  31st  of  August,  at  which  time 
20/.  only  had  been  paid,  the  plaintiff  told  Billson  that  the 
remaining  20/.  might  stand  over  for  two  months  on  pay- 
ment of  another  sovereign.  Billson  paid  the  plaintiff  the 
sovereign,  and  received  from  him  the  following  receipt  :— 

'*  Memorandum : — That  I  have  this  31st  day  of  August 
received  twenty  shillings  in  consideration  of  the  20/.  now 


Taylok 

V. 

Burgess. 
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due  renuuning  unpaid  for  two  months  from  this  daj,  t.  e.^        2859. 

tUl  Nov.  1,  1857. 

"  G.  T.  Taylor." 

This  further  time  for  payment  was  given  without  the  de- 
fendant's consent  or  knowledge.  Billson  stated  that  he 
could  have  pud  the  whole  20/.  on  the  1st  of  September. 

The  judge  was  of  opinion  that  the  evidence  supported  the 
plea  and  found  a  verdict  for  the  defendant,  reserving  leave 
to  the  plaintiff  to  move  to  enter  the  verdict  for  him. 

CL  G.  Mereweather,  in  last  Term,  obtained  a  rule  to  shew 
cause  why  the  verdict  should  not  be  entered  for  the  plain-r 
tiff  or  a  new  trial  had,  on  the  ground  of  the  misreception  of 
evidence  to  vary  the  promissory  note,  by  shewing  that  the 
defendant  was  only  a  surety  and  that  time  had  been  given 
to  the  principal :  also  that  the  evidence  did  not  prove  the 
allegations  in  the  plea. 

Field  now  shewed  cause. — The  evidence  was  properly 
received  and  proved  the  plea.  No  doubt  there  are  autho- 
rities that,  at  law,  evidence  is  inadmissible  as  against  the 
holder,  to  shew  that  one  maker  of  a  promissory  note  was 
surety  only  for  another,  and  that  the  surety  was  discharged 
'  by  time  given  to  the  principal ;  because  the  effect  of  such 
evidence  would  be  to  render  conditional  a  contract  which 
on  the  &ce  of  it  is  absolute :  Byles  on  Bills,  p.  8,  7th  ed. 
In  Strong  v.  Foster  {a\  the  Court  of  Common  Pleas  seem 
to  have  considered  that  the  same  rule  prevailed  in  equity ; 
find  that,  in  order  to  ascertain  whether  a  party  was  principal 
or  surety,  the  terms  of  the  instrument  alone  must  be  looked 
at  But,  in  a  subsequent  case  of  Pooley  v.  Harradine  (&), 
the  Court  of  Queen's  Bench  held,  that  though  the  written 
contract  contained  in  the  note  could  not  be  varied  by  parol 
in  equity  any  more  than  at  law,  yet  an  equity  arose  from 
(a)  17  C.  B.  201.  (h)  7  £.  &  B.  431, 
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the  relation  of  suretyship  existing  between  the  principal 
debtor  and  the  surety,  and  from  that  relation  being  known 
«•  to  the  creditor  at  the  time  he  took  the  note.     There  the . 

Burgess.  , 

Court  acted  on  the  doctrine  of  Courts  of  equity,  as  laid 
down  in  Dames  v.  Stainbanh  {a)  and  HoUier  v.  £yre  (b) ; 
and  they  said  that  by  that  doctrine  the  primary  liability  is 
not  at  all  altered;  that  **in  truth  the  defence,  either  at  law 
or  in  equity,  does  not  arise  by  any  alteration  of  the  original 
contract,  which  indeed  it  assumes  and  relies  on  in  its  origi- 
nal terms,  but  that  the  creditor  cannot  fairly  or  equitably 
sue  the  surety  where,  knowing  of  the  existence  of  the  rela- 
tion of  suretyship,  he  has  voluntarily  tied  up  his  hands  from 
proceeding  against  the  principal.**  The  case  of  The  Mutual 
Loan  Fund  Association  v.  Sudlow(c)  is  also  an  authority, 
that  where  the  principal,  at  the  time  the  security  is  given, 
has  knowledge  that  one  of  the  parties  signed  it  as  surety 
only,  the  latter  may  avail  himself  of  any  equitable  defence 
arising  out  of  that  relation. — He  then  argued  that  the  evi- 
dence proved  the  plea. 

C  G.  Mereweather,  in  support  of  the  rule. — The  evidence 
was  inadmissible ;  and,  if  admissible,  it  did  not  support  the 
plea.  It  is  clear  that,  at  law,  a  written  contract  cannot  be 
varied  by  a  contemporaneous  parol  agreement ;  and  the  same 
rule  prevails  in  equity.  Strong  v.  Foster  {d)  is  an  authority 
that  the  question  whether  a  party  is  principal  or  surety  must 
be  ascertained  by  the  terms  of  the  instrument  itself,  without 
the  aid  of  extraneous  evidence.  In  Pooley  v.  Harradine  (e), 
the  Court  decided  according  to  what  they  believed  to  be 
the  doctrine  of  Courts  of  equity ;  but  at  the  same  time 
observed,  that  they  should  not  regret  if  the  subject  were 

(a)  6  De  Gex,  Mac  &  G.  (c)  5  C.  B.,  N".  S.  449. 

679.  Id)  17  C.  B.  201. 

(ft)  9  CI.  &  F.  1.  (c)  7  E.  &  B.  431. 
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reviewed  by  a  Court  of  error,  [Follocky  C.  B, — When  a 
ease  can  be  taken  to  a  Court  of  error,  the  decision  of  one 
Court  of  co-ordinate  jurisdiction  ought  to  be  binding  on  ^' 

the  others.  When,  however,  there  is  no  means  of  appealing 
to  a  Court  of  error,  there  is  not  the  same  obligation  to  follow 
the  decision  of  another  Court;  and  accordingly  we  some- 
times find  Courts  of  co-ordinate  jurisdiction  differing  from 
each  other.] — He  also  referred  to  the  observations  of  this 
Court  in  Rayner  v.  Fu88ey(a), 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
ought  to  be  discharged.  PooUy  v.  Harradine  is  an  express 
authority  that  the  evidence  was  admissible,  and  we  think  it 
proved  the  plea. 

Bramwell,  B. — I  also  think  that  the  case  is  concluded 
by  Pooley  v.  Harradine. 

Watson,  B.,  and  Chanxell,  B.,  concurred. 

Rule  discharged. 

(a)  28  L.  J.,  Exch.  132. 


Gambart  v.  Sumner.  ^^-  "'• 

Declaration.— That  the  plaintiff,  after  the  24th  By  the  17  Geo. 

"*^  ^  ^       3,  c.  67,  a  pcr- 

day  of  June,  1777,  mentioned  in  a  certain  act  of  parlia-  son  hiving  a 

copyright  in  a 

ment  (17  Geo.  3,  c.  57),  entitled  "An  Act  for  more  effec-  print  or 

.  .  J  engraving  may 

tually  securing  the  property  of  prints  to  inventors  ana  en-  maintain  an 
gravers,  by  enabling  them  to  sue  for  and  recover  penalties  a^ji^n^f  ™ 
in  certain  cases;"  and  before  and  at  the  time  of  the  com-  ^^\^l{^l 
mitting  of  the  grievances  hereinafter  mentioned,  was,  and  ^^^^^m  no 
from  thence  hitherto  hath  been,  and  still  is  the  proprietor  {^^''j^^^^^fi^J^^ 
of  ceruin  prints  which  had  been  heretofore  engraved  in  arc  piracies. 
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Great  Britain,  that  is  to  say,  of  a  certain  print  called  *^  The 

Departure,  Second  Class,"  and  of  a  certain  other  print  called 

9.  <<  The  Return,  First  Class ;"  and  the  plaintiff,  during  all  the 

Sumner.         ,  . 

time  aforesaid,  had  and  was  lawfully  entitled  to,  and  still 
hath  and  is  lawfully  entitled  to  the  sole  right  and  liberty  of 
printing  and  reprinting  the  said  prints,  and  the  copyright 
thereof:  Yet  the  defendant,  well  knowing  the  premises,  but 
disregarding  the  statute  in  such  case  made  and  provided, 
and  contriving  and  wrongfully  and  unjustly  intending  to  in- 
jure the  plaintiff,  so  being  the  proprietor  of  the  said  prints 
and  copyright  as  aforesaid,  after  the  24th  day  of  June  in 
the  year  of  your  Lord  1777,  and  while  the  plaintiff  was 
such  proprietor  of  the  said  prints  and  copyright  as  aforesaid, 
did  publish  and  sell,  and  cause  and  procure  to  be  published 
and  sold,  divers  base  copies  of  each  of  the  said  prints, 
whereof  the  plaintiff  so  was  the  proprietor ;  which  copies 
were  engraved  and  made  without  the  consent  of  the  plain- 
tiff and  against  his  will ;  and  did  expose  to  sale  divers  other 
copies  of  the  said  same  prints  without  the  consent  and 
against  the  will  of  the  plaintiff;  and  did  engrave,  etch  and 
work,  and  copy  and  sell,  and  caused  to  be  engraved,  etched, 
worked,  and  copied  and  sold,  in  part,  by  varying  in  part 
from  the  main  design,  divers  other  copies  of  the  same  prints, 
without  the  consent  and  against  the  will  of  the  plaintiff,  by 
means  whereof,  &c. 

Plea:  not  guilty. — Whereupon  issue  was  joined. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  sittings  in  Mid- 
dlesex after  Trinity  Term,  a  witness  proved  that,  seeing 
exposed  for  sale  in  the  window  of  the  defendant,  who  was 
a  stationer,  two  pirated  copies  of  the  prints  mentioned  in 
the  declaration,  the  copyright  in  which  was  vested  in  the 
'plaintiff,  he  purchased  them.  The  plaintiff's  counsel  admit- 
ted that  he  could  not  prove  that  the  defendant  knew  that 
those  prints  were  piracies  of  the  plaintiff's  prints.    The  de- 
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fendaiit  proved  that  he  bought  the  prints  of  one  Prince,  and  1859. 
that  he  did  not  know  the  plaintiff  had  a  copyright  in  them. 
The  learned  Judge  told  the  jury  that  if  they  believed  the 
evidence  they  would  find  a  verdict  for  the  plaintiff,  which 
they  did  accordingly.  Leave  was  reserved  to  the  defend- 
ant's counsel  to  move  to  enter  a  verdict  in  his  favour,  if 
the  Court  should  be  of  opinion  that  it  was  essential  to  prove 
knowledge. 

Lush  now  moved  accordingly. — The  defendant  is  not 
liable,  because  it  was  not  shewn  that  he  knew  that  the 
prints  he  sold  were  piracies  of  any  print  in  which  any  per* 
son  had  a  copyright.  The  8  Geo.  2,  c.  13,  s.  I,  enacts,  that 
**  Every  person  who  shall  invent  and  design,  engrave,  etch,  or 
work  in  mezzotinto  or  chiaro-oscuro,  or  from  his  own  voiks 
and  invention  shall  cause  to  be  designed  and  engraved, 
etched,  or  worked  in  mezzotinto  or  chiaro-oscuro,  any  his- 
torical or  other  print  or  prints,  shall  have  the  sole  right  and 
liberty  of  printing  and  reprinting  the  same  for  the  term  of 
foarteen  years,  to  commence  from  the  day  of  the  first  publish- 
ing thereof,  which  shall  be  truly  engraved  with  the  name  of 
the  proprietor  on  each  plate,  and  printed  on  every  such  print 
or  prints  ;**  and  if  any  person  **  knowing  the  same  to  be  so 
printed  or  reprinted  without  the  consent  of  the  proprietor, 
shall  publish,  sell  or  expose  to  sale,  &c.,  he  shall  forfeit,"  &c. 
The  17  Geo.  3,  c.  57,  enacts,  that  if  any  person  **  shall 
publish,  sell  or  otherwise  dispose  of,  or  cause  or  procure  to 
be  published,  sold  or  otherwise  disposed  of,  any  copy  or 
copies  of  any  print,  &c.,  without  the  express  consent  of  the 
proprietor  or  proprietors  thereof,**  then  the  proprietor  may 
recover  damages  in  a  special  action  on  the  case.  That 
statute  must  be  read  in  connection  with  the  8  Geo.  2,  c.  13, 
and  was  not  intended  to  give  a  right  of  action  when  penal- 
ties could  not  have  been  sued  for  under  the  former  Act. 
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1869.        That  appears  to  have  been  the  opinion  of  Lord  Tenterden 

^^^^      in  Murray  v.  Heath  (a).     [C/iannell,  B.,  referred  to  fVest  v. 

••  Francis (b).]  That  case  does  not  decide  the  present  question. 

Bramwell,  B. — We  are  all  of  opinion  that  there  should 
be  no  rule.  The  language  of  the  17  Geo.  3,  c.  57,  is  plainly 
against  the  defendant.  It  is  not  necessary  to  go  through  the 
several  Acts  at  length.  The  8  Geo.  2,  c.  13,  made  it  neces- 
sary to  prove  knowledge  in  proceedings  against  a  person  for 
selling  a  pirated  engraving  or  print.  The  17  Geo.  3,  c.  57, 
which  was  passed  to  amend  the  former  Act,  omits  the  word 
"  knowingly,"  and  enables  the  person  having  a  copyright 
in  a  print  or  engraving  to  maintain  an  action  against  persons 
found  selling  pirated  copies  of  it  without  proof  of  guilty 
knowledge.  This  Act  refering  to  the  former  statute  and 
confirming  it,  the  argument  is  stronger  than  if,  in  the  pre- 
ceding statute  the  legislature  had  been  silent  on  the  subject. 
The  case  of  West  v.  Francis  (^),  cited  by  my  brother  Channell, 
could  not  have  been  decided  as  it  was,  unless  the  Judges 
had  assumed  or  decided  that  the  proposition  now  contended 
for  on  the  part  of  the  defendant  is  untenable. 

• 

Watson,  B.,  concurred. 

Channell,  B. — I  am  of  the  same  opinion,  both  upon  the 
construction  of  the  statute  and  on  the  ground  that  the  case 
of  Westy.  Francis (b)  is  not  distinguishable  from  the  present. 

Pollock,  C.  B.,  concurred. 

Rule  refused. 

(a)  1  B.  &  Adol.  804.  810.  (ft)  5  B.  &  Aid.  737. 
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1859. 


PiCRARD   V.    BrETZ. 


Nov.  15, 


IN  this  case  the  sheriff  of  London  had  seized  the  goods  A  bill  of  sale 

QGflcribGd  tliQ 

of  the  defendant  under  a  writ  of  fi.  fa.,  when  one  Chambers  grantor  as 

T    R    of  Vn   O 

claimed  them  under  a  bill  of  sale.     The  sheriff  then  ob-  George  Street,' 
tained  an  interpleader  summons,  which  was  heard  before  the°city  o/° 
Mar  tiny  B.,  at  Chambers,  when  the  plaintiff  objected  that  l^^""^;  **Thi' 
the  affidavit  of  the  attesting  witness  to  the  execution  of  affidavit 

^  annexed  to 

the  bill  of  sale  was  defective.     By  consent  of  the  parties,  the  bill  of  sale, 

described  blm 

the  matter  was  referred  to  the  Court,  and  Martin^  B.,  stated  as  tbe  said 
the  following  question  for  their  opinion  : —  George  Street,' 

"  A  bill  of  sale  describes  grantor  as  John  Bretz,  of  No.  9,  the°«Sd  dty 
Geoi]ge  Street,  Minories,  in   the  city  of  London,  hotel-  JhesSdWll*" 
keeper.      The   affidavit  (a)  annexed   to   the   bill  of  sale  S^^i^."^^;^^ 
describes  him  as  the  said  John  Bretz,  of  No.  9,  George  *^**  ^^^  ^^ 

^     no  sumcient 

Street,  Minories,  in  the  said  city  of  London,  in  the  said  description  of 

the  occupation 

bill  of  sale  mentioned. — Query:  Does  this  satisfy  the  Bill  of  tbe  grantor 

^  r^  1      .       »..  o^  tbe  bill  of 

of  Sale  Act  ?  '  sale. 


H.  James,  for  the  plaintiff. — There  is  no  sufficient  des- 
cription of  the  residence  and  occupation  of  the  person 
giving  the  bill  of  sale,  within  the  meaning  of  the  17  &  18 
Vict.  c.  36.      The  1st  section  of  that  Act  requires  that 


(a)  The  material  part  of  tbe 
affidavit  was  as  follows  : — 

**  That  the  paper  writing  here- 
unto annexed,  marked  (B.),  is  a 
true  copy  of  a  bill  of  sale  and  of 
eyery  schedule  or  inventory  there- 
unto annexed,  or  therein  referred 
to,  and  of  every  attestation  of  the 
execution  thereof.  That  the  said 
bill  of  sale  was  made  and  given 


on  the  day  it  bears  date,  being 
the  19th  day  of  July,  a.d.  1859. 
And  that  I  was  present  and  did 
see  the  said  John  Bretz,  of  No.  9, 
George  Street,  Minories,  in  the 
city  of  London,  in  the  said  bill  of 
sale  mentioned,  and  whose  name 
is  signed  thereto,  sign*and  exe- 
cute the  same  on  the  said  19th 
day  of  July  in  the  year  aforesaid.'' 
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every  bill  of  sale  of  personal  chattels,  *^or  a  true  copy 
thereof,  and  of  every  attestation  of  the  execution  thereof, 
shall,  together  with  an  aflBdavit  of  the  time  of  such  bill  of 
sale  being  made  or  given,  and  a  description  of  the  residence 
and  occupation  of  the  person  making  or  giving  the  same,'^ 
&C.,  be  filed  within  twenty-one  days.  The  intention  of 
the  legislature  was  that  the  aflBdavit  should  contain  such 
description.  If,  indeed,  the  bill  of  sale  contained  the 
requisite  description  of  the  residence  and  occupation,  and 
the  aflBdavit  identified  them,  so  that,  if  false,  peijury  could 
be  assigned  upon  it,  that  might  be  suflBcient.  But  here  the 
aflBdavit  does  not  identify  the  description  of  the  residence 
and  occupation  mentioned  in  the  bill  of  sale,  but  only  of 
the  person :  it  does  not  say  **  the  said  John  Bretz  so  des- 
cribed or  truly  described  in  the  bill  of  sale."  Hatton  v. 
English  (a)  is  an  express  authority  that  it  is  not  suflBcient 
that  the  bill  of  sale  contains  a  description  of  the  residence 
and  occupation,  but  there  must  be  filed  together  with  it  an 
aflBdavit  containing  such  description. 

J.  Philips,  for  the  claimant. — The  bill  of  sale  and  aflBdavit 
constitute  a  suflBcient  description  within  the  meaning  of 
the  statute.  In  Hatton  v.  English  there  was  no  reference 
in  the  aflBdavit  to  the  description  in  the  bill  of  sale.  Here 
there  is  a  complete  identification.  The  statute  does  not 
prescribe  any  particular  mode  of  description.  This  aflB- 
davit refers  to  the  bill  of  sale,  so  that  perjury  might  be 
assigned  upon  it :  Prince  v.  Nicholson  (b).  Moreover,  it  is 
submitted  that  it  is  not  necessary  that  the  aflBdavit  should 
contain  the  description.  The  statute  only  requires  that 
there  shall  be  filed  an  aflBdavit  of  the  time  the  bill  of  sale 
was  givep,  and  a  description  of  the  residence  and  occupa- 
tion of  the  person  giving  it;  therefore,  the  statute  was 
(a)  7  E.  &  B.  94.  (b)  5  Taunt.  333. 
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complied  with  when  the  bill  of  sale  was  filed  containing 
sach  a  description.  The  description  should  be  that  which 
existed  at  the  time  the  bill  of  sale  was  given ;  otherwise 
the  creditor  might  have  no  power  to  complete  his  security, 
since  the  debtor  might  leave  the  country.  This  construc- 
tion would  satisfy  both  the  language  and  the  object  of  the 
Act  If  the  description  in  the  bill  of  sale  was  false^  it 
would  be  equivalent  to  no  description,  and  the  creditor 
would  lose  his  security.  In  Rauth  v.  Raublai  (a)  the  affi- 
davit omitted  to  state  that  the  person  described  in  it  was 
an  attesting  witness;  and  it  was  held  that  the  fact  might 
be  proved  aliunde.  That  case  is  an  authority  to  this  extent, 
that  the  entire  of  what  is  required  by  the  Act  need  not 
appear  in  the  affidavit. 

H,  James  replied. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  objection 
is  well  founded ;  and  that  there  is  no  affidavit  of  the  occu- 
pation of  the  party  giving  the  bill  of  sale  as  required  by 
the  statute.  Mr.  Philips  contends  that  there  is  no  occasion 
for  such  an  affidavit ;  but  the  words  of  the  Act  are  express, 
that  every  bill  of  sale  shall  be  accompanied  with  an  affidavit 
of  the  time  it  was  made  or  given,  and  a  description  of  the 
residence  and  occupation  of  the  person  making  or  giving 
the  same.  Certainly,  this  affidavit  does  not  contain  in 
itself  any  description  of  the  occupation  of  the  party  giving 
the  bill  of  sale ;  but  then  Mr.  Philips  argues  that  it  con- 
tains such  a  description  by  reference  to  the  bill  of  sale. 
It  is  only  necessary  to  read  the  affidavit  (b)  to  see  that  it 
does  not.  The  affidavit  states  that  the  document  which  it 
professes  to  verify  is  a  true  copy  of  the  bill  of  sale,  and 
that  it  was  executed  by  *'  the  said  John  Bretz,  of  No.  9, 
(a)  2S  L.  J.,  Q.  B.  240.  (6)  Ante,  p.  9,  note. 
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1859.        George  Street,  Minories,  in  the  city  of  London,  in  the  said 

^^^       bill  of  sale  mentioned ;"  but  it  does  not  say  that  he  is  of 

9-  the  occupation  there  described.     No  doubt  he  had  some 

occupation,  and  it  is  consistent  with  every  fact  stated  that 

he  may  have  given  one  occupation  in  the  bill  of  sale,  and 

that  his  true  occupation  was  quite  different. 

Watson,  B. — I  am  entirely  of  the  same  opinion.  The 
Act  was  passed  for  the  purpose  of  preventing  frauds  on 
creditors  by  secret  bills  of  sale ;  and  it  requires,  amongst 
other  things,  that  there  should  be  filed  an  affidavit  of  the 
time  the  bill  of  sale  was  made  or  given,  and  a  description 
of  the  residence  and  occupation  of  the  person  making  or 
giving  the  same.  Therefore,  three  things  are  to  be  stated 
in  the  affidavit :  first,  the  time  the  bill  of  sale  was  made 
or  given :  secondly,  the  residence ;  and  thirdly,  the  occupa- 
tion of  the  party  making  or  giving  it  The  legislature 
having  passed  an  Act  requiring  these  three  things  to  be 
done  for  the  prevention  of  fraud,  it  is  not  for  the  Court  to 
say  that  any  one  of  them  is  immaterial.  I  can  well  under- 
stand why  the  legislature  should  require  a  description  of 
the  occupation.  It  may  be  that  two  persons  of  the  same 
name  reside  in  the  same  house,  as,  for  instance,  father  and 
son,  but  they  may  have  different  occupations.  I  agree  with 
Mr.  James  that,  provided  the  affidavit  shews  the  occupa- 
tion by  reference  to  the  bill  of  sale,  that  would  be  sufficient. 
But  this  affidavit  does  not  :  it  neither  states  what  the 
occupation  is,  nor  whether  the  occupation  mentioned  in 
the  bill  of  sale  is  correct  We  should  fritter  away  the  Act 
by  saying  that  this  need  not  be  done,  when  the  statute 
requires  it. 

CuANNELL,  B. — I  am  also  of  opinion  that  there  is  no 
such  affidavit  as  is  required  by  the   statute.      I  confine 


MICHAELMAS  TERM,    23    VICT.  13 

myself  to  the  fact  that  there  is  no  description  in  the  affi- 
davit of  the  occupation  of  the  person  giving  the  bill  of  sale. 
There  is,  certainly,  no  statement  of  it  directly ;  nor  is  there 
any,  by  reference,  to  supply  the  absence  of  a  direct  state- 
ment. At  first  I  thought  that  this  case  was  within  the 
ptinciple  of  the  decision  in  Routh  v.  Roublot ;  but,  on 
looking  at  it  more  carefully,  and  listening  to  the  observa- 
tions of  Mr.  Jamesy  I  am  convinced  that  this  case  is  not 
governed  by  that  First,  the  point  there  raised  related  to 
the  description  of  the  attesting  witness ;  here  it  is  as  to  the 
description  of  the  occupation  of  the  person  giving  the  bill 
of  sale.  In  the  next  place,  there  were  statements  in  that 
affidavit  which  are  not  in  this. 

The  opinion  of  the  Court  having  been 
reported  to  Martin^  B.,  at  Chambers,  he 
made  an  order  accordingly. 


CORNFORTH  V.    SmITHARD.  ^ov.  4. 


D 


EBT  for  goods  sold,  work  done  and  materials  provided.  The  follow- 

ing  letter, 

and  on  accounts  stated.  was  held  to 

be  an  acknow- 

Plea  (inter  alia). — That  the  causes  of  action  did  not  ledgment 

.<,.        .  i*»  •.        T  .1  ^"i^™  whence 

accrue  within  six  years  before  suit. — Issue  thereon.  a  promise 

At  the  trial,  before  JErky  J.,  at  the  last  Warwick  Assizes,  bo?mplie§, 
the  sale  and  delivery  of  the  goods  being  admitted  (a),  in  Jho^Stotuteof 
order  to  rebut  the  defence  under  the  Statute  of  Limitations,  pra»^^»on8'— 

'    "In  reply  to 

the  following'  letter,  written  in  answer  to  one  sent  by  the  y?"*"  statement 

°  •'of  account 

received,  I  am 
ashamed  the  account  has  stood  so  long.     I  must  beg  to  trespass  on  your  kindness  a  short  time 
longer  till  a  turn  in  trade  takes  place,  as  for  some  time  things  have  been  very  flat.^Yours,  J.  S." 

(a)  It  did  not  appear  at  what  time  the  debt  accrued. 
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plaintiff  to  the  defendant,  containing  a  statement  of  account, 
was  put  in. 
^     •.  "  Mr.  Cornforlh,  "  Spa  Mills,  Derby, 

«  Sir,  «  Oct  14,  1854. 

"  In  reply  to  your  statement  of  account  received,  I 
am  ashamed  the  account  has  stood  so  long.  I  must  beg  to 
trespass  on  your  kindness  a  short  time  longer,  till  a  turn  in 
trade  takes  place,  as  for  some  time  things  have  been  very 
flat.  "  Yours,  respectfully, 

«  S.  Smithard." 
Upon  this  evidence,  the  learned  Judge  directed  a  verdict 
for  the  plaintiff,  reserving  leave  to  the  defendant  to  move 
to  enter  a  verdict  for  him. 

Mellar  now  moved  accordingly. — No  unconditional  pro- 
mise to  pay  the  debt  can  be  collected  from  the  letter.  In 
Everett  v.  Robertson  {a)  it  was  held  that  a  petition  to  the 
Court  of  Bankruptcy,  relating  to  the  payment  of  the  de- 
fendant's debts,  in  which  the  plaintiff's  debt  was  included, 
was  not  a  sufficient  acknowledgment.  There  Lord  Campbell 
pointed  out  that,  with  the  exception  of  Eicke  v.  Nokes  (6), 
which  was  merely  a  nisi  prius  decision,  there  was  no  case  in 
which  it  had  been  held  that  the  law  will  infer  a  promise  to 
pay  where  the  admission  of  the  debt  by  the  debtor,  has  been 
coupled  with  a  declaration  that  he  cannot  pay  it  in  full 
[Pollocki  C.  B. — There  is  a  great  difference  between  the 
construction  to  be  put  on  a  letter  written  a  short  time  after 
the  debt  has  been  contracted,  and  one  written  after  the  debt 
is  already  barred.  In  the  latter  6ase  effect  would  properly 
be  given  to  anything  which  savours  of  a  condition ;  but 
where  a  person,  being  then  a  debtor  who  has  no  right  to 
time,  writes  a  letter  asking  for  time,  the  reasonable  con^ 

(a)  28  L.  J^  Q.  B.  23.  (6)  1  Moo.  &  R.  369. 
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^^^'^^'  Catherine  Thompson  v,  Ross. 

A  parent  can-    DeCLARATION.— That  ihc  defendant,  on  the  1st  of 


not  maintain 


an  action  for      December,  1857,  and  on  divers  other  days,  debauched  and 

the  seduction  *^ 

of  a  daughter     carnally  knew  Frances  Thompson,  who  then,  and  during 

not  residing 

in  the  house       all  the  time  aforesaid  was,  and  yet  is,  the  servant  of  the 

with  such 

parent,  but  plaintiff;    whereby,  the  said   Frances   Thompson   became 

ticservan^t""^*'  pregnant  until  the  10th  of  October,  1858,  when  she  was 

house  of  her  delivered  of  a  child  ;  by  means  of  which  the  said  Frances 

master,  though  Thompson  was   unable    to   do   or  perform    the  necessary 

with  the  per-  *  r  »/ 

mission  of  her    affairs  and  business  of  the  plaintiff,  being  her  mother  and 

master,  she  had        ^  '  ° 

been  in  the        mistress  as  aforesaid,  for  a  long  time  &c. ;  and  the  plaintiff, 

habit  during  ,  ,  ' 

any  leisure         during  that  time,  hath  lost  and  been  deprived  of  the  ser- 

time  of  assist-        •  r*  <i  •  i  -r<  mi 

ing  in  the  work  viccs  01  the  said  Trauces  Thompson. 

Jlr^nt  eara^         Plea  (inter  alia>— That  Frances  Thompson  was  not  the 

a  livelihood.      servant  of  the  plaintiff. 

Whereupon  issue  was  joined. 

At  the  trial,  before  Pollock^  C.  B.,  at  the  Sittings  in 
Middlesex  after  Trinity  Term,  the  plaintiff,  who  was  a 
widow,  employed  by  shirtmakers,  proved  that  in  May,  1857, 
Frances  Thompson,  her  daughter,  went  into  service  in  the 
family  of  one  Ross,  the  father  of  the  defendant,  where  she 
received  wages  in  the  ordinary  way  as  a  domestic  servant. 
She  remained  in  the  service  of  Ross  until  April,  1858. 
It  was  further  proved  that  during  this  time  Frances  Thomp- 
son used  to  assist  the  plaintiff  in  making  shirts  for  shirt- 
makers.  She  did  this  work  for  her  mother  after  her  usual 
day's  work  was  done,  with  the  knowledge,  and  by  the  per- 
mission, of  her  mistress,  Mrs.  Ross. 

The  defendant's  counsel  submitted  that  there  was  no 
evidence  of  service ;  and  the  jury  having  found  a  verdict 
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for  the  plaintiff,  the  learned  Judge  gave  leave  to  the  defend- 
ant to  move  to  enter  a  nonsuit  or  verdict  for  the  defendant 
on  this  ground. 
Keane  having  obtained  a  rule  nisi  accordingly, 

Pearce  now  shewed  cause. — No  doubt  the  gist  of  the 
action  for  seduction  is  the  loss  of  service ;  but  working  at 
shirtmaking  for  the  beneBt  of  the  plaintiff  was  a  sufficient 
service.  In  Bennett  v.  Allcott  (a)  it  is  said  that  in  actions 
of  this  kind  the  slightest  evidence  of  service  is  sufficient. 
Making  tea  might  be  a  sufficient  service.  In  Irwin  v* 
Dearman  {b)  it  was  held  that  damages  beyond  the  bare  loss 
of  service  might  be  recovered  by  one  who  had  adopted  and 
bred  up  the  daughter  of  a  friend.  [Pollock^  C.  B. — It  is 
difficult  to  say  that  any  person  living  in  a  house  as  an 
inmate  and  relation  is  not  bound  to  obey  the  reasonable 
orders  of  the  head  of  the  home.] 

Keane^  in  support  of  the  rule. — All  the  cases  shew  that 
there  must  be  a  real  service  in  order  to  enable  a  plaintiff  to 
maintain  an  action  for  the  seduction.  If  the  evidence  in 
the  present  case  were  sufficient,  it  would  be  enough  if  a 
servant  went  home  occasionally  on  Sunday,  and  then  made 
tea  for  her  parents. 

Pollock,  C.  B. — We  are  all  agreed  that  there  was  no 
service  in  this  case.  The  service  must  be  a  real,  genuine 
service,  such  as  a  parent,  master  or  mistress  may  command. 
Here  the  girl  did  work  for  her  mother,  by  the  consent  of 
the  lady  who  was  her  true  mistress.  It  was  argued  that  if 
a  daughter  making  tea  in  the  house  of  her  parent  is  a  suffi- 
cient service  to  entitle  the  parent  to  sue  for  the  loss  of  such 
service,  a  parent  might  sue  in  the  case  of  a  domestic  ser- 

(a)  2  T.  B.  166.  (5)  U  East,  23. 
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vant  going  home  on  Sunday  evenings  and  making  tea  there. 
But  here^  as  in  that  case,  there  was  merely  a  permission 
which  at  any  moment  might  have  been  withdrawn.  The 
entire  services  of  the  girl  belonged  to  her  master.  How- 
ever painful  it  may  be  that  there  should  be  wrong  without 
a  remedy,  we  must  leave  the  law  as  we  find  it  We  cannot 
make  that  a  service  which  was  no  service.  The  rule  there- 
fore will  be  absolute  to  enter  a  nonsuit 

Bbamwell,  B. — I  entirely  agree.  Our  duty  is  to  ad- 
minister the  law  as  we  find  it — not  to  amend  it  The  law 
is  that  an  action  for  seduction  is  only  maintainable  where 
the  relation  of  master  and  servant  exists.  Is  there  any 
evidence  that  such  relation  existed  here  ?  In  the  ordinary 
case  of  a  person  living  in  a  house  as  a  member  of  the  family, 
it  is  very  reasonable  to  hold  that  the  relation  of  master  and 
servant  (determinable  at  will)  exists  between  the  parties. 
There  is  no  evidence  that  any  such  relation  existed  here. 
It  is  not  impossible  that  one  servant  should  have  two  mas- 
ters: he  might  serve  one  by  day  and  another  by  night 
But  the  legitimate  inference  from  the  facts  here  is,  that  this 
young  girl  was  servant  to  Mrs.  Ross  at  every  minute  of 
the  day.  She  could  not,  therefore,  be  at  any  time  the 
servant  of  another. 

Watson,  B. — I  am  of  the  same  opinion.  The  action  is 
founded  on  the  loss  of  service.  The  plaintifi^  has  enjoyed 
certain  advantages  by  the  permission  of  the  girPs  mistress. 
The  loss  is  not  a  loss  of  the  services  of  the  girl,  but  of  the 
benefit  of  the  permission  of  the  mistress. 

Channell,  B.,  concurred. 

Rule  absolute  (a). 

(a)  See  Mardey  v.  Fields  29  L.  J.,  C.  P.  79. 
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HoARB  and  Others  v.  Rennie  and  Another.  ^^'  i**  *  ^^ 

Declaration.— First  count:   that  on  the  21st  of  Toadeclwa- 

tion  on  an 

April  A.D.  1857,  the  defendants  agreed  to  buy  of  the  plain-  agreement, 

.r_  .     .  ^  ^  *^  stating  that 

tins,  and  the  plaintiffs  then  agreed  to  sell  to  the  defendants,  the  defendants 

agreed  to 

about  667  tons  of  hammered  Swede  bar  iron  of  certain  huy  of  the 
sizes,  then  agreed  on  between  the  plaintifls  and  the  defend-  667  tons  of 
ants,  the  said  iron  to  be  shipped  from  Sweden  in  the  months  ^pj^d  from 
of  June,  July,  August  and  September  next,  and  in  about  ®  o^b^clf  **** 
equal  portions  each  month,  at  15/.  10*.  per  ton  delivered  in  Jon*.  Joly. 
good  condition  ex  ship,  on  arrival  in  the  port  of  London ;  September, 

and  in  about 

and  it  was  thereby  then  further  agreed,  amongst  other  equal  portiom 

each  month,  at 

things,  that  no  shipment  should  exceed  150  tons,  which  15/.  io«.  per 
should  be  in  proportionate  quantities  of  each  size ;  but  that  on  arrival  in ' 
if  any  variation  therein  it  should  not  exceed  one  ton,  and  geiiers'should 
auch  variation  to  be  corrected  in  subsequent  shipments,  that  ^Jl^^^^f 
sellers  should  have  the  option  of  commencing  shipments  in  commencing 

^  or  shipments 

May  1857,  and  also  of  completing  the  whole  by  the  end  of  '^^  ^^^7*   . 

,  »nd  also  of 

July  1857;  that  ships'  names  should  be  declared  as  soon  as  completing 

the  whole  by 

known  to  the  sellers ;  that  if  any  should  be  lost  on  the  voyage  the  end  of 
the  quantity  lost  should  be  null  and  void,  and  that  there  should  alleging,  as  a 
be  discount  at  the  rate  of  2^  per  cent  for  cash  against  each  de-  reAiutr  to  ^ 
livery.    Averments.— That  plaintiffs  had  done  all  things  ne-  J^^ltron? 
cessary  on  their  part  to  be  done,  &c. ;  and  though  all  things  ?T  *°^f?*^^ 

defsndants 
pleaded  that  the  plaintiffs  did  not  avail  themselves  of  the  option  of  commencing  shipments  in 
May ;  that  in  June  the  plaintiffs  shipped  21  tons,  being  a  much  less  quantity  than  was  required 
to  be  shipped  during  that  month  by  the  terms  of  the  contract ;  that  the  plaintiflb  failed  to  com- 
plete the  shipment  for  the  month  of  June,  according  to  the  terms  of  the  contract ;  and  were 
never  ready  to  deliver  such  a  quantity  of  iron,  shipped  from  Sweden  in  June,  as  is  specified  in 
the  contract,  and  were  not  ready  and  willing  to  deliver  to  the  defendants  the  said  small 
quantity  shipped,  until  after  the  aefendants  had  notice  that  the  plaintiffs  were  not  ready  and 
willing,  and  were  unable  to  fulfil  their  part  of  the  agreement  with  reference  to  the  quantity  of 
iron  to  be  shipped  in  June ;  wherefore  the  defendants  refused  to  receive  the  quantity  so  shipped 
during  the  month  of  June,  and  gave  notice  to  the  plaintiffs  that  they  refused  to  accept  the 
residue  of  the  iron.  -^Held,  on  demurrer,  that  the  pica  was  a  good  answer  to  the  action. 

C   2 
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had  happened  and  all  times  had  elapsed  to  entitle  them  to 
have  the  said  iron  accepted,  yet  the  defendants  have  wholly 
»•  refused  to  accept  the  said  iron  or  any  part  thereof,  or  to  pay 

for  the  same  according  to  the  terms  of  the  said  agreement, 
whereby  the  plaintiffs  lost  divers  profits,  &c. 

Second  count— That  on  the  21st  of  April  a.d.  1857,  the 
plaintiffs  agreed  to  sell  to  the  defendants,  and  the  defend- 
ants agreed  to  buy  of  the  plaintiffs,  about  667  tons  of  ham- 
mered iron,  upon  the  terms  in  the  first  count  mentioned; 
and  that  fi'om  the  time  of  the  making  the  agreement  con- 
tinually'until  after  the  refusal,  notice  and  discharge  herein- 
after mentioned,  the  plaintiffs  did  and  performed  all  condi- 
tions precedent,  and  all  things  were  done,  and  all  times 
elapsed,  necessary  to  entitle  them  to  the  performance  of 
the  agreement  on  the  part  of  the  defendants ;  and  that  at 
and  after  the  refusal,  notice  and  discharge  hereinafter  men- 
tioned, they  were  ready  and  willing  to  perform  the  agree- 
ment on  their  part ;   and  although  the   plaintiffs,  in  part 
performance  of  the  said  agreement,  did,  in  June,  a«d.  1857, 
ship  a  certain  portion  of  the  said  iron,  and  did,  in  further 
performance  of  such  agreement,  and  within  a  reasonable 
time  after  such  shipment,  tender  to  the  defendants  and  offered 
to  deliver  to  them  the  said  portion  of  iron  so  shipped  as 
aforesaid,   yet  the  defendants  refused  to  accept  the   said 
portion  of  iron  so  tendered  and  offered,  and  thenceforth 
wholly  refused  to  accept  the  same  or  any  of  the  residue  of 
the  said  iron,  and  gave  notice  to  the  plaintiffs  that  they 
would  not  accept  the  residue  of  the  said  iron ;   and  the 
defendants  thenceforth  wholly  refused  to  observe  the  agree- 
ment on  their  part,  and  wholly  discharged  the  plaintiffs  from 
the  further  execution  and  performance  of  the  agreement 
by  them  ;  and  wholly  waived  such  execution  and  perform- 
ance; whereby,  &c. 

Third  plea  to  the  first  count-^That  the  plaintiffs  did  not 
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avail  themselves  of  the  option  given  to  them  by  the  agree- 
ment of  commencing  shipments  of  the  iron  in  the  month  of  bIoIrii 
May ;  and  that  the  plaintifis  in  the  month  of  June  shipped 
from  Sweden,  on  board  a  certain  vessel,  a  quantity  of  the 
said  iron  so  contracted  for,  to  wit,  21  tons,  6  cwt,  1  qr., 
being  a  much  less  quantity  than  was  required  to  be  shipped 
during  the  said  month  of  June,  according  to  the  terms  of 
the  said  contract,  and  gave  notice  to  the  defendants  that 
the  said  iron  was  to  be  part  of  the  iron  so  agreed  to  be  sold 
as  aforesaid ;  that  the  plaintifis  failed  to  complete  the  ship- 
ment for  the  month  of  June  according  to  the  terms  of  the 
contract,  and  were  never  ready  and  willing  to  deliver  to  the 
defendants  such  a  quantity  of  iron,  shipped  from  Sweden 
in  June,  as  is  specified  in  the  said  contract,  although  none 
of  the  iron  was  lost  during  the  voyage ;  and  were  not  ready 
and  willing  to  deliver  to  the  defendants  the  said  small 
quantity  of  iron  which  had  been  shipped  during  the  month 
of  June,  until  after  the  month  of  June  had  elapsed,  and 
until  after  the  defendants  had  notice  that  the  plaintifis  were 
not  ready  and  willing,  and  were  unable  to  fulfil  their  part  of 
the  said  agreement  with  reference  to  the  quantity  of  iron 
to  be  shipped  in  June ;  and  that  the  defendants,  having 
notice  of  all  the  premises  in  this  plea  mentioned,  did  after- 
wards refuse  to  receive  the  said  quantity  of  iron  so  shipped 
as  aforesaid  during  the  month  of  June,  and  did  give  notice 
to  the  plaintifis  that  they  refused  to  receive  the  residue  of 
the  said  iron. 

The  sixth  plea,  to  the  second  count,  was  similar  to  the 
third  plea. 

The  plaintifis  demurred  to  the  third  and  sixth  pleas,  and 
the  defendants  joined  in  demurrer. 

Wilde  (with  whom  was  Holland),  in  support  of  the  de- 
murrer.— The  question  is  whether,  upon  the  statement  of 
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the  contract  in  the  declaration,  it  appears  that  the  shipment 
in  about  equal  portions  in  each  month  is  a  condition  pre- 
cedent to  the  plaintiflFs*  right  to  sue  for  the  non-acceptance 
by  the  defendants  of  what  was  actually  shipped.  The  pro- 
vision for  the  shipment,  in  about  equal  proportions  during 
each  month,  is  evidently  not  treated  as  being  so  essential 
as  to  go  to  the  whole  consideration  of  the  contract.  Great 
latitude  is  allowed  to  the  sellers.  They  may  begin  the 
shipment  in  June  and  end  in  July,  in  which  case  they 
would  ship  about  333  tons  in  each  month  ;  or  begin  in  May 
and  end  in  September,  when  the  quantity  would  be  about 
133  tons  in  each  month.  That  shews  that  the  gist  of  the 
contract  was  not  that  any  definite  quantity  should  be  shipped 
in  any  particular  month.  If  this  is  a  condition  precedent, 
though  shipments  had  been  made  in  due  course  in  May, 
June  and  July,  if  a  short  quantity  was  shipped  in  August, 
the  defendants  might  say  that  the  previous  shipments  were 
not  under  the  contract.  Therefore,  according  to  the  rules 
laid  down  on  this  subject  in  the  notes  to  Pardage  v.  Cole  (a) 
and  Cutter  v.  Powell (b)^  it  will  not  be  so  construed.  The  price 
is,  15/.  105.  a  ton  to  be  paid  on  delivery.  The  time  for  the 
payment  for  the  first  parcel  shipped  might  therefore  arrive 
before  any  failure  of  the  condition  alleged  to  be  precedent. 
No  condition  can  be  precedent  unless  the  whole  thing  which 
is  to  be  done  is  to  be  done  precedently.  In  Ritchie  v. 
Atkinson  (c),  on  a  contract  that  a  ship  should  go  to  St.  Peters- 
burg, and  there  load  from  the  factors  of  the  freighters  a 
complete  cargo  of  hemp  and  iron,  and  proceed  to  London 
and  deliver  the  same  on  being  paid  freight  after  certain 
rates  per  ton  named  in  the  contract,  it  was  held  that  the 
delivery  of  a  complete  cargo  was  not  a  condition  precedent, 
and  that  the   master  might  recover  for  a  short  cargo  at 

(a)  1  Wms.  Saund.  320a.  (h)  2  Smith's  Lead.  Ca.  I. 

(c)  10  East,  295. 
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the  rates  mentioned,  the  freighter  having  his  remedy  in 
damages.  Lord  Ettenborovgh  there  pointed  out  that  the 
defendant's  argument  must  go  the  length  of  saying  that  if 
the  cargo  wanted  a  single  ton  of  being  a  complete  cargo  that 
would  be  a  defence.  Stovers  v.  Curling  (a)  was  a  similar 
decision  upon  a  contract  to  procure  a  cargo  of  sperm  oil,  or 
as  great  a  proportion  as  might  be  within  the  plaintiff's  power 
to  obtain.  It  is  consistent  with  the  allegations  in  the  plea 
that  the  defendants  have  sustained  no  damage,  because  a 
parcel  shipped  on  the  1st  of  July  from  one  port  might 
arrive  before  one  shipped  on  the  30th  of  June  from  another 
port  in  Sweden.  The  plea  should  have  shewn  or  stated 
that  the  object  of  the  contract  was  finstrated  by  the  default : 
Tarrabochia  v.  Hickie  {b)y  Freeman  v.  Tayhr  (c),  Graves  v. 
Legg  (d).  In  Glaholm  v.  Hays  {e)  the  Court  thought  that 
an  express  stipulation  that  a  vessel  ^  shall  sail"  on  a  day 
named  shews  that  particular  importance  is  attached  to  it. 
In  Dicker  v.  Jackson  if)  the  delivery  of  an  abstract,  and 
deducing  a  clear  title  to  an  estate^contracted  to  be  sold,  was 
held  not  to  be  a  condition  precedent  to  the  right  to  main- 
tain an  action  for  the  purchase  money,  on  the  ground  that 
the  time  for  the  payment  of  the  money  might  happen 
before  the  time  provided  by  the  contract  for  the  delivery 
of  the  abstract,  &c.,  had  arrived.  [fFatson,  B. — Suppose 
no  iron  was  shipped  in  June,  July  or  August,  could  the 
defendants  have  been  compelled  to  accept  the  whole  in 
September?]  The  substance  of  the  contract  is  that  the 
iron  is  to  be  delivered  in  four  months,  not  month  after 
month. 

Bavill,    in    support    of   the    pleas. — The    defendants 

(a)  3  Bing.  N.  C.  355.  (d)  9  Exch.  709. 

lb)  1  H.  &  N.  183.  («)   2  Man.  &  G.  257. 

(c)  8  Bing.  124.  (/)  6  C.  B.  103. 
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have  agreed  to  pay  for  certain  goods  to  be  shipped  in  June : 
the    plaintifis  contend  that  the   defendants  must  accept 
».  goods  not  shipped  in  June.     The  argument  for  the  plain- 

tifis  must  go  this  length,  that  if  they  shipped  no  iron  in 
Jane,  July  or  August,  and  but  ten  tons  in  September,  the 
defendants  would  be  bound  to  accept  those  ten  tons. 
Surely  that  would  not  be  in  any  sense  a  performance  of 
the  contract  on  the  part  of  the  plaintifis.  [PoZ/ocA,  C.  B. 
—If  the  first  parcel  sent  might  have  been  according  to  the 
contract,  can  it  be  contended  that  the  defendants  could 
refuse  to  accept  it  on  account  of  any  subsequent  default, 
as,  for  instance,  if  they  afterwards  discovered  that  the 
plaintifis  were  not  going  to  complete  the  June  shipment  ?] 
In  the  present  case  the  defendants  did  not  refuse  to  accept 
the  shipment  in  question  until  afler  notice  that  the  plain- 
tifis had  broken  their  contract  by  not  shipping  the  right 
quantities  in  June;  in  other  words,  << until  after  the  de- 
fendants had  notice  that  the  plaintifis  were  not  ready  and 
willing,  and  were  unable,  to  fulfil  their  part  of  the  agree- 
ment.*' The  option  being  to  accelerate  the  deliveries,  any 
presumption  that  the  plaintifis  were  at  liberty  to  retard 
the  shipments  is  excluded.  Under  an  ordinary  mercantile 
contract  for  goods  to  be  supplied  in  June,  the  buyer  would 
not  be  bound  to  accept  them  if  tendered  in  July.  In 
Ritchie  V.  Atkinson  {a)  the  cargo  had  been  accepted  by  the 
defendants.  In  Staven  v.  Curting  {b)  the  agreed  voyage 
had  been  performed,  and  the  owners  had  had  the  benefit  of 
the  cargo.  The  breach  of  the  agreement  to  be  frugal  of  stores 
was  a  small  part  only  of  the  consideration.  Here  there 
had  been  no  tender  before  the  plaintifis  had  entirely  failed 
to  perform  their  part  of  the  agreement.  The  quantity  to 
be  shipped,  and  the  time  in  which  it  was  to  be  shipped, 
were  of  the  essence  of  the  contract.  That  brings  the  case 
(a)  10  East,  295.  (p)  3  Bing.  N.  C.  355. 
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to  pay  for  any  particular  load,  that  of  itself  might  not  have 
been  an  excuse  to  the  defendant  for  delivering  no  more 
straw;  but  the  plaintiff  expressly  refuses  to  pay  for  the 
loads  as  delivered."  In  the  present  case  the  defendants 
cannot  avoid  the  contract  altogether  because  the  shipments 
in  some  one  month  are  not  in  all  respects  according  to  the 
contract  The  quantity  shipped  in  June  is  not  said  to 
have  been  an  unreasonable  quantity  for  shipment  in  that 
month.  [Pollock^  C.  B. — The  expressions  in  the  contract 
are  loose  and  allow  some  latitude  to  the  plaintifis,  but  not 
so  as  to  permit  them  to  ship  twenty  tons  in  the  month 
instead  of  160.  Watson^  B. — The  pleas  aver  that  the  ship- 
ment was  not  according  to  the  contract.] 

P0LLOCK9  C.  B. — We  are  all  agreed  that  the  defendants 
are  entitled  to  judgment  upon  the  pleas.  The  foundation 
of  my  opinion  b  shortly  this,  that  a  man  has  no  right  to 
say  that  that  which  is  a  breach  of  an  agreement  is  a  per- 
formance of  it  On  that  ground  this  case  is  distinguishable 
from  almost  every  other  which  has  been  cited.  It  does  not 
turn  upon  any  question  of  condition  precedent  The  only 
question  is  whether,  if  a  man  who  is  bound  to  perform  his 
part  of  a  contract  does  not  do  so»  he  can  enforce  the  con- 
tract against  another  party.  The  plaintiffs  contracted  with 
the  defendants  to  ship  a  large  quantity  of  iron  in  June, 
July,  August  and  September,  about  one  fourth  part  in 
each  month;  but  instead  of  shipping  about  160  tons  in 
June,  as  they  should  have  done,  they  shipped  little  more 
than  twenty  tons  as  a  performance  of  the  contract  The 
first  count  states  that  the  plaintiffs  performed  all  things 
necessary  on  their  part  to  be  performed,  that  they  were 
ready  and  willing  to  do  all  things  which  according  to  agree- 
ment it  was  necessary  they  should  be  willing  to  do,  and 
that  all  things  happened  to  entitle  the  plaintifis  to  a  per- 
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fonnance  of  the  agreement  on  the  part  of  the  defendants.        1859. 
This  is  denied  by  the  plea.     The  second  count  states  that      ^w'T^^ 
the  plaint]£b,  in  part  performance  of  the  contract,  shipped  ». 

a  certain  portion  of  the  iron,  and,  in  further  performance 
of  the  agreement,  tendered  and  offered  to  deliver  the  said 
portion  so  shipped,  yet  defendants  refused  to  accept  the 
same.  The  pleas  raise  the  question  whether  the  defendants 
were  bound  to  accept  and  pay  for  what  was  sent  and  ten- 
dered; the  plaintifis  having  m  June  shipped  from  Sweden 
a  quantity  much  less  than  they  were  bound  to  have  shipped, 
and  the  defendants  having  insisted  that  this  was  a  breach 
of  the  contract  and  given  notice  that  they  refused  to  accept 
the  residue.  The  pleas  expressly  state  that  the  plaintifis 
were  not  ready  to  deliver  such  a  quantity  of  iron  shipped 
from  Sweden  in  June  as  is  specified  in  the  contract,  and 
were  not  ready  and  willing  to  deliver  the  small  quantities 
shipped  until  after  the  month  of  June  had  elapsed,  an4 
until  after  the  defendants  had  notice  that  the  plaintifis 
were  not  ready  and  willing  to  perform  their  part  of  the 
agreement  The  only  question  we  have  to  deal  with  is 
whether,  on  a  contract  like  this,  if  the  sellers  at  the  outset 
send  a  less  quantity  than  they  are  bound  to  send,  so  as  to 
begin  with  a  breach,  they  can  compel  the  purchasers  to  ac- 
cept and  pay  for  that  the  sending  of  which  was  a  breach  and 
not  a  performance  of  the  agreement.  The  argument  on  the 
part  of  the  plaintifis  is  that  this  was  not  a  condition  prece- 
dent I  do  not  think  that  is  the  test.  It  was  said  that  if  the 
plaintifis  had  sent  the  one  hundredth  part  instead  of  one 
fourth  part  in  June,  the  defendants'  remedy  would  have  been 
by  a  cross  action.  The  case  was  put  of  the  plaintiffs  sending 
a  short  quantity  after  one  shipment  had  been  accepted. 
Possibly  that  might  have  made  a  difference.  Where  a 
person  has  derived  a  benefit  from  a  contract,  he  cannot 
resdnd  it  because  the  parties  cannot  be  put  in  statu  quo. 
Probably,  therefore,  in  such  case,  the  defendants  could  not 
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have  repudiated  the  contract  and  must  have  been  left  to 
their  cross  action.  Here,  however,  the  defendants  refused 
to  accept  the  first  shipment,  because,  as  they  say,  ifwas  not 
a  performance  but  a  breach  of  the  contract.  Where  parties 
have  made  an  agreement  for  themselves,  the  Courts  ought 
not  to  make  another  for  them.  Here  they  say  that,  in  the 
events  that  have  happened,  one  fourth  shall  be  shipped  in 
each  month,  and  we  cannot  say  that  they  meant  to  accept 
any  other  quantity.  At  the  outset  the  plaintifls  failed  to 
tender  the  quantity  according  to  the  contract:  they  tendered 
a  much  less  quantity.  The  defendants  had  a  right  to  say 
that  this  was  no  performance  of  the  contract,  and  they  were 
no  more  bound  to  accept  the  short  quantity  than  if  a  single 
delivery  had  been  contracted  for.  Therefore  the  pleas  are 
an  answer  to  the  action. 

Watson,  B. — I  am  of  the  same  opinion.  (His  lordship 
read  the  contract  stated  in  the  declaration.)  The  contract 
is  for  the  shipment  of  a  quantity  of  iron  in  certain  propor- 
tions to  be  paid  for  on  delivery.  On  performance  of  the 
contract  the  defendants  agree  to  pay  for  the  iron.  The 
breach  chaiged  here  is  that  the  defendants  shipped  a  small 
quantity  in  June,  and  declared  that  they  would  not  ship 
more.  The  pleas  aver  that  the  shipment  was  not  according 
to  the  contract.  The  obligation  on  the  part  of  the  defend- 
ants is  merely  to  receive  and  pay  for  the  goods  according 
to  the  contract.  Looking  at  the  contract,  the  options  given 
are  all  for  the  purpose  of  accelerating  the  shipments.  In- 
stead of  shipping  in  June,  the  defendants  may  ship  a  por- 
tion in  May.  The  plaintift  might  have  accelerated,  but 
had  no  right  to  delay  the  delivering  of  the  iron.  Having 
done  so,  they  have  not  performed  their  contract.  The  sub- 
stance of  the  agreement  in  Riichie  v.  Atkhwm  (a)  was  that 

(«}  10  East,  295. 
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the  plaintiff  should  go  to  Russia,  and  bring  home  a  cargo  • 
and  that  was  done ;  though,  in  consequence  of  the  embargo, 
a  full  cargo  had  not  been  loaded.  A  similar  observation 
applying  to  Boone  v.  Eyre  {a).  But  on  the  sale  of  goods, 
where  the  price  is  to  be  paid  on  delivery,  can  it  be  said 
that  there  is  no  condition  to  deliver  them  ?  Therefore,  the 
defendant  was  not  obliged  to  accept  a  small  portion  of  that 
which  should  have  been  the  shipment  in  Jane. 

Channell,  B. — On  the  pleas  the  defendants  are  entitled 
to  judgment.  The  substantial  question  is,  whether  the  de- 
fendants were  bound  to  accept  the  portion  which  was  ten- 
dered, at  the  time  at  which  it  was  tendered.  That  does  not 
depend  on  the  month  in  which  it  was  tendered,  but  on  the 
position  of  the  parties  at  the  time  of  the  tender,  by  which 
the  defendant  was  placed  in  the  same  situation  as  if,  at  the 
time  of  the  tender,  notice  had  been  given  to  him  that  there 
would  be  no  further  shipment  in  all  June.  I  think  that 
there  was  not  in  the  month  of  June  such  a  shipment  as  was 
made  necessary  by  the  contract.  Mr.  Wilde  admitted  that  the 
pleas  might  have  been  good  if  they  had  contained  an  aver- 
ment to  that  effect.  In  some  cases  such  an  averment  may 
be  necessary.  It  would  be  so  here,  but  that  this  is  substan- 
tially a  contract  to  ship  one  fourth  of  the  iron  in  June. 
There  are  options  to  vary  the  time  of  performance,  which 
gave  the  plaintiffs  the  right  to  accelerate  but  not  to  delay  it. 
The  plaintiffs  have  not  performed  their  part  of  the  contract, 
and  the  defendants  have  not  accepted  anything  which  can 
be  construed  as  an  imperfect  execution  of  the  contract  by 
the  plaintifib.  The  defendants  were  thus  at  liberty  to 
rescind  the  contract ;  and  our  judgment  must  therefore  be 
for  the  defendants  upon  the  demurrer  to  the  pleas. 

Judgment  for  the  defendants, 
(a)  1  H.  Black.  273  n. 
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1859. 


A  conviction, 
by  &  motro- 
poliun  police 
magistrate, 
stated,  that 
the  defendant 
**  unlawfally, 
by  threats, 
endeavoared 
to  force  one 
W.  J.,  who 
was  then  and 
there  a  worlu 
man  hired 
in  his  trade 
and  business 
of  a  mason 
by  T.  P.  to 


^^'  ^^'  In  re  William  Perham. 

An  this  case  W.  Perham  had  been  convicted  by  one  of  the 
metropolitan  police  magistrates,  within  the  metropolitan 
police  district,  of  an  offence  under  the  6  Geo.  4,  c.  129, 
s.  3 ;  and  the  conviction  was  affirmed  on  appeal  to  the 
Middlesex  Sessions. 

The  information  on  which  the  magistrate  proceeded  was 
as  follows: — 

'^The  complaint,  on  oath,  of  Charles  Robjohn,  taken 
before  William  Corrie,  Esq.,  one  of  the  magistrates  of  the 
police  courts  of  the  metropolis,  sitting  at  the  Clerkenwell 
said  hiring,  Police  Court,  within  the  metropolitan  police  district,  on  the 
TdTolo^l    18'h  day  of  October,  1859. 

'^  Charles  Robjohn  on  oath  says,  ^I  live  at  No.  37,  Luard 
Street,  Caledonian  Road.  I  am  in  the  employ  of  Messrs. 
Piper  and  Son,  Bishopsgate  Street.  On  Saturday  night,  the 
1st  October  inst.,  I  was  in  a  beer-shop  in  the  Goswell  Road, 
with  William  Jocelyn  and  fifteen  or  sixteen  other  workmen, 

vict.  c.  71 

8. 48,  and  that  ^U  engaged  by  Messrs.  Piper  as  workmen.  William  Perham 

out  the  threats  ^^  there.    He  came  in.     He  said  to  the  men,- If  you  dare 

whomTh^  work  wc  shall  consider  you  as  blacks,  and  when  we  go  in 

wcreaddressed.  ^g  shaM  Strike  against  you,  and  strike  against  you  all  over 

tion  on  oath  London.     He  followed  us  all  the  way  to  my  house.'" 

under  that  Act  ,     ^  J  J 

is  sufficient  The  conviction  was  as  follows  : — 

if  there  is  a 

sutementof      ** Metropolitan  Police  District)  Be  it  remembered,  that  on 
stituting  the"  *°^  Middlesex,  to  wit.       )  the  1st  day  of  November  in 

Hb^^i!!''*"^^  the  23rd  year  of  the  reign  of  her  Majesty  Queen  Victoria, 

statement  of 

the  offence  as  described  in  the  Act. 

Semble,  that  as  (he  information  need  not  be  in  writing,  if  the  parties  appeared  before  the 
magistrate,  and  haTing  heard  them  he  convicted,  the  convictiou  is  good,  irrespective  of  the 
information. 


c.  129.-— jHe«, 
that,  as  the 
offence  was 
stated  in  the 
words  of  the 
Act  creating 
it,  the  convic- 
tion was  valid 
by  the  2  &  3 
Vi 
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and  in  the  year  of  our  Lord  1859^  William  Perham  is 
convicted  before  me,  William  Corrie,  Esquire,  one  of  the 
magistrates  of  the  police  courts  of  the  metropolis,  sitting  at      Pe&ham. 
the  Clerkenwell  Police  Court,  in  the  county  of  Middlesex, 
and  within  the  metropolitan  police  district,  of  having  on 
the  1st  day  of  October  in  the  year  of  our  Lord  1859,  and 
within  the  space  of  six  calendar  months  before  the  com- 
plaint on  oath  on  which  this  conviction  is  founded  was 
made,  at  the  parish  of  Saint  Luke  in  the  said  county  of 
Middlesex,  and  within  the  said  metropolitan  police  dis- 
trict, unlawfully,  by  threats,  endeavoured  to  force  one  Wil- 
liam  Jocelyn,  who  was  then  and  there  a  workman  hired  in 
his  trade  and  business  of  a  mason  by  Thomas  Piper  and 
William  Piper,  to  depart  from  his  said  hiring,  contrary  to 
the  Act  made  in  the  sixth  year  of  the  reign  of  King 
George  the  Fourth,  entitled  *An  Act  to  repeal  the  laws 
relating  to  the  combination  of  workmen  and  to  make  other 
provisions  in  lieu  thereof.'    And  I,   the  said  magistrate, 
sitting  at  the  Police  Court  aforesaid,  do  hereby  order  and 
adjudge  the  said  William  Perham  for  the  said  offence  to  be 
committed  to  and  confined  in  the  House  of  Correction  at 
Coldbath  Fields,  in  the  said  county  and  within  the  said  dis- 
trict, for  the  space  of  two  calendar  months. — Given  under 
my  hand  and  seal,"  &c. 

«  William  Corrie."     (l.8.) 

Edwin  James  {Wheeler  and  Gordon  Allan  with  him)  moved 
(Nov.  24)  for  a  rule  to  shew  cause  why  a  writ  of  habeas 
corpus  should  not  issue,  directed  to  the  keeper  of  Coldbath 
Fields  Prison,  to  bring  up  the  body  of  William  Perham,  in 
order  that  he  might  be  discharged  frt>m  custody  (a). — The 
conviction  is  founded  on  the  6  Geo.  4,  c.  129,  s.  3,  which 

(a)  On  November  22,  a  simi-  Court  of  Queen*8  Bench,  which 
lar  application  was  made  to  the      was  refused. 
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1859.  enacts,  "  That  if  any  person  shall  by  violence  to  the  person 
^^T""*^  or  property,  or  by  threats  or  intimidation,  or  by  molesting  or 
Pebham.  in  any  way  obstructing  another,  force  or  endeavour  to  force 
any  journeyman,  manufacturer,  workman,  or  other  person 
hired  or  employed  in  any  manufacture,  trade  or  business,  to 
depart  from  his  hiring,  employment  or  work,"  &c.,  every 
person  so  offending,  being  convicted  thereof,  shall  be  impri- 
soned, &c.  This  conviction  i^  bad  on  two  grounds.  First, 
the  threats  are  not  set  out,  so  that  the  Court  cannot  judge 
whether  they  were  of  such  a  nature  as  to  be  within  the 
statute.  What  amounts  to  a  threat  must  necessarily  vary  with 
the  circumstances  and  the  person  addressed.  That  which  an 
ignorant  or  a  timid  man  might  consider  a  threat,  a  different 
person  would  treat  as  frivolous. — Secondly,  there  is  no  state- 
ment that  the  threats  were  made  to  the  prosecutor,  or  in  his 
presence,  or  to  any  other  person,  and  that  they  ever  came 
to  the  knowledge  of  the  prosecutor.  To  bring  the  case 
witliin  the  statute,  the  threats  must  have  been  addressed  to 
some  one ;  it  is  not  suflScient  that  they  were  spoken  in  the 
open  air.  [PoUocky  C.  B. — That  is  no  threat.  Suppose  the 
threat  was  uttered  to  the  wife  or  child  of  a  workman.]  That 
would  probably  be  an  offence  within  the  statute.  Another 
reason  why  the  threats  should  be  set  out  is,  that  the  party 
might  not  be  again  convicted  of  the  same  offence.  [CkanneU, 
B. — The  offence  is  not  the  threat,  but  the  forcing  or  endea- 
vouring to  force  the  workman  to  depart  from  his  employ- 
ment— the  threats  are  the  means  by  which  that  is  done.] 
The  authorities  are  collected  in  Paley  on  Convictions,  p.  1 79, 
4th  ed. — A  further  objection  arises  upon  the  information 
on  which  the  conviction  is  founded ;  and,  the  information 
being  bad,  the  magistrate  had  no  jurisdiction.  The  7th  sec- 
tion of  the  6  Geo.  4,  c.  129,  requires  an  information  on 
oath  before  a  magistrate  of  an  offence  against  that  Act. 
This  information  contains  no  statement  of  any  offence  what- 


MICHAELMAS  TERM^    23    VICT.  33 

ever  against  the  Act.     It  is  a  mere  narration  of  something        1850. 
which  was  said  in  a  beer-shop :  there  is  no  allegation  that       ^T^*^^*^ 
the  words  were  spoken  by  way  of  threat.    The  objection  is      Pbbham. 
not  cured  by  the  2  &  3  Vict.  c.  71,  s.  48,  because  this  infor- 
mation does  not  follow  the  form  prescribed  by  that  Act,  nor 
does  it  state  the  offence  in  the  words  of  the  statute  de- 
claring the  offence.    [Channelly  B. — The  7th  section  of  the 
6  Gea  4,  c.  129,  requires  an  information  on  oath,  but  it 
does  not  require  the  information  to  be  in  writing.]     The 
22  Vict  c.  34,  has  no  bearing  on  this  subject,  its  only  object 
being  to  declare  that  certain   acts  shall   not  be  deemed 
^molestation"  or  '* obstruction '^  within  the  meaning  of  the 
6  Geo.  4,  c.  129. 

Cur.  adv,  vult 

PouLiOOK,  C.  B.,  now  said: — In  the  case  of  William 
Perham,  who  was  convicted  before  a  magistrate  of  the  Me- 
tropolitan Police  Courts,  Mr.  James  applied  for  a  writ  of 
habeas  corpus  to  bring  him  up  before  this  Court,  on  the 
ground  that  he  was  illegally  detained  in  custody.  The 
conviction  was  founded  on  the  6  Geo.  4,  c.  129,  s.  3,  which 
makes  it  unlawful  to  force  or  endeavour  to  force  any  work- 
man to  depart  from  his  hiring,  **  either  by  violence  to  the 
person  or  property,  or  by  threats  or  intimidation,  or  by 
molesting  or  in  any  way  obstructing  another,'* — the  offence 
being  the  forcing  or  endeavouring  to  force  him  not  to  per- 
form his  contract,  the  means  being  violence,  threats,  inti- 
midation, or  the  other  ways  mentioned.  An  application 
similar  to  the  present  was  made  to  the  Court  of  Queen's 
Bench,  who  refused  to  grant  the  writ,  on  the  ground  that 
the  objections  to  the  conviction  were  not  well  founded. 
Those  objections,  which  were  repeated  to  us,  were :  first, 
that  the  nature  of  the  threats  was  not  set  out;  secondly, 
that  it  was  not  stated  to  whom  the  threats  were  made.  Mr. 
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1859.  JameM  argued  that  the  character  and  description  of  the 
^^  ^  threats  ought  to  be  set  out,  in  order  that  the  Court  might 
Pkrram.  see  whether  they  were  such  as  to  come  within  the  meaning 
of  the  Act.  He  also  argued  that  the  conviction  ought  to 
state  to  whom  the  threats  were  made,  so  that  the  Court 
might  see  that  they  w*ere  made  under  such  circumstances 
that  the  person  charged  had  committed  the  ofience  stated 
in  the  conviction.  The  answer  given  by  the  (^oit  of 
Queen*8  Bench  to  these  objections  was,  in  substance,  this: 
—The  48th  section  of  the  2  &  3  Vict,  c  71  provides  that, 
in  every  conviction  for  an  offence  contrary  to  any  statote, 
it  shall  be  sufficient  if  the  ofience  shall  be  stated  in  the 
words  of  the  statute  by  which  the  offence  is  created.  In 
the  course  of  the  argument  my  brother  ChanneU  gave  a 
very  dear  and  distinct  answer  to  these  objections,  Tiz.  that 
the  offrnce  is  ^forcing  or  endeavouring  to  force  a  workman 
to  leave  his  employment,"  and  the  means  chai^ged  in  this 
instance  are  ^  by  threats  and  intimidation."  To  whom  the 
threats  veere  addressed,  and  whether  they  were  of  a  de- 
scription to  act  upon  the  mind  of  the  party  threatened  so 
as  to  create  the  offence  chai^ged,  is  all  matter  of  evidence. 
If  the  magistrate  is  satisfied  that  there  is  evidence  of  threats 
addressed  to  a  person  so  as  to  create  the  offence,  it  is  only 
necessary  for  him  to  set  out  the  offence  in  the  very  Ian- 
gnage  of  the  Act.  We  are  therefore  of  opinion  that  the 
judgment  of  the  Conrt  of  Qoeen^s  Bench  is  perfectly 
correct  as  regards  these  grounds  of  objecUon,  which  in 
reality  resolve  themselves  into  one,  viz.  that  the  offence  is 
not  so  described  that  the  Conrt  can  perceive  that  it  has 
been  committed. 

But  Mr.  James  presented  another  matter  to  our  notice. 
He  moved  upon  a  copy  of  the  information  on  which  the 
magistrate  granted  the  summons,  and,  having  the  parties 
before  him,  proceeded  to  inquire  and  convicted  the  defend- 
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ant    (His  Lordship  read  the  information.)    It  appears  to        1859. 
us  that  this  is  a  statement  of  the  facts  constituting  the       ^^T^''^*^ 
offence,  though  it  is  not  a  statement  of  the  offence  as  de-      Pkrham. 
scribed  in  the  act  of  parliament     It  is  impossible  to  doubt 
what  is  the  meaning  or  the  object  of  it,  or  that  there  is 
evidence  of  a  threat  — "  We  shall  treat  you  as  blacks." 
It  is  not  necessary  that  the  word  *^  threat"  should  be  used. 
It  appears  to  us  that  this  information  does  substantially 
contain  a  complaint  of  the  offence,  because  it  contains  a 
statement  of  those  facts  which  constitute  the  offence.     As, 
however,  it  is  clear  that  the  information  need  not  be  in 
writing,  and  as  all  the  parties  were  before  the  magbtrate, 
and  having  heard  them  he  came  to  the  conclusion  which  is 
recorded  in  the  conviction,  it  may  be  doubted  whether 
that  would  not  be  sufficient  without  reference  to  the  infor- 
mation.    But,  apart  from  that,  we  think  that  this  informa- 
tion contains  substantially  a  statement  of  an  offence  upon 
which  the  magistrate  was  empowered,  and  bound  to  act. 
For  these  reasons  we  are  of  opinion  that  there  is  no  foun- 
dation  for  the  objections  to  the  conviction  or  information, 
and  that  the  writ  must  be  refused. 

Writ  refused. 


Heiseb  t?.  Grout.  ^^'^-  '^» 


T, 


HIS  was  an  action  on  a  bill  of  exchange,  dated  the  17th  A  bill  of 
January,  1857,  for  payment  of  25L  six  months  after  date.  25/.  was 
At  the  trial,  before  Martin,  B.,  at  the  London  Sittings  in  3^  receipt 
the  present  term,  the  bill  was  tendered  in  evidence,  when  ^g^^i^^of 

the  16  &  17 
Vict.  c.  59,  which  altered  the  stamp  duty  on  receipts,  the  bill  of  exchange  was  restamped  with 
a  Zd.  bill  stamp  bj  authority  of  the  Commissioners  of  Inland  Revenue,  upon  payment  of  the 
penalty. — Held,  that  the  Commissioners  had  power,  under  the  37  Geo.  3,  c  13^  s.  5,  to  re- 
stamp  the  bill. 

SembU,  that  the  31st  section  of  the  Common  Law  Procedure  Act,  1854,  has  deprived  the 
Coorts  of  jnrisdiction  to  entertain  any  motion  upon  a  point  reserved  on  the  stamp  laws. 
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it  appeared  that  it  had  been  originally  drawn  on  a  Sd, 
receipt  stamp,  but  that  shortly  before  the  trial  it  was  re- 
stamped  with  a  Sd.  bill  stamp,  by  authority  of  the  Commis- 
sioners of  Inland  Revenue,  upon  payment  of  the  penalty. 

It  was  objected,  on  the  part  of  the  defendant,  that  the 
Commissioners  had  no  authority  to  restamp  the  bill  after 
it  was  a  complete  instrument,  and  that  it  was  not  admis- 
sible in  evidence  for  want  of  a  stamp.  The  learned  Judge, 
desiring  the  opinion  of  this  Court,  directed  a  verdict  to  be 
entered  pro  forma  for  the  plaintiff,  upon  the  understanding 
that  it  was  to  be  entered  for  the  defendant  if  the  Court 
should  be  of  opinion  that  the  bill  was  not  admissible  in 
evidence. 

Hawkins  now  moved  for  a  rule  nisi  accordingly. — The 
bill  was  not  admissible  in  evidence.  [Pollock^  C.  B. — 
What  authority  have  we  to  entertain  this  application?  By 
the  3 1  St  section  of  the  Common  Law  Procedure  Act,  1854, 
**no  new  trial  shall  be  granted  by  reason  of  the  ruling  of 
any  Judge  that  the  stamp  upon  any  document  is  sufficient, 
or  that  the  document  does  not  require  a  stamp"  (a).]  This 
is  not  like  an  ordinary  application  for  a  new  trial :  the 
learned  Judge  wished  for  the  opinion  of  the  Court  before 
he  finally  directed  the  entry  of  the  verdict — First,  the 
Commissioners  had  no  power  to  restamp  the  bill.  The 
31  Geo.  3,  c.  25,  s.  19,  required  the  paper  to  be  stamped 
before  it  was  written  upon,  and  declared  that  no  bill  of 
exchange  should  be  given  in  evidence  or  be  available  at 
law  or  in  equity  unless  stamped;  it  also  prohibited  the 
Commissioners  from  stamping  any  paper  after  a  bill  of 

(a)  It  would  seem  that  this  confined  to  coses  where  the  Judge 

section  does  not  applj  to  the  case  rules  that  the  stamp  is  sufficient^  or 

of  a  Judge  ruling  that  the  stomp  that  no  stamp  is  required, 
is  mtvffkient;  it  being  in  terms 


Gbout. 
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exchange  was  written  thereon.     The  plaintiff  relies  on  the        1859. 
37  Geo.  3,  c.  136,  &  5,  which  enables  the  Commissioners,      '^TT'^^^ 

HfilBER 

upon  payment  of  the  duty  and  penalty,  to  stamp  with  the  ^  ». 
proper  stamp  any  bill  of  exchange  stamped  with  a  stamp 
of  a  different  denomination,  if  the  same  shall  be  of  equal 
or  superior  value  to  the  stamp  required.  But  the  55  Geo.  3, 
a  184,  8.  10,  which  contains  a  similar  provision,  expressly 
excepts  a  case  like  this,  where  the  stamp  used  has  been 
specially  appropriated  to  any  other  instrument  by  having 
its  name  on  the  face  thereof. — Secondly,  assuming  that,  before 
the  passing  of  the  16  &  17  Vict.  c.  59,  the  Commissioners 
had  power  in  a  case  like  this  to  restamp  a  bill  of  exchange 
after  it  was  circulated,  inasmuch  as  the  existing  duty  on 
receipts  was  repealed  by  that  Act,  when  this  bill  of  exchange 
was  brought  to  the  Commissioners  it  was  in  effect  a  piece  of 
blank  paper.  The  18th  section  enables  the  Commissioners 
to  make  an  allowance  for  these  stamps  as  tuekss. 

Pollock,  C.  B. — I  am  clearly  of  opinion  that  the  Court 
ought  not  to  grant  a  rule.  If  my  brother  Martin  had 
decided  that  the  document  was  admissible,  his  ruling  could 
not  have  been  questioned ;  and  there  being  almost  a  legis* 
lative  opinion  upon  such  a  matter  in  the  31st  section  of 
the  Common  Law  Procedure  Act,  1854,  I  had  some  doubt 
whether  we  ought  to  entertain  this  application.  I  under- 
stand, however,  that  it  is  my  brother  Martiris  wish  that  we 
should  express  an  opinion  for  his  guidance.  It  appears 
that  the  action  is  brought  on  a  bill  of  exchange  dated  in 
January,  1857,  originally  written  on  a  3d.  receipt  stamp, 
and  subsequently  stamped  with  a  bill  of  exchange  stamp  of 
the  same  value  by  the  Commissioners  of  Inland  Revenue, 
upon  payment  of  the  penalty.  The  receipt  stamp  must 
have  been  issued  a  considerable  time  before  this  bill  of 
exchange  was  made,  for  so  far  back  as  the  year  1853  a 
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Statute  passed  (a)  abolishing  the  sliding  scale  of  receipt 
stamps  then  in  use,  and  substituting  a  uniform  rate  of  Id. 
on  all  payments  amounting  to  40i.  or  upwards.     A  3d.  bill 
stamp  being  necessary  on  a  bill  of  this  amount,  the  party 
took  a  3(/.  receipt  stamp  and  drew  the  bill  upon  it :  the 
bill  was  accepted  and  dishonoured.     This  action  having 
been  brought,  at  the  trial  it  was  objected  that  the  bill  was 
not   admissible   in   evidence,    since   it   was   not   properly 
stamped.     Formerly  a  bill  of  exchange   written   upon  a 
stamp  of  greater  value  than  that  required  by  law  could  not 
be  received  in  evidence.     In  the  case  of  Farr  v.  /Viice  (A), 
which  was  decided  in  the  year  1800,  Lord  Kenyan  said : — 
**  However  much  it  were  to  be  wished  that  an  ad  valorem 
stamp  would  suffice  in  these  cases,  yet,  till  the  legislature 
so  declare  it,  no  other  than  the  particular  stamp  appropri- 
ated by  the  law  to  the  particular  instrument  can  be  deemed 
sufficient."    That  was  corrected  by  the  legislature,  and  in 
Ten/Ior  v.  Hagtie  (c),  Lawrence^  J.,   adverted  to  the  37 
Grea   3,  c.    136,  as  enabling  the   Commissioners  to  affix 
the  proper  stamp  on  a  bill  of  exchange  written  on  a  stamp 
of  a  different  denomination  but  of  equal  or  greater  value 
than  the  stamp  required.     Therefore,  though  at  one  time 
it  was  the  policy  of  the  law  that  a  bill  of  exchange  should 
not  be  stamped  after  it  was  issued,  that  prohibition  was 
removed,  as  it  was  discovered  that  persons  might  make  a 
mistake  and  draw  a  bill  of  exchange  on  paper  stamped 
with  a  receipt  stamp.    The  37  Geo.  3,  c.  136,  s.  5,  enables 
the  Commissioners  to  put  a  proper  stamp  on  a  bill  of  ex- 
change having  a  stamp  of  a  different  denomination,  and 
therefore  useless  as  a  bill,  provided  the  stamp  is  of  equal 
or  greater  value  than  that  required  by  law  for  bills.     It  is 
objected  that   the  Commissioners  ought  not  to  have  re- 

(a)  16  &  17  Vict.  c.  59.  {h)  1  East,  56, 

(e)  2  £ast,  414. 
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Stamped  this  bill,  because  at  the  time  they  did  so  the 
receipt  stamp  upon  it  was  no  stamp  at  alL  But  I  think 
that  they  were  right  in  every  way.  The  16  &  17  Vict 
c.  59  did  not  abolish  receipt  stamps,  so  as  to  render  this 
bill  a  piece  of  waste  paper.  It  seems  to  me  that  the  bill 
was  properly  received  in  evidence,  and  that  there  ought  to 
be  no  rule. 

Watson,  B. — I  am  entirely  of  the  same  opinion.  Whe- 
ther a  point  upon  the  stamp  law  can  be  reserved  by  a 
Judge  at  the  trial  is  a  matter  for  consideration.  Two 
objections  have  been  raised :  first,  that  the  Commissioners 
had  no  power  to  affix  another  stamp  on  this  bill;  and, 
secondly,  that,  even  if  they  had,  there  was  no  existing 
stamp  upon  it.  It  is  clear  that  the  Commissioners  had 
power,  upon  payment  of  the  penalty,^to  restamp  an  instru- 
ment originally  stamped  with  a  stamp  of  a  wrong  denomi- 
nation. Then  the  question  is,  whether  the  16  &  17  Vict 
c.  59  has  absolutely  destroyed  the  stamp  then  on  the  bill, 
so  as  to  render  it  a  piece  of  waste  paper.  I  am  clearly  of 
opinion  that  it  has  not.  That  Act  only  requires  air/,  stamp 
in  lieu  of  the  former  stamps :  it  does  not  say  that  every 
piece  of  paper  stamped  with  the  old  stamps  shall  cease  to 
be  of  any  avail  in  law.  Therefore  I  am  of  opinion  that  the 
Commissioners  had  power  to  restamp  this  instrument,  and 
that  they  have  properly  exercised  it 

Channell,  B. — I  agree  with  the  view  taken  by  the 
Lord  Chief  Baron  and  my  brother  fVatson.  This  is  an 
application,  in  point  of  form,  to  set  aside  a  verdict  for  the 
plaintiff;  and  the  question  depends  on  whether  this  bill 
was  a  void  instrument  for  want  of  a  stamp.  I  doubt  whe«* 
ther  we  have  any  jurisdiction  to  interfere  in  the  matter, 
but  as  my  brother  Martin  has  wished  us  to  express  an 
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1859. 


Hbiber 
Gbout* 


opinion,  in  order  that  he  may  act  upon  it,  we  have  heard 
the  matter  discussed.  I  am  of  opinion  that  the  defendant 
is  not  entitled  to  a  rule.  If  this  bill  had  been  restamped 
before  the  16  &  17  Vict.  c.  69  passed,  the  question  could 
not  have  admitted  of  any  doubt :  the  language  of  the 
37  Geo.  3,  c.  136,  is  too  clear.  But  reliance  is  placed  on 
the  16  &  17  Vict.  c.  59  as  rendering  the  bill  a  piece  of 
waste  paper.  I  should  require  strong  words  before  I  came 
to  the  conclusion  that  the  power  given  to  the  Commis- 
sioners by  the  37  Geo.  3,  c.  136,  and  in  which  the  public 
are  interested,  is  taken  away  by  the  statute  of  Victoria.  It 
seems  to  me  clear  that  it  is  not.  With  reference  to  the 
18th  section  of  that  Act,  the  word  "useless"  means,  not 
that  if  a  person  having  a  bill  stamped  with  a  receipt  stamp 
chooses  to  have  it  restamped  he  may  not  do  so,  but  that, 
as  in  the  case  of  spoiled  stamps,  the  Commissioners  may 
make  an  allowance  for  receipt  stamps  as  useless. 

Rule  refused. 


Nov.  5. 

To  an  action 
for  goods  sold 
and  delivered, 
&c.,  the  de- 
fendant was 
allowed  to 
plead. — First: 


Hamilton  v.  Grainqer. 

X  HIS  was  an  action  to  recover  150/.  for  goods  sold  and 
delivered,  money  paid,  and  money  due  on  accounts  stated. 
The  defendant  took  out  a  summons  at  Chambers  for  leave 
to  plead  the  following  several  matters. — First,  except  as  to 
never  indebted.  23/.  4*.:    Never  indebted.— Secondly,  except,  &c. :    Pay- 
miyment.  mcut. — Thirdly,  to  the  first  and  third  counts,  except,  &c. : 

the  goods  wero  That  the  goods  were  exciseable  liquors,  to  wit  wine,  sold 

exciseablc 

liquors,  to  wit 

wine,  sold  by  retail,  to  be  consumed  by  the  defendant  and  others  on  the  plaintiff^s  premises,  she 

not  being  licensed.  Fourthly :  that  the  goods  were  winei  and  suppers  supplied  to  the  defendant 

in  a  brothel  kept  by  the  plaintiff,  for  the  purpose  of  being  consumed  there  by  the  defendant  and 

divers  prostitutes  in  a  debauch,  to  incite  them  to  riotous,  disorderly,  and  immoral  conduct. 

But  this  Court  refused  to  allow  the  defendant  to  plead,  together  with  the  above  pleas,  that  he 
was  entirely  deprived  of  understanding  by  intoxication,  when  he  made  the  contracts,  as  tho 
plaintiff  well  knew,  and  that  the  goods  were  liquors  supplied  to  increase  his  intoxication,  and 
that  he  derived  no  benefit  from  them. 
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by  retail  bj  the  plaintiff  to  be  consumed  by  the  defendant 

and  others  on  the  plaintiff's  premises,  she  not  being  licensed, 

contrary  to  the  statute.— ^Fourthly,  to  the  same  counts,  ex-  ». 

1  1.    1     Graihobb. 

cept,  &c :  That  the  goods  were  wine  and  suppers  supplied 

to  the  defendant  in  a  brothel  and  disorderly  house  kept  by 
the  plaintiff,  for  the  purpose  of  being  consumed  there  by 
the  defendant  and  divers  prostitutes  in  a  debauch  there  to 
incite  them  to  riotous,  disorderly  and  immoral  conduct,  and 
that  the  accounts  were  stated  concerning  the  price. — Fifthly, 
to  the  same  counts,  except,  &c. :  That  the  defendant  was 
entirely  deprived  of  judgment  and  understanding  from  in- 
toxication when  he  made  the  contracts,  as  the  plaintiff  well 
knew,  and  the  goods  were  liquors  supplied  to  increase  his 
intoxication,  and  that  he  derived  no  benefit  firom  the  same. 
— Sixthly,  as  to  23/.  4s. :  payment  into  Court 

The  summons  was  heard  before  Martin,  B.,  who  refused 
to  allow  the  third  plea. 

F.  Gibbons  now  moved  for  leave  to  plead  all  these  pleas. 
— The  plea  is  framed  on  the  9  Geo.  4,  c.  61,  s.  18,  which 
enacts,  <^  That  every  person  who  shall  sell,  barter,  exchange, 
or  for  valuable  consideration  otherwise  dispose  of,  any  ex- 
ciseable  liquor  by  retail,  to  be  drunk  or  consumed  in  bis 
house  or  premises,  or  shall  permit  or  suffer  any  exciseable 
Uquor  to  be  sold,  bartered,  &c.,  without  being  duly  licensed 
so  to  do,  &c.,  shall,  for  every  such  offence,  on  conviction  before 
one  justice,  forfeit  and  pay  any  sum  not  exceeding  20/.  nor 
less  than  5/.,  together  with  the  costs  of  the  conviction." 
The  effect  of  that  enactment  is  to  render  void  any  contract 
of  sale  of  exciseable  liquor  by  an  unlicensed  person,  and 
consequently  the  plaintiff  cannot  maintain  this  action.  [^Mar- 
tin, B. — Johnson  v.  Hudson  (a)  is  an  authority  the  other  way. 
There  the  Court  considered  that,  as  there  was  no  clause 

(a)  11  East,  180. 
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making  the  contract  of  sale  illegal ;  it  was,  at  most,  the 
breach  of  a  mere  revenue  regulation,  which  was  protected 
bjr  a  specific  penalty.]  That  case  was  decided  on  the  con- 
struction of  the  statute  relating  to  duties  on  tobacco,  which 
passed  for  revenue  purposes.  In  Ritchie  v.  Smith  {a\  a 
plea  of  thb  kind  was  allowed,  together  with  other  pleas ; 
and  on  motion  for  judgment  non  obstante  veredicto,  the 
plea  was  held  good.  The  Court  were  of  opinion  that  the 
9  Geo.  4,  a  61,  s.  18,  was  not  passed  for  mere  revenue  pur- 
poses, but  also  for  the  protection  of  public  morals. 


Per  Curiam  (&). — The  defendant  may  be  allowed  to  plead 
all  the  pleas  except  the  fifth  (c),  and  application  should  be 
made  at  Chambers  for  an  order  for  that  purpose. 

(a)  6  C.  B.  4S2.  (c)  See  Oore  v.  Qibion,  13  M. 

\b)  Pollock,  C.  B.,  Martin,  B.,      &  W.  623. 
BramweR,  B.,  and  Watson,  B. 


Abe.  16. 


Webster  v.  Newsome. 


Deelaritton:  JJECLARATION.— That  an  agreement,  dated  16th  of 
l6^or  MiKb,  March,  1858,  was  made  between  the  plaintiflF  of  the  one 

]S68,ui  agree- 

ment  was  made  between  U.  and  the  plaintiff,  that  a  patent  of  the  plaintiff's  for  an  alloy 
•hoald  be  assigned  to  H.,  H.  paying  to  the  plaintiff  by  way  of  royalty  \d,  per  pound  for  each 
pound  of  alloy  made  or  uaed  by  him  under  the  letters  patent  daring  the  existence  of  the  letters 
patent,  the  royalty  to  be  accounted  for  every  $ix  monthe  after  the  date  of  the  lettere  patent  or 
from  making  any  qf  the  alloy ^  with  a  covenant  for  further  assurance  bv  the  plaintiff:  that  on 
tbe  13tb  of  November,  1858,  in  pursuance  of  the  agreement,  and  for  the  purpose  of  carrying 
oet  the  terms  thereof,  by  deed,  made  between  the  plaintiff  and  H.,  the  letters  patent  were 
aitigned  to  H.,  subject  to  tbe  payment  of  the  royalty  upon  every  pound  of  alloy  which  should 
be  manafactared  by  H.  to  be  ascertained  in  manner  therein  mentioned,  and  H.  covenanted 
to  pa?  \d,  per  pound  for  each  pound  of  the  alloy  which  he  should  make  or  eell :  that  on  the 
17Coof  December,  1858,  by  agreement  between  the  plaintiff  and  the  defendant,  the  defendant, 
in  consideration  of  250iL  to  be  paid  on  the  23rd  instant,  &c,  agreed  to  purchase  the  right  of  the 


patent  specified 

Xo  be  paid  on  tbe  23rd  proximo  to  be  considered  as  iiill  purchase  money  for  the  plaintiff's 
right  in  the  aforesaid  agreement."— Breach  :  that  defendant  had  not  paid  the  250/. 
The  plea  set  out  the  deed  of  November  13th  which,  reciting  that  the  plaintiff  had  agreed 
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part,  and  IL  A.  Holden  of  the  other  part,  whereby,  after 
reciting  that  the  plaintiff,  being  in  possession  of  an  alloy 
for  certain  metal  applicable  for  bearings  and  mill  brasses, 
and  desirous  of  obtaining  letters  patent,  bad  arranged  with 
Holden  to  make  known  to  him  the  mode  of  making  the 
said  alloy,  and  to  take  ont  the  letters  patent  in  his  own 
name  but  at  the  expense  of  Holden,  and  to  assign  the 
same  to  Holden,  subject  to  certain  payments  to  be  made 
to  the  plaintiff  as  a  royalty  on  all  metals  to  be  made  by 
Holden  under  the  said  letters  patent :  it  was  witnessed  and 
mutually  covenanted  and  agreed  between  the  plaintiff  and 
Holden,  that  the  plaintiff  would  give  to  Holden  the  fullest 
information  for  making  the  alloy ;  that  the  letters  patent 
should  be  taken  out  in  the  name  of  the  plaintiff,  but  held 
and  retained  by  Holden  and  for  his  benefit  alone,  subject 
to  the  allowance  and  payments  to  be  made  to  the  plaintiff 
as  therein  expressed ;  that  the  plaintiff  should,  immediately 
on  the  patent  being  sealed,  execute  an  assignment  thereof 
to  Holden ;  that  the  plaintiff  should  not,  during  the  exist- 
ence of  the  patent,  do  any  act  whereby  the  same  should  be 
defeated  or  the  rights  of  Holden  in  the  profits  to  be  derived 
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to  assign  the  patent  to  H.,  H.  paying  \d,  per  pound  on  the  alloy  which  he  should  mamufachaig 
and  vend:  it  was  witnessed  that  the  plaintiff  assigned  to  U.,  subjected  to  the  payment  of 
a  royalty  of  \d.  per  pound  on  every  pound  of  alloy  manufactured  by  Aim,  to  be  aeeertained  im 
wuinner  and  at  the  timet  therein  mentioned.  And  U.  covenanted  to  pay  a  royalty  of  \d.  per 
pound  on  every  pound  of  alloy  which  he  should  make  and  $ell,  to  be  paid  <[uarterfy^  the  first 
payment  to  be  made  on  the  quarterly  day  next  after  the  vending  of  any  of  toe  alloy ;  and  for 
the  purpose  of  ascertaining  the  quantity  sold,  to  keep  an  account  of  the  quantity  made  and 
vended :  provided  that,  if  U-  nej^lccted  to  supply  any  person  desirous  of  purchasing  alloy, 
&C.,  it  should  be  lawful  for  the  plaintiff  to  manufacture  and  vend  the  alloy,  and  use  the  inven- 
tion for  his  own  use :  that  plaintiff  accepted  the  deed  and  agreement  therein  in  the  place  of  the 
previous  agreement,  and  exonerated  U.  from  any  further  performance  of  the  agreement :  that 
the  defendant  when  he  entered  into  the  agreement  had  no  knowledge  of  the  deed  or  of  the 
exoneration  of  H. :  that  defendant  meant  to  buy  the  royalty  under  the  agreement  and  not 
under  the  deed ;  and  that  the  defendant  had  no  knowledge  of  the  provision  in  the  deed,  that 
the  plaintiff  was  to  be  at  liberty  to  make  the  alloy  for  his  own  use. 

Replication :  that  before  suit  the  defendant  bad  notice  of  the  deed  and  did  not  within  a 
reasonable  time  repudiate  or  give  any  notice  to  the  plaintiff  of  his  intention  to  repudiate  hit 
agreement. 

Held:  First,  that  the  plea  was  a  gor>d  answer  to  the  action,  inasmuch  as  it  shewed  that 
the  plaintiff  had  by  the  deed  incapacitated  himself  from  giving  to  the  defendant  that  which  he 
bad  bought— -Secondly,  that  the  replication  was  bad. 
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assigned  to  Holden,  his  executors,  &c.,  the  invention  and 
letters  patent  &c. :  To  hold  during  the  residue  of  the  term, 
»•  subject  to  the  payment  by  Holden,  his  executors,  adminis- 

trators  and  assigns,  of  the  royalty  of  Id.  per  pound  on 
every  pound  of  alloy  manufactured  by  him,  his  executors, 
&C.,  by  virtue  of  the  letters  patent  &c. ;  the  royalty  to  be 
ascertained  and  paid  in  manner  and  at  tJie  times  hereinafter 
mentioned.  (Then  followed  covenants  by  the  plwntiff  for 
title  and  further  assurance ;  and  by  Holden  to  manufacture 
the  alloy  and  continue  the  manufacture  during  all  the  term 
granted  by  the  letters  patent.)  And  Holden  covenanted  to 
pay  to  the  plaintiff,  his  executors,  administrators  or  assigns, 
during  the  continuance  of  the  patent,  the  royalty  of  \d. 
per  pound  for  each  and  every  pound  of  alloy  which 
Holden,  his  executors  &c.,  should  make  and  sell^  by  virtue 
of  the  said  invention  and  letters  patent,  and  to  make 
such  payments  quarterly  in  each  and  every  year  of  the 
term,  viz.,  on  the  24th  of  June,  the  29th  of  September, 
the  25th  of  December,  and  the  25th  of  March;  the  first  of 
such  payments  to  be  made  on  such  of  the  quarterly  days 
as  shall  happen  next  after  the  vending  of  any  of  the  said 
alloy.  And  for  the  purpose  of  ascertaining  the  quantity 
sold  by  Holden,  Holden  covenanted  to  keep  an  account 
of  the  quantity  of  alloy  made  and  vended  in  proper  books, 
of  which  the  plaintiff  might  take  copies.  Provided  always, 
that  in  case  Holden,  his  executors,  &c.,  should  at  any  time 
during  the  existence  of  the  letters  patent,  refuse  or  neglect 
to  supply  to  any  customer  or  person  desirous  to  purchase 
alloy,  offering  to  pay  the  market  price  for  the  same,  of  which 
refusal  an  order  unexecuted  for  the  space  of  thirty  days 
should  be  conclusive  evidence,  then  it  should  be  lawful  for 
the  plaintiff,  his  executors,  &c.,  to  manufacture  and  vend 
the  alloy,  and  use,  exercise,  and  vend  the  invention  for  his 
and  their  own  use  and  benefit  absolutely.     Provided  also. 
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that  if  the  patent  should  at  any  time  be  repealed  by  scire 

facias,  thenceforth  the  royalty  covenanted  to  be  paid  by 

Holden  to  the   plaintiff  should   cease.     Averments :    that  «»• 

.     .  Newsoxb. 

the  plaintiff  and  Holden  respectively  signed,  sealed  and 

delivered  the  said  deed  as  their  deed:  that  the  plaintiff 
accepted  from  Holden,  with  his  assent,  the  deed  and  the 
covenant  to  pay  the  royalty  in  the  deed  mentioned,  as  and 
at  the  times  in  the  deed  mentioned  in  the  place  and  stead 
of  the  previous  agreement  of  Holden  to  pay  the  royalty  in 
the  agreement  mentioned,  as  and  at  the  times  in  the  said 
agreement  mentioned;  and,  in  consideration  of  Holden 
executing  the  deed,  the  plaintiff  exonerated  and  discharged 
Holden,  with  his  assent,  from  any  further  performance  of 
the  agreement  to  pay  the  royalty  in  the  agreement  men- 
tioned, as  and  at  the  times  in  the  agreement  mentioned, 
and  from  otherwise  performing  the  agreement:  that  the 
agreement  between  the  plaintiff  and  the  defendant  was 
made  after  the  plaintiff  had  so  exonerated  Holden,  and 
when  the  right  of  the  plaintiff  in  the  previous  agreement 
with  Holden  to  receive  a  royalty  of  Id.  per  pound  on  the 
metal  sold  under  the  patent  had  ceased :  that  the  defendant, 
at  the  time  when  he  entered  into  the  agreement  with  the 
plaintiff,  had  no  knowledge  or  notice  of  the  deed,  or  of  the 
exoneration  of  Holden ;  and  the  defendant  meant,  by  the 
said  agreement,  to  contract  for  and  to  purchase  the  royalty 
payable  under  the  said  agreement  between  the  plaintiff  and 
Holden  ;  and  the  plaintiff's  right  under  that  agreement  to 
have  the  same  paid  to  him,  and  not  to  contract  for  or  to 
purchase  the  royalty  payable  under  the  deed,  or  the  plain- 
tiff's right  under  the  deed  to  have  the  last  mentioned  royalty 
paid  to  him :  that  the  defendant,  at  the  time  of  the  making 
of  the  agreement  between  plaintiff  and  defendant,  had  nei- 
ther knowledge  nor  notice  that,  under  any  state  of  things. 
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IRSn.       the  plninliff  was  to  be  at  liberty  to  manufacture  or  vend  the 


"f 


bIIoYi  or  to  exorcise  the  invention  for  his  own  benefit. 


WrMtrR 

«*•  provided  by  the  deed  ;  or  that  in  any  event  the  letters  patent 

might  be  used  otherwise  than  for  the  use  of  Holden  alone, 

according  to  the  agreement  between  the  plaintiff  and  Holden. 

lleplication — That  before  suit  the  defendant  had  notice 
of  the  deed  and  of  the  contents  thereof,  and  did  not  within 
A  reasonable  time  repudiate,  nor  had  he  at  any  time  before 
suit  repudiatdl*  the  agreement  with  the  plaintiff,  or  given 
(ho  plaintiff  any  notice  of  his  intention  to  repudiate  the 
agrrH'ment,  and  refuse  to  perform  the  same.  But,  on  the 
ctuurary  thcn^>f  he  was,  until  after  the  lapse  of  the  said  rea- 
aonable  time,  ready  and  willing  to  take  the  benefit  thereof 
and  i>f  the  provisions  of  the  said  deed. 

The  plaintiff  abo  demurred  to  the  plea,  and  the  defendant 
demurred  to  the  replication. — Joinders  in  demorrer. 

mp9m^  for  the  plaintiff. — Tlie  plaintiff  agreed  to  sell  lo 
the  defendant,  and  the  defendant  to  buy  of  the  plaintiff,  his 

^  a 

right  to  receive  a  royalty  under  an  i^:reeinent  dated  the 
16th  of  March,  1 S5S.  The  deed  of  assignment  of  the  patent 
set  forth  in  the  pica  did  not  put  an  end  to  Holden*s  agree- 
ment, but,  on  the  contrarr^  was  a  confirmation  of  it,  bei^g 
made  in  pursuance  of  the  covenant  for  £anfaer  aaBoranoe. 
An  agreement  which  provides  for  forrhcr  aasonmoe  is  not 
made  a  nnlliiT  by  the  giving  of  funbc:  aasmance.  HeK 
the  agreement  of  ihe  1  Cib  c£  March  is  still  a  Unding  instm- 
menL  SubstantiaDy  the  defendant  bonrrht  a  right  to  receive 
a  Toyahr,  In  huying  the  plaintiff's  right,  the  defendsEnt 
bought  all  that  was  necessarv  to  civc  the  airreement  fonse 
and  effex«L  The  rovenanis  in  the  deed  are  not  in  the 
same  terms  as  the  stinulaiions  of  ihc  acrreement  of  the  16lh 
of  March.     If  ihr  deed  was  accepted  in  auisiaclion  or  in 
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lieu  of  performance,  probably  the  plaintiff  could  not  main- 
tain an  action  on  the  agreement;  but  nothing  of  the  kind 

is  shewn  to  have  been  intended.     The  asreement  provides  »• 

,  Newsomb. 

for  payment  of  the  royalty  every  six  months,  the  d^ed  for 
payment  every  three  months;  and  the  deed  contains  a 
stipulation  that  if  Holden  shall  refuse  or  neglect  to  supply 
alloy  to  any .  customer,  of  which  an  order  unexecuted  for 
thirty  days  shall  be  conchisive  evidence,  the  plaintiff  shall 
be  at  liberty  to  manufacture  and  vend  the  alloy  for  his  own 
benefit.  It  will  be  contended  that  the  defendant  is  thus 
discharged  from  the  obligation  to  accept  and  pay  for  the 
royalty.  But  the  defendant  is  put  in  a  better  position.  He 
gets  his  royalty  more  quickly,  and  a  right  of  re-entry  to 
secure  it.  [Bramwell,  B. — It  cannot  be  denied  that  if 
there  is  a  substantial  variance  between  the  right  which  the 
defendant  bought  and  that  which  the  plaintiff  is  able  to  con- 
fer on  him,  though  there  be  no  fraud  in  the  transaction,  the 
plaintiff  cannot  recover.  Where  should  the  line  be  drawn  ? 
Will  not  any  difference  between  the  two  discharge  the  de- 
fendant ?]  It  might  be  so,  if  the  difference  put  the  de- 
fendant in  a  worse  position.  Here  there  is  nothing  which 
prejudices  him.  [Bramwell,  B. — By  the  agreement  the  de- 
fendant would  have  been  entitled  to  a  royalty  on  all  alloy 
made  and  used  by  Holden.  By  the  deed  the  plaintiff  is 
not  entitled  to  any  royalty  on  metal  used  by  Holden.] 

The  replication  is  an  answer  to  the  plea.  Even  where  a 
person  has  been  induced  to  enter  into  a  contract  by  fraud, 
if  he  does  not  repudiate  it  within  a  reasonable  time,  he  is 
bound.  Here,  after  the  defendant  found  that  the  plaintiff 
had  become  party  to  a  deed  which  prejudiced  his  rights, 
should  have  given  notice  of  his  desire  to  annul  the  agree- 
ment [Bramwelif  B. — His  omission  to  do  so  may  be 
evidence  of  a  new  contract  to  accept  the  royalty  as  it  exists 
under  the  deed.] 

VOL.  V. N.  S.  E  EXCU« 
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1859.       the  plaintiff  was  to  be  at  liberty  to  manufacture  or  vend  the 

^^^^    '      alloy,  or  to  exercise  the  invention  for  his  own  benefit,  as 

^'  provided  by  the  deed ;  or  that  in  any  event  the  letters  patent 

might  be  used  otherwise  than  for  the  use  of  Holden  alone, 

according  to  the  agreement  between  the  plaintiflf  and  Holden. 

Replication — That  before  suit  the  defendant  had  notice 
of  the  deed  and  of  the  contents  thereof,  and  did  not  within 
a  reasonable  time  repudiate,  nor  had  he  at  any  time  before 
suit  repudiated,  the  agreement  with  the  plaintiff,  or  given 
the  plaintiff  any  notice  of  his  intention  to  repudiate  the 
agreement,  and  refuse  to  perform  the  same.  But,  on  the 
contrary  thereof  he  was,  until  after  the  lapse  of  the  said  rea- 
sonable time,  ready  and  willing  to  take  the  benefit  thereof, 
and  of  the  provisions  of  the  said  deed. 

The  plaintiff  also  demurred  to  the  plea,  and  the  defendant 
demurred  to  the  replication. — Joinders  in  demurrer. 

Phipsan^  for  the  plaintiff. — The  plaintiff  agreed  to  sell  to 
the  defendant,  and  the  defendant  to  buy  of  the  plaintiff,  his 
right  to  receive  a  royalty  under  an  agreement  dated  the 
16th  of  March,  1858.  The  deed  of  assignment  of  the  patent 
set  forth  in  the  plea  did  not  put  an  end  to  Holden's  agree- 
ment, but,  on  the  contrary j,,  was  a  confirmation  of  it,  being 
made  in  pursuance  of  the  covenant  for  further  assurance. 
An  agreement  which  provides  for  further  assurance  is  not 
made  a  nullity  by  the  giving  of  further  assurance.  Here 
the  agreement  of  the  16th  of  March  is  still  a  binding  instru- 
ment Substantially  the  defendant  bought  a  right  to  receive 
a  royalty.  In  buying  the  plaintiff's  right,  the  defendant 
bought  all  that  was  necessary  to  give  the  agreement  force 
and  effect.  The  covenants  in  the  deed  are  not  in  the 
same  terms  as  the  stipulations  of  the  agreement  of  the  16th 
of  March.     If  the  deed  was  accepted  in  satisfaction  or  in 
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1859.  Fields  for  the  defendant. — The  defendant  has  contracted 

^jf^"^^      for  the  purchase  of  a  right  under  the  agreement  of  the  16th 
^     »•  of  March,  1858.     By  that  agreement  the  plaintiff  was  en- 

titled  to  W.  on  every  pound  of  alloy  sold,  used,  or  manu- 
factured. The  money  was  to  be  paid  periodically  every 
six  months  from  the  date  of  the  letters  patent,  or  from 
the  making  of  the  alloy ;  even  though  none,  should  have 
been  used  or  sold.  By  the  deed,  Holden  is  to  pay  to  the 
plaintiff,  during  the  continuance  of  the  patent.  Id.  per  pound 
on  all  alloy  which  he  should  make  and  selU  thus  excltiding 
what  he  should  manufacture  and  use.  The  payments  are  to  be 
made  quarterly  after  the  selling.  There  is  also  a  provision 
in  the  deed  that,  if  Holden  refuses  to  supply  a  customer,  the 
plaintiff  may  manufacture  the  alloy,  so  that,  in  that  event, 
the  plaintiff  might  send  to  the  market  a  large  quantity  of 
alloy  on  which  no  royalty  would  be  payable.  By  the  deed, 
if  the  patent  is  repealed  by  scire  facias  the  royalty  is  to 
cease.  By  the  agreement  there  is  a  covenant  by  Holden  to 
pay  on  all  the  alloy  he  may  make  during  the  existence  of  the 
letters  patent. 

As  to  the  replication. — It  is  admitted  that  at  the  time  of 
the  contract  the  defendant  had  no  notice  of  the  existence  of 
the  deed,  but  the  replication  goes  on  to  allege  that  before 
suit  he  had  notice  of  the  deed,  but  did  not  repudiate  the 
agreement.  The  doctrine  of  repudiation  only  applies  when 
a  contract  is  voidable  as  in  the  case  of  infancy.  But  when 
one  party  does  not  perform  his  part  of  an  agreement,  the 
other  is  not  bound  to  repudiate. 

Phipson,  in  reply. — It  is  a  mistake  to  say  that,  by  the 
agreement,  Holden's  obligation  to  pay  is  absolute :  it  is  only 
during  the  continuance  of  the  letters  patent,  that  is,  until 
they  expire  by  lapse  of  time  or  are  repealed.  Then,  as  to 
the  discrepancy  between  a  royalty  on  metal  made  or  used. 
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repudiate  may  be  evidence  of  a  new  contract,  on  which 

possibly  an  action  might  be  maintained,  but  the  plaintiff 

»•  is  now  seeking  to  recover  on  the  original  contract     The 

Kewsomb.  ^ 

replication  is  therefore  bad,  though  the  facts  stated  may 

shew  that  the  plaintiff  may  be  entitled  to  maintain  some 

other  action. 


Watson,  B.,  concurred. 

Channell,  B. — By  the  deed  of  assignment  the  plaintiff 
incapacitated  himself  from  vesting  in  the  defendant  the 
rights  to  which  he  would  have  been  entitled  under  the 
contract.  Looking  at  the  whole  deed,  it  is  not  neces- 
sary to  decide  whether  all  the  variances  are  of  such  a 
character  as,  taken  singly,  would  have  disentitled  the 
plaintiff  to  recover.  I  agree  with  the  rest  of  the  Court  that 
the  plaintiff  cannot  found  a  right  to  maintain  this  action 
on  the  mere  non-repudiation  of  the  contract  by  the  de- 
fendant 

Judgment  for  the  defendant. 


MEMORANDUM. 

In  this  Term,  Peter  Burke,  Esq.,  of  the  Inner  Temple, 
was  called  to  the  degree  of  the  coif.  He  gave  rings,  with 
the  motto  "  Veritas  et  Judicium.^ 
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1859. 


White 

9. 

Leeson* 


and  might  be  lawful  to  and  for  the  person  or  persons  for 
the  time  being  empowered  by  that  Act  to  grant  leases 
as  aforesaid,  to  lay  out  and  appropriate,  and  to  concur 
in  laying  out  and  appropriating  any  part  of  the  said 
land  and  hereditaments  thereinbefore  authorized  to  be 
leased  as  and  for  a  way  or  ways,  street  or  streets,  avenue 
or  avenues,  square  or  squares,  passage  or  passages,  sewer  or 
sewers,  or  other  conveniences,  for  the  general  improvement 
of  the  estate  and  the  accommodation  of  the  tenants  and 
occupiers  thereof:  that  after  the  passing  of  the  Act  and 
before  the  trespass,  the  plaintiff  and  his  wife  did,  by  virtue 
and  in  exercise  of  the  power  given  to  them  by  the  said  Acty 
duly  lay  out  and  appropriate  the  said  land,  in  the  declara- 
tion mentioned,  as  and  for  a  way  for  passing  freely  and  at 
pleasure  at  all  times  as  well  on  foot  as  with  horses,  carriages 
and  carts  for  the  accommodation  of  the  tenants  and  occu- 
piers of  the  said  estate,  that  is  to  say,  from  to  : 

that  the  way  was  a  general  improvement  to  the  estate  and 
a  great  convenience  and  accommodation  to  the  tenants,  viz., 
that  it  afforded  convenient  access  to  the  sea-shore  for  fetch- 
ing sand,  &c.;  and  that  the  tenants  and  occupiers,  &c., 
had  for  many  years  used  the  way,  &c. 

Replication. — Setting  out  the  material  parts  of  the  Act(a): 
that  after  the  passing  of  the  Act,  in  April,  1840,  by  inden- 


(a)  By  sect.  1,  afler  reciting 
the  state  of  the  title,  and  that 
the  estate,  **from  its  desirableness 
in  point  of  situation,  &c.,  has 
lately  become  a  property  of  con- 
siderable yaluc,  and  the  same  is 
very  conveniently  and  eligibly 
situated  for  building  ground,  and 
is  capable  of  being  much  im- 
proved and  its  value  would  be 
greatly  increased  if  building  leases 
thereof  could  be  granted  by  some 
competent  person ;  but  by  reason 


of  the  title  of  the  estate  being  so 
circumstanced  as  aforesaid,  and 
the  said  will  not  containing  a 
power  to  grant  building  leases  of 
any  part  of  the  said  premises, 
such  leases  cannot  validly  be 
granted ;  and  it  is  expedient  and 
would  be  highly  beneficial  to  the 
said  James  White  and  Rosa  his 
wife,  for  and  on  behalf  of  them- 
selves and  their  said  three  infant 
children,  if  efiectual  powers  for 
granting  building  leases  of  the 
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ture,  the  plaintiff  and  Rosa  his  wife  demised  certain  premises 
called  *^  Orchardleigh,"  parcel  &c.,  to  one  J.  Kettle ; 
and  also  granted  certain  rights  of  wa;  over  the  land 
mentioned  in  the  declaration  to  J.  Kettle,  his  heirs  and 
assigns:  that  by  another  indenture,  made  in  1842,  the  plain- 
tiff and  Rosa  his  wife  demised  Horseshoe  Bay,  parcel  &c, 
to  one  J.  Jolliffe,  and  exclusive  right  of  using  the  said  road 
for  purposes  of  traffic  was  thereby  then  granted  to  JoIIiffe, 
bis  heirs  and  assigns ;  he  covenanting  to  keep  the  road  in 
repair:  that,  except  as  aforesaid,  the  road  was  not  appro- 
priated, as  in  the  plea  mentioned,  for  the  accommodation  of 
the  tenants  and  occupiers  of  the  said  estate:  that  the  de- 
fendant was  not  the  tenant  or  owner  of  the  lands  or  any 
part  of  them,  to  the  owners  or  occupiers  of  which  any  such 
rights  of  way  had  been  granted,  and  did  not  commit  the 
trespass  by  the  licence  of  Kettle,  Jolliffe  or  the  plaintiff. 


1859. 


White 

V. 

Leeson. 


said  premises  were  authorized  and 
giTcn:**  It  was  enacted,  that  it 
should  be  lawful  for  James  White 
and  Rosa  his  wife,  durin;:^  their 
joint  lives,  &c.,  to  lease  to  any 
person  all  or  anj  of  the  premises 
for  anj  term  not  exceeding  ninety- 
nine  years,  &c. ;  find  "  with  or 
without  liberty  for  the  lessees  to 
lay  out  and  appropriate  any  part 
of  the  lands  and  hereditaments  to 
be  comprised  in  any  such  lease  or 
contract,  as  and  for  a  yard  or 
yards,  garden  or  gardens,  or  other 
conyeniences  to  be  attached  to  or 
used  with  the  messuages  or  build- 
ings, or  any  of  them,  which  may 
be  built  or  in  progress  on  the  said 
lands  or  hereditaments  ;  and  also, 
as  and  fcr  a  way  or  ways,  avenue 
or  avenues,  passage  or  passages, 
or  in  any  other  manner  or  for  any 
other  purposes,  for  the  use  and 
convenience  of  the  lessee  or  les- 


sees, or  other  tenants  or  occupiers 
of  the  premises;  and  with  or 
without  liberty  to  lay  out  and 
appropriate  any  part  of  the  said 
lands,  &c.,  as  and  for  public 
streets,  squares,  roads,  paths  and 
passages,  and  to  make  drains,"  &c. 
Section  8.  It  shall  be  lawful 
for  the  person  or  persons,  for  the 
time  being  empowered  by  this 
Act  to  grant  leases  as  aforesaid, 
to  lay  out  and  appropriate,  or  to 
concur  in  laying  out  and  appro- 
priating, any  part  of  the  said  land 
and  hereditaments  hereinbefore 
authorized  to  be  leased,  as  and 
for  a  way  or  ways,  street  or 
streets,  avenue  or  avenues,  square 
or  squares,  passage  or  passages, 
sewer  or  sewers,  or  other  con- 
veniences for  the  general  im- 
provement  of  the  estate  and  the 
accommodation  of  the  tenants  and 
occupiers  thereof. 


56 


EXCHEQUER  REPORTS. 

Rejoinder. — That  before  the  making  of  the  indenture  io 
the  replication  mentioned,  and  when  the  road  was  first  laid 
out,  neither  the  said  way,  nor  the  right  to  use  the  same,  was 
granted  by  any  deed  or  instrument  under  seal  to  any  person 
or  persons  whatsoever,  but  the  said  way  was  then  so  laid 
out  and  made  by  the  plaintiff  and  his  wife,  in  exercise  of 
the  powers  conferred  on  them  by  the  said  Act.  And  they 
then  duly  laid  out  and  appropriated  the  same  for  the  general 
improvement  of  the  estate  and  the  accommodation  of  the 
tenants  and  occupiers  thereof,  and  to  the  intent  and  purpose 
that  the  said  tenants  and  occupiers  might  enjoy  such  appro- 
priation and  accommodation,  and  that  the  defendant  as  one 
of  such  tenants  and  occupiers,  and  the  said  other  tenants 
and  occupiers  thereupon  and  thence  hitherto  have  (without 
any  grant  thereof  by  deed)  always  used  and  enjoyed  the 
same. 

Demurrer  and  joinder  therein. 

M.  Smith  (with  whom  was  J.  P.  Norman)  argued  in  sup- 
port of  the  demurrer  (a). — The  plea  does  not  shew  any  right 
to  the  way  by  grant  or  otherwise.  A  public  way  may  be 
created  by  dedication;  but  a  private  way  is  an  easement 
which  cannot  effectually  be  granted  except  by  deed :  Wood 
V.  Ledhitter  (i);  Gale  on  E^asements,  p.  45,  2nd  ed.  The 
alleged  appropriation  could  have  had  no  effect  except  as  a 
mere  revocable  license.  It  is  suggested  that  the  Act  enables 
the  plaintiff  and  his  wife  to  create  without  deed  such  a  right 
as  is  claimed  by  the  defendant.  But  the  only  object  of  the 
'  Act  is  to  put  the  tenants  fur  life  in  a  position  to  deal  with 
the  property,  notwithstanding  the  limited  nature  of  their 
interests,  and  for  that  purpose  it  empowers  them  to  do  that 
which  might  otherwise  be  waste.     [Bramweil,  B. — The  de- 

(a)  Nov.  15.     Before  PoUock^      and  ChanneU,  B. 
C.  B.,  BramurcU,  B.,  Watson,  B ,  (b)  13  M.  &  W.  838. 
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fendant  must  contend  that  the  tenants  for  life  could  not 
grant  a  right  of  way  to  one,  without  giving  a  right  of  way 
to  all  the  tenants.]  The  Act  enables  the  tenants  for  life  to 
grant  leases ;  but  could  it  be  contended  that  they  can  there- 
fore grant  leases  by  parol  ?  In  Ward  v,  Scott  {a\  where 
a  statute  pointed  out  a  particular  manner  in  which  a  canal 
company  should  sell  and  convey  lands,  and  enacted  that  every 
such  conveyance  should  be  valid  and  efiPectual  to  all  intents 
and  purposes,  it  was  held  that  this  did  not  cure  any  defect 
in  the  title  of  the  lands  so  sold  and  conveyed  by  the  com- 
pany. In  Hornby  v.  Houlditch  {b\  Lord  Hardwiche  said 
that  **  Private  Acts  of  Parliament  introduced  for  the  settle- 
ment of  particular  estates  ought  to  be  considered  only  as 
common  conveyances,  and  directed  by  the  same  rules  of 
law''(c).  It  is  a  rule  that  no  stranger  to  a  deed  can  take 
advantage  of  it.  [Bramwell,  6. — The  statute  either  enabled 
the  plaintiff  to  grant  the  rights  of  way  as  he  has  done,  or  it 
did  not:  if  it  did,  the  plaintiff  is  right;  if  it  did  not,  the 
defendant  has  acquired  no  title.] 

C  £.  PoHockf  for  the  defendant — The  defendant  claims 
a  right  of  way,  dedicated  to  the  tenants  and  occupiers  of 
the  estate,  under  the  8th  section  of  the  Act.  The  pleadings 
shew  that  the  way  was  made ;  that  it  afforded  a  convenient 
access  to  the  sea-shore,  and  that  it  was  used  by  the  tenants 
and  occupiers  of  the  estate.  [  Watson^  B. — Assuming  this 
to  be  similar  to  a  highway,  that  is  not  a  dedication  but  only 
evidence  of  a  dedication.]  It  is  said  to  have  been  appro- 
priated. The  intention  of  the  Act  was  to  give  to  the 
tenants  for  life   full   and  free  power  for  the  general  im- 

(a)  3  Camp.  284.  F,  BarringtorCs  Case,  8  Rep.  138, 

(6)  1  T.  R.  93,  note.  and  note  to  Samon's  Case,  5  Rep. 

(c)  Citing  Lucy  t.   Levington,  78  ;  The  Earl  of  Shrewsbury  v. 

1  Ventris,  176.     See  further  Sir  Scott,  6  C.  B.,  N.  S.  1.  157.  218. 
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1859.        provement  of  the  estate  which  they  would  not  otherwise 
White       ^^^  possessed.     The  8th  section  enabled  them  to  dedicate 
LinoK.      ^^^  ^^Jf  ^  »  qtiati  public  way,  viz.,  to  dedicate  it  for  the 
benefit  of  a  particular  class  of  persons,  which,  but  for  the 
statute,  could  not  have  been  done :  Pook  v.  Huskinson  (a) ; 
though,  perhaps  it  might  have  been  dedicated  for  a  limited 
purpose :  Marquis  of  Stafford  v.  Coyney  (A).     There  was, 
therefore,  good  reason  for  giving  the  power  conferred  by 
the  8th  section.     [BramweU,  B. — If  the  tenants  for  life  can 
grant  a  right  of  way  which  is  less  than  a  public  right  of  way, 
can  it  be  contended  that  they  may  not  limit  it  as  they 
please.]     In  Owen  v.  Saunders,  (c)  Lord  Iftnchelsea,  Gustos 
Rotulorum  of  the  county  of  Kent,  came  into  Court,  and 
without  deed  or  writing  nominated  the  plaintiff  Owen  to  be 
clerk  of  the  peace  for  that  county,  quamdiu  se  bene  gesserit* 
He  was  admitted,  and  executed  the  office.     After  Lord 
Winchebeas  death,  Lord  Sidney  was  made  Custos  Rotu- 
lorum, and,  by  deed,  nominated  the  defendant  Saunders. 
Powetty  J.,  held  that  the  common  law  required  a  nomina- 
tion by  deed  (d)  and  that,  notwithstanding  the  statutes 
37  Hen.  8,  c.  1,  and  1  W.  &  M.  c.  21,  s.  5,  the  common  law 
should  be  followed.     But  the  majority  of  the  Court  thought 
that  as  the  1  W.  &  M.  c  21,  s.  5,  empowered  the  Custos 
Rotulorum  to  nominate  and  appoint,  the  parol  appointment 
of  the  plaintiff  was  good,  and  their  judgment  upon  that 
point  was  upheld  on  error  in  the   Queen's   Bench,  and 
afterwards  in  the  House  of  Lords. 

M.   Smithy  in  reply. — In  Owen  v.   Saunders  the  ques- 
tion arose  on  public  acts  of  parliament,   but  this  Act  is 

(a)  1 1  M.  &  W.  827.  (c)  1  Ld.  Raym.  158. 

lb)  7  B.  &  C.  257  ;  and  see  (d)  Referring  to  the  Year  Book, 

Eboood  V.  Btdlocky  6  Q.  B.  383.  21  Hen.  7,  c.  37. 
411. 
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merely  in  the  nature  of  a  conyeyance  obtained  at  the  in- 
stance of  the  tenants  for  life,  to  which  no  person,  except 
the  tenants  for  life  and  those  in  remainder,  is  party  or 
privy.  [Channelly  6.,  the  words  *^for  the  general  improve- 
ment of  the  estate**  are  put  to  limit  the  power.] 

Cur.  adv.  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Watson,  B. — We  are  of  opinion  the  plaintiff  is  entitled 
to  judgment.  In  right  of  his  wife,  tenant  for  life,  he  is  pos- 
sessed of  the  land  in  question.  A  private  act  of  parlia- 
ment enabled  them  to  grant  building  leases,  and  contained 
a  clause,  as  usual,  that  they  might  lay  out  and  appropriate, 
or  concur  in  laying  out  and  appropriating  any  part  of  the 
land  authorized  to  be  leased  as  and  for  a  way  or  ways, 
street  or  streets,  avenue  or  avenues,  square  or  squares, 
passage  or  passages,  sewer  or  sewers,  or  other  conveniences, 
for  the  general  improvement  of  the  estate,  and  the  accom- 
modation of  the  tenants  and  occupiers  thereof.  Land  has 
been  appropriated  for  a  way,  and  a  way  has  been  laid  out, 
which  on  the  pleadings  must  be  taken  to  be  not  a  public 
way,  and  not  a  way  over  which  at  the  time  of  its  creation  a 
right  of  way  was  granted  to  any  one  by  any  instrument 
under  seal,  but,  as  alleged  in  the  rejoinder,  a  way  laid 
out  and  made  in  exercise  of  the  powers  of  the  Act,  and 
laid  out  and  appropriated  for  the  general  improvement  of 
the  estate,  and  to  the  intent  that  the  tenants  might  enjoy  it, 
whatever  that  may  mean.  Two  private  rights  of  way  have 
since  been  granted  to  tenants  on  this  road.  This  being 
so,  the  defendant  being  a  tenant  of  the  estate  under  a  lease 
in  pursuance  of  the  powers  of  the  Act,  contends  that,  thoufi;h 
the  way  is  not  public,  he  is  nevertheless  entitled,  under  the 
provisions  of  the  statute,  to  use  it   Whether  he  is  so  entitled 
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was  the  question  in  the  case.     It  must  be   answered   in 
favour  of  the  plaintiff. 

The  defendant's  contention  is  based  on  the  words  **  for 
the  general  improvement  of  the  estate,"  and  it  is  supposed 
that  under  this  expression  every  road  laid  out  must  be  a 
public  road,  or,  at  all  events,  a  road  for  all  the  tenants  of 
4he  estate.  For  this  we  think  there  is  no  foundation.  The 
general  improvement  of  the  estate  may  be  promoted  by 
private  roads.  The  statute  must  have  intended  that  there 
might  be  private  rights  of  way  granted.  Even  if  not,  the 
defendant  would  have  no  right,  though  the  reversioner  might 
avoid  the  act,  as  not  within  the  power.  But  it  is  clear  that 
land  may  be  appropriated  for  the  purpose,  and  one  or  more 
private  ways  afterwards  granted  over  it  The  alignment 
for  the  defendant  would  go  to  shew  that  if  a  square  of  lai^ 
houses  was  set  out  with  an  inclosure,  all  the  tenants  of  the 
estate  must  have  a  right  to  walk  in  it,  though  they  lived  in 
cottages  at  a  distance.  It  would  also  go  to  shew  that  no 
sewer  could  be  made  unless  it  drained  all  the  houses.  The 
plaintiff  is  entitled  to  judgment. 

Judgment  for  the  plaintiff. 
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D 


Barker  v.  Allan,  Buruoyne,  Price  and  Hill.  -Dw.  7. 


ECLARATION.— That,  before  and  at   the  time  of  The  plaintiff 
the  making  of  the  agreement  hereinafter  mentioned,  the  ging  director  of 
plaintiff  was  the  managing  director  for  reward  of  certain  c[,mpMier°* 
Companies,  to  wit,  the  Hull  and  London  Fire  Insurance  of"  itMra^n 
Company  and  the  Hull  and  London  Life  Insurance  Com-  S?"*^®"-  , 

*      "^  The  board  of 

pany,  and  the  defendants  were  directors  of  such  Compa-  directors  of  the 

'         Companies 

nies :  that  differences  had  arisen :  that  the  plaintiff  had  consisted  of 

seven  persoos, 
four  of  whom 
were  the  defendants.  At  a  meeting  of  the  board  at  which  all  the  defendants,  except  J.  were  present, 
it  was  resolved  that  B.  should  be  informed  that  the  directors  were  willing  /)frMMia/?|f  to  relieve  him 
of  hii  shares,  and  to  guarantee  him  from  any  call  thereon,  &c.;  but  appealed  to  him  whether  the 
portion  of  his  salary  which  might  be  dae  to  him  should  be  claimed.  By  letter,  dated  the  26th 
of  August,  B.  refused  to  accept  this  offer.  A  meeting  of  the  directors  of  the  two  Companies 
was  held  on  the  28th,  at  which  the  following  resolution  was  passed: — ''The  Board  resolve 
that,  while  the^  disclaim  any  intention  of  acting  in  the  sliffhtest  degree  uncourteously  to  Blr.  B., 
they  cannot  fail  to  perceive  that  he  has  placid  himself  in  a  peculiar  position,  &c.,  the  board, 
however,  being  desirous  to  come  to  an  amicable  termination  of  the  misunderstanding,  are  willing 
to  accept  Mr.  B.*s  resignation,  and  pay  him  the  proportion  of  salary,  &c  ;  and  at  the  same 
time  tA«  membera  of  the  board  wiU  joiniljf  relieve  him  of  his  ehares  and  auarantee  him  against  aft 
calls  thereon.  The  directors  being  desirous  that  this  matter  should  be  definitely  settled,  request 
Mr.  B.  will  reply  to  the  offer  by  next  board  day,  the  4th  of  September.**  B.  answered  this 
letter  on  the  2nd  of  September  in  these  terms : — "I  accept  your  offer.  It  may  be  arranged  as 
speedily  as  you  can  wun,  and  in  fact  I  accept  Uie  oflfer  as  one  to  be  at  once  carried  out.  And  on 
receiving  the  guarantee  as  to  the  shares,  in  which  I  presume  your  chairman  Mr.  C.  concurs,  and 
advice  that  the  sum  fixed  is  paid  to  my  account,  my  resignation  shall  be  at  once  forwarded.**  On 
the  4  th  of  September,  at  a  meeting  of  the  directors  of  the  two  Companies,  at  which  all  the 
defendants  except  J.  were  present,  B.*s  letter  of  the  2nd  of  September  was  read,  and  a 
resolution  passed,  that  "The  Board  having  heard  Mr.  B.*s  letter  accepted  his  resignation,  and 
requested  tne  secretary  to  get  the  guarantee  prepared  by  the  solicitors,  and  to  take  other  steps 
to  carry  out  the  negociation.**  This  resolution  was  communicated  to  B.  by  a  letter  from  tbe 
secretary.  At  an  extraordinary  board  meeting  of  the  Companies,  held  on  the  23rd  of  October, 
at  which  the  defendants  were  present,  it  was  resolved: — **  In  conseauence  of  the  proceedings  of 
the  previous  ordinary  boards  in  dealing  with  the  resignation  of  Mr.  B.  being  considered  as 
irregular,  it  was  resolved  that  Mr.  B.*s  resignation  be  accepted,  and  that  the  terms  of 
arrangement  with  him  be  referred  to  the  solicitors  of  the  Company.'*  Much  correspondence 
took  place  with  respect  to  the  guarantee  to  be  executed ;  but  the  defendants  never  carried  out 
the  terms  offered  to  the  plaintiff.  The  shares  were  never  transferred ;  and  B.  never  tendered 
to  the  defendants  any  written  guarantee  to  be  executed  by  them.  But  in  a  subsequent  prospectus 
B.*s  name  was  omitted  from  the  list  of  directors. 

Held: — First,  that  assuming  the  resolution  of  the  28th  of  August,  and  the  answer  to  it,  did 
not  constitute  a  definitive  agreement;  yet,  the  letter  of  the  4th  of  September,  and  the  subsequent 
resolutions  and  letters  shewed  that  the  terms  of  the  answer  were  adopted  and  acted  upon. 

Secondly. — That  the  giving  of  the  guarantee  was  an  act  to  be  done  under  the  agreement ; 
and  that,  therefore,  the  agreement  was  complete,  though  the  terms  of  the  guarantee  were  not 
settled  and  reduced  to  writing. 

Thirdly. — That  an  action  was  maintainable  for  a  breach  of  the  agreement  against  the  four 
defendants  who  had  assented  to  it,  though  it  was  not  shewn  by  the  plaintiff  that  the  remaining 
members  of  tbe  board  were  bound. 
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IS59.       contracted  and  subscribed  for  500  shares  in  the  Companies, 
and  was  liable  to  be  deemed  and  treated  as  a  shareholder 
in  respect  of  his  shares :  that  the  plaintiff  was  desirous  of 
being  reliered  of  his  liability  in  respect  of  the  shares,  of 
which   the  defendants  had  notice:  that  thereapoQ  it  was 
^reed  that  plaintiff  should  resign  his  office  of  managing 
director,  should  be  paid  a  proportion  of  his  salary,  to  wit 
150L,  and  that  the  defendants  should  relieve  the  plaintiff 
of  bis  shares  and  guarantee  him  against  all  calk. — Aver- 
ment of  performance  of  conditions  precedent. — Tet  the 
defendants  did  not  nor  would  relieve  the  plaintiff  of  his 
shares,  and  did  not  nor  would  goarantee  the  plaintiff  i^ainst 
all  calls,  but  neglected  so  to  do,  whereby  the  plaintiff  has 
been  obl^ed  to  pay  a  laige  sum  of  money  in  respect  of  a 
certain  call  on  the  shares  &c.,  and  hath  lost  his  office  of 
managing  directcM*  and  the  reward  he  would  have  received 
&c 

Plea  by  the  defendants  Allan,  Burgoyne  and  Price  (inter 
alia). — ^That  it  was  not  agreed  as  alleged.  The  defendant 
Hill  allowed  judgment  to  go  against  him  by  de&ulL 

At  the  trial,  before  Martin,  B.,  at  the  sittings  in  London 
in  Michaelmas  Term,  1858,  a  verdict  was  found  for  thQ 
plaintiff,  subject  to  a  special  case  to  be  stated  by  an  arbi- 
trator, the  material  parts  of  which  were  stated  by  the 
learned  Judge  who  delivered  the  judgment  of  the  Court, 
as  follows : — 

The  plaintiff  had  been  manager  of  the  Hull  and  London 
Life  and  the  Hull  and  London  Fire  Insurance  Companies, 
and  had  a  number  of  shares  on  which  calls  were  payable* 
The  phuntiff  had  been  compelled  to  pay  these  calls,  and 
he  sought  to  reimburse  himself  in  this  action  against  the 
defendants  for  not  giving  a  guarantee  according  to  contract. 
The  board  of  directors  of  this  Company  was  composed  of 
seven  members,  of  which  the  defendants  were  four.  By 
the  deed  of  settlement  three  were  a  quorum. 
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The  material  documents  and  letters  upon  which  the 
question  in  the  case  arises  are  as  follows: —  « 

A  meeting  of  the  directors  of  the  two  Companies  was  »• 

held  on  the  14th  of  August,  1856,  at  which  all  the  defend- 
ants except  Burgoyne  were  present,  when  the  following 
resolution  was  passed  and  sent  to  the  plaintiff — *'The  di« 
rectors  having  duly  considered  Mr.  Barker's  letter  asking  for 
a  settlement,  and  likewise  to  be  relieved  of  his  shares  in  the 
Company :  Resolved — That  Mr.  Barker  be  informed  that 
the  directors  are  willing  personally  to  relieve  him  of  his  shares, 
and  to  guarantee  him  from  any  call  thereon,  on  receiving 
a  transfer  of  his  shares ;  but  the  directors,  in  Mr.  Barker*s 
own  language,  applied  to  him  as  a  gentleman  and  a  man 
of  honour  (considering  that  his  duties  at  Hull  have  been 
entirely  fruitless  to  the  Company)  whether  the  portion  of 
his  salary  which  may  be  due  to  him  should  be  claimed. 

"  (Signed)    Thomas  Allan,  Chairman." 

An  answer  was  sent  to  this  letter  not  accepting  the  offer. 

A  meeting  of  the  directors  of  the  two  Companies  was 
held  on  the  28th  of  August,  1856,  at  which  the  defendants 
were  present,  when  the  following  resolution  was  passed 
and  sent  to  the  plaintiff: — **  This  board,  having  heard  read 
Mr.  Barkers  letter  of  the  26th  instant:  Resolve  —  That 
while  they  disclaim  all  intention  of  acting  in  the  slightest 
degree  uncourteously  to  Mr.  Barker,  they  cannot  fail  to 
perceive  that  he  has  placed'  himself  in  a  peculiar  position 
by  continuing  the  managing  director  at  Hull,  when  he 
described  the  establishment  of  a  board  as  having  been  a 
failure  and  a  nullity.  They  are  not  aware  of  the  existence 
of  a  guarantee  given  to  him  by  the  solicitors  of  the  Com- 
panies, and  therefore  they  had  no  intention  of  disputing 
the  same.  Mr.  Turner,  one  of  the  solicitors  of  the  Com- 
panies, disclaims  all  knowledge  of  a  guarantee ;  and,  if  such 
do  exist,  it  was  the  duty  of  Mr.  Barker,  when  in  a  former 
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1859.        letter  be  referred  to  the  deed  of  settlement  as  the  basis  of 
his  claim^   to  have  sent  at  the  same  time  a  copy  of  the 
guarantee  he  alhides  to,  together  with  a  statement  of  the 
precise   amount   which   he   intended   to   claim   under   it. 
While  upon  this  subject,  the  directors  have  only  .to  repeat 
that  any  communings,  or  agreement  previous  to  the  date 
of  the  de€^d  of  settlement,  regarding  the  emoluments  of  any 
director,  are  overruled  by  the  terms  of  the  deed  itself, 
which  alone  settles  the  terms  of  the  engagement;  and  if 
the  agreement  alluded  to  be  dated  posterior  to  the  said 
deed  of  settlement,  the  directors  in  that  case  cannot  at  all 
recognise  it,  it  being  ultra  vires  either  of  Mr.  Barker  or 
Mr.  Preston  to  make  such  agreement  to  the  effect  of  bind- 
ing the  board,  or  the  shareholders,  in  a  manner  not  sanc- 
tioned by  the  deed  of  settlement     The  board,  however, 
being  most  desirous  to  come  to  an  amicable  termination  of 
the  misunderstanding  which  appears  to  prevail,  are  willing 
to  accept  Mr.  Barker's  resignation  and  to  pay  him  the 
proportion  of  salary  due  and  applicable  to  the  time  of  his 
services,  or  say,  in  round  numbers,  150il,  and  at  the  same 
time  the  members  of  Hie  board  wiU  jointly  relieve  1dm  of  his 
shares  and  guarantee  him  against  all  calls  thereon.     The 
directors,  being  desirous  that  this  matter  should  be  defi- 
nitely settled,  request  Mr.  Barker  will  reply  to  the  oflFer  by 
next  board  day,  tlie  4th  of  September:  unless  the  terms  of 
arrangement  now  proposed  are  accepted  by  that  date  the 
directors  are  to  be  no  longer  bound  by  them. 

"  (Signed)  Thomas  Allan,  Chairman." 
The  plaintiff  answered  this  letter  by  the  next  board  day, 
and  as  to  the  offer  he  writes  (September  2nd,  1856):  *<I 
do  not  wish  to  make  any  further  difficulty,  but  to  come  to 
an  amicable  arrangement.  1  accept  your  offer,  though  I 
should  be  insincere  were  I  to  say  I  think  it  liberal,  or 
indeed  a  fair  compensation.  It  may  be  arranged  as  speedily 


MICRABLltfAS  VACATION,    23   VICT.  65 

as  you  can  wish,  and,  in  fact,  I  accept  the  offer  as  one  to  1859. 
be  at  once  carried  out,  and  on  receiving  the  guarantee  as 
to  the  shares,  in  which  I  presume  your  chairman,  Mr. 
Cridland,  concurs,  and  advice  that  the  sum  fixed  is' paid 
in  to  my  account  at  Sir  J.  W.  Lubbock's,  Mansion  House 
Street,  my  resignation  shall  be  at  once  forwarded." 

On  the  4th  of  September,  1856,  a  meeting  of  the  directors 
of  both  Companies  was  held,  at  which  all  the  defendants 
except  Burgoyne  were  present,  when  the  plaintiff's  letter 
of  the  2nd  of  September  was  read  and  a  resolution  passed 
thereon,  as  stated  in  the  following  letter  of  the  secretary, 
by  whom  the  same  was  forwarded  to  the  plaintiff. 

I/*  Hull  and  London  Fire  and  Life  Insurance  Office. 

"69,  King  William  Street,  London. 
«  Dear  Sir,  «  Sept  5,  1856. 

^I  beg  leave  to  forward  you  an  extract  from  the 
board  minutes  of  yesterday : — '  The  board,  having  heard 
Mr.  Barker^s  letter  read,  accept  his  resignation^  and  request 
the  secretary  to  get  the  guarantee  prepared  by  the  solicitors, 
and  to  take  other  steps  to  carry  out  the  negotiation.' 

"  I  am.  Sir,  Yours  truly, 

"  R.  M.  Buncombe,  Secretary." 

**  Dear  Sir,  "3  Oct.  1856.      - 

'*  I  am  requested  to  inform  you  that  at  a  board  meet- 
ing of  yesterday  the  consideration  of  your  agreement  was 
adjourned  until  to-morrow. 

"  I  am,  Dear  Sir, 

"  Yours  truly, 
•*  H.  R.  B.  Barker,  Esq.  "  R.  Buncombe,  Secretary." 

«  Hull." 
At  an  extraordinary  board  meeting  of  the  Companies 
held  on  the  23rd  of  October,  1856,  at  which  the  defendants 
were  present,  the  following  resolution  was  passed: — 

VOL.  v.— N.  S.  F  EXCH. 


66 


^In  consequence  of  the  proceedings  of  the  previous 
ordinary  boards  in  dealing  with  the  resignation  of  Mr- 
Barker  and  Mr.  Buncombe,  as  also  the  solicitorB  of  the 
Companj,  being  considered  under  the  deed  as  irregular : 
At  thb  extraordinary  board,  duly  called  as  per  circular  of 
the  16th  instant;  1st.  It  was  resolved  that  Mr.  Barker*8 
resignation  be  accepted,  and  that  the  terms  of  anangeroent 
with  him  be  referred  to  the  solicitors  of  the  Company." 

The  defendants  ncTer  carried  out  the  terms  ofiered  to  the 
plaintiff  by  the  resolution  of  the  28th  of  August,  oor  did 
they  ever  tender  to  him  a  transfer  of  his  diares,  or  infiMrm 
him  unto  whose  names  they  required  the  shares  to  be  trans- 
ferred. The  plaintiff  has  not  tendered  to  the  defendants 
any  guarantee  for  their  execution,  nor  tendered  his  resgna- 
tion,  otherwise  than  as  aforesaid;  but  in  a  prospectus  pre- 
pan^d  by  the  defendants  subsequently  to  July,  1856,  but 
not  publidied,  his  name  is  omitted  as  a  director. 

In  ApiiL  lS5T,anoiderwasinadeby  the  Court  of  Chan- 
ceiT  for  windir^  up  the  Company,  under  the  Joint  Stock 
Companies  Wim&ig-iip  Acts,  1S4S  and  1849,  and  on  the 
ITth  of  Mardk  185$,  die  plaintiff  was  compelled  to  pay  the 
sum  of  i5iU  in  respect  of  cslk  on  lus  shares  made  by  the 
official  manager. 

The  C4Q«ut  to  kaT^  pL>w>Mr  to  drsw  inferences  of  fret. 

The  qoesdon  lor  the  opiiUiMi  104*^1116  Cooat  is^  ahuher  the 
plaintiff  is  entitled  lo  hmoi^m-  in  this  action,  aftd  if  so,  Ibr 
vkat  amonni.  Tbe  v^tdict  h>  scamd  &«■  j«ch  snm  as  the 
C'Con  si^  diTKt. 


iWimwv^,  inr  tW  3eMiijHo;  BrnK^rmv. — Tbne  was 
,A)  U  MMiWsfhnw  r«m.  X<i«»<ai^<c  »41^  l>flfta»  JWwjj. C  R 
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no  binding  contract  between  the  parties.  Rrst,  the  terms 
of  the  proposed  agreement  were  never  settled,  inasmuch 
as  the  stipulations  of  the  guarantee  remained  to  be  dis- 
cussed. Secondly,  the  acceptance  by  the  plaintiff  of  the 
defendants'  proposal,  was  not  simply  in  the  terms  of  the 
proposal,  but  a  new  term  was  added.  The  acceptance  was 
not  unconditional,  for  the  plaintiff  said,  **  I  presume  your 
chairman,  Mr.  Cridland,  concurs."  [Pollock,  C.  B. — Could 
not  the  defendants  have  said,  we  are  not  in  a  position  to 
offer  you  Mr.  Cridland's  guarantee,  therefore  the  negotia- 
tion is  at  an  end  ?  If  so,  the  defendants  were  justified  in 
saying  that  there  was  no  contract.]  In  Smith  on  Contracts, 
by  Malcolm,  p.  80,  it  is  said,  '^The  parties  to  the  contract 
mu8t*mutually  assent  to  the  same  things."  "  The  assent  to 
the  contract  must  be  to  the  precise  terms  offered.  Where 
one  party  proposes  a  certain  bargain,  and  the  other  agrees, 
subject  to  some  modification  or  condition,  there  is  no  mutu- 
ality of  contract  until  there  has  been  an  assent  to  it  as 
modified ;  otherwise  it  would  not  be  obligatory  on  both 
parties,  and  would  be  therefore  void."  Routledge  v.  Grant  (a) 
is  referred  to.  The  cases  of  Jordan  v.  Norton  (i),  Cheveley 
V.  Fuller  (c)  and  Hutchison  v.  BowAer  (rf)  shew  that  if  by 
the  acceptance  any  new  term  is  added,  however  minute  the 
variation  may  be  from  the  terms  of  the  original  offer,  it  will 
not  make  a  good  contract.  [Pollock,  C.  B. — Conceding 
that  the  Board  might  have  answered,  ^*  We  have  received 
your  note  purporting  to  be  an  acceptance  of  our  offer,  but 
we  are  not  in  a  position  to  offer  Mr.  Cridland's  guarantee," 
they  did  not  say  so.  They  say,  "  we  accept  your  resigna- 
tion." Channell,  B. — They  seem  to  have  agreed  to  the 
additional  term  engrafted  by  the  plaintiff  on  the  original 

(a)  4  Bing.  653.  (c)  13  C.  B.  122. 

lb)  4  M.  &  W.  155.  (£0  5  M.  &  W.  535. 

F  2 
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1859.  proposal.]  In  Duhe  y.  Andrews  {a\  the  defendant  having 
applied  in  writing  for  railway  shares,  the  allotment  was 
notified  to  him  by  a  letter  headed  **  not  transferable.'*  The 
(3ourt  held  that  the  words  mnst  have  some  meaning,  and 
that,  therefore,  there  was  no  contract.  That  decision  was 
approved  of  in  the  Court  of  Exchequer  Chamber  in  CAa- 
plin  V.  Clarke  (i).  The  words  "  to  be  at  once  carried 
out"  make  the  acceptance  vary  from  the  original  proposal. 
The  defendants'  offer  would  have  been  satisfied,  if  carried 
out  in  a  reasonable  time.  Duncan  v.  Topham  (c)  turned 
on  the  difference  between  a  contract  to  be  performed  *'  di- 
rectly," and  one  to  be  performed  in  a  reasonable  time. 
[^ChannelU  B. — The  question  really  is,  whether  the  new 
term  in  the  plaintiff's  letter  of  the  2nd  of  September  was 
afterwards  assented  to  by  the  defendants  ?  We  are  all  agreed 
that  there  was  no  binding  contract  at  that  time.]  Thirdly  : 
the  terms  of  the  guarantee  remained  to  be  settled  and  put 
in  writing.  That  shews  that  the  contract  was  not  complete. 
In  Ridgway  v.  Wharton  (d)  it  was  held  that  the  act  of  send- 
ing a  paper  containing  the  terms  of  an  agreement  to  a  soli- 
citor, to  have  the  matter  reduced  into  form,  affords  generally 
cogent  evidence  that  the  parties  do  not  intend  to  bind 
themselves  till  the  matter  is  reduced  into  form.  [Bram- 
toell,  B. — I  was  counsel  in  that  case  from  the  commence- 
ment, and  I  doubt  if  it  can  properly  be  cited  as  an  authority 
for  that  position.  It  shews  merely  that  all  the  circum- 
stances must  be  considered  in  order  to  determine  whether 
what  has  taken  place  is  an  agreement,  or  a  mere  proposal 
for  an  agreement.]  In  Boyd  v.  Hind  (e)  Pollock^  C.  B. 
said,  *^\i  may  perhaps  be  taken  as]  a  general  principle,  that 

(a)  2  Exch.  290.  (d)  6  H.  L.  2dS. 

(ft)  4  Exch.  403.  (e)  25  L.  J.,  N.  S.  Exch.  246. 

(c)  8  C.  B.  225. 
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1859.       board  as  a  board,  but  did  not  and  could  not  bind  them.  The 
^^^^      contract  was  one  relating  to  the  business  of  the  Company. 
<'-  In  any  case  they  never  intended  to  be  bound,  unless  all  the 

Other  directors  were  also  bound. 

Joseph  Brotcut  in  reply. — As  to  the  first  point  made  by 
Mr.  Baymond,  it  appears  by  the  resolution  of  Ae  7th  of 
August,  1856,  that  the  defendants  knew  that  the  Company 
had  not  power  to  relieve  the  plaintiff  of  his  shares,  and  that 
they  meant  to  bind  themselves  as  individuals.  Secondly. — 
It  is  said  that,  assuming  that  the  defendants  intended  to 
bind  themselves  individually,  they  did  not  mean  to  do  so 
unless  all  the  seven  members  of  the  board  were  bound. 
But  there  is  nothing  to  shew  that  the  other  three  directors, 
Cridland,  Gregg  and  Buncombe,  were  not  bound.  The 
case  does  not  state  that  they  were  not  present  at  the  meetings 
or  that  they  did  not  concur.  Assuming  that  the  contract 
was  meant  to  be  a  contract  with  and  by  the  seven  directors, 
the  defendants  having  represented  that  the  directors,  that  is 
to  say  the  seven,  were  willing  to  guarantee,  are  estopped  from 
saying  that  some  of  their  number  did  not  assent  to  the  bai^gain, 
because  by  such  representation  they  induced  the  plaintiff  to 
alter  his  position :  Pichard  v.  Sears  (a),  Gregg  v.  WeUs  {b). 
The  expressions  in  the  resolution  of  the  28th  of  August, 
when  all  the  defendants  were  present,  "  The  members  of 
the  board  will  jointly  relieve  him  (the  plaintiff)  of  his  shares, 
and  guarantee  him  against  all  calls  thereon,"  may  be  read  as 
meaning  that  the  seven  directors  would  do  so.  But,  if  they 
did  not,  the  four  defendants  concur  in  representing  that 
the  whole  body  were  consenting  parties.  Either,  therefore, 
that  is  a  contract  by  the  seven,  or  such  a  representation  as 

(a)  6  A.  &  E.  469.  (J)  10  A.  &  E.  00. 
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letters  and  resolutions,  it  is  quite  clear  that  these  terms,  if 
varying  from  the  original  proposal,  were  adopted  and  acted 
-upon,  and  on  such  understanding  the  plaintiff  sent  hb  offer, 
and  the  resignation  was  accepted  by  the  defendants. 

Secondly. — It  was  contended  that  the  whole  matter  was 
in  a  course  of  negociation  to  the  last,  and  that  it  was  the 
intention  of  the  parties,  that  until  the  settlement  of  the 
terms  of  the  guarantee,  there  should  be  no  conclusive 
agreement.  We  do  not  assent  to  this  argument,  for  the 
agreement  was  previously  made  embracing  matters  to  be 
done  on  both  sides,  amongst  other  things,  on  the  part  of 
the  defendants,  to  give  a  guarantee.  The  giving  the  gua- 
rantee was  to  be  an  act  to  be  done  under  the  agreement  of 
which  the  breach  is  alleged,  and  not  part  of  the  agreement 
itself.  The  case  of  Rtdgumy  v.  Wharton  {a)  only  proves 
that  parties  may  come  to  an  incomplete  agreement,  which 
is  to  be  worked  out  by  a  written  agreement,  and  that  in 
that  particular  case  the  intention  of  the  parties  was  that 
there  should  be  no  agreement  imtil  the  written  document 
was  complete.  In  this  case  we  think  this  was  not  the  inten- 
tion of  the  parties. 

Thirdly. — It  was  contended  that,  inasmuch  as  it  was  not 
shewn  affirmatively  that  all  the  members  of  the  board  con- 
curred in  these  resolutions,  but  only  the  defendants  on  the 
record,  that  the  agreement  was  not  complete.  This  objec- 
tion arises  thus. — The  boards  of  management  of  these  Com- 
panies were  composed  of  seven  members.  Four  only  (the 
defendants)  were  present  when  these  resolutions  were  made. 
The  term  "board"  has  two  meanings.  The  "board"  con- 
sisting of  all  the  members,  or  a  "  board "  consbting  of  a 
quorum.     If  it  means  the  latter,  no  question  can  arise.     If 

(a)  6  H.  L.  238. 
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I860.  Hip&iNS  V.  The  Birminqham  and  Staffordshire  Gas 

"^^j^  Light  Company. 

The  6  G«o.  4,  X  HE  first  count  of  the  declaration  stated  that  after  the 

incorporated  making  of  an  act  of  parliament,  &c.  (8  &  9  Vict  c.  Ixvi.), 

S^^JP;^^^  intituled  "  An  Act  to  enlarge  the  powere  of  the  Birming- 

Sbe'to^^oif  ^*™  ®"^  Staffordshire  Gas  Light  Company,'*  and  before 

Birmingham  gnj  at  the  time  of  the  committing  of  the  grievance,  &c., 

Br  the  8  &  9  the  plaintiff  was  possessed  of  a  reserroir  or  place  for  water, 

Vict.  c.  Ixvi.,  ,  ^  ... 

t.i60.  it  is        that  is  to  say,  a  well,  and  of  certain  water  contained  therem, 

enACted  * 

<*  That  if  the  situate  in  the  parish  of  Westbromwich,  in  the  county  of 

thall^°aii7  Stafford,  within  the  limits  of  the  said  statute ;  and  the  de- 

iS^^^tobe^^  fendants  were  owners  of  certain  gasworks  in  the  parish  and 

conveyed  or  countv  aforesaid.     And  the  defendants  caused  and  suffered 

to  flow,  mto  "^ 

any  stream, 

reservoir,  aqueduct,  pond,  or  place  for  water,  within  the  limits  of  the  said  Act,  any  washing, 
substance,  or  thing  which  shall  be  produced  by  making  or  supplying  gas,**  they  shall  forfeit 
200/.  In  1854,  the  Company  erected  a  gas  tank  about  forty.five  ysirds  from  the  plaintiff's  well. 
The  site  was  selected  by  an  engineer  on  behalf  of  the  Company ;  and  the  tank  was  erected  on 
solid  sandstone  rock  and  with  proper  material  The  Company  knew  that  mines  in  the  neigh- 
bourhood had  been  worked,  but  tney  did  not  know  that  mines  had  been  worked  under  or  near 
to  any  part  of  their  land.  In  1838  there  were  working  under  half  the  Company's  land ;  and 
from  1848  to  1856  these  workings  were  brought  to  withm  about  sixty  yards  of  the  tank,  in  conse- 
quence of  which  the  floor  of  the  tank  crack^,  and  the  washings  in  it  flowed  out  and  percolated 
to  th«  plaintiff's  well,  thereby  rendering  the  water  in  it  unfit  for  domestic  purposes. 

MM,  that  the  Company  had  suffered  the  washings  to  flow  into  the  plaintiff's  well  within 
the  meaning  of  the  8  &  9  Vict  c.  Uvi.,  s.  160,  and  consequently  were  liable  to  the  peaalt|r 
of  200/. 

Also,  that  "  a  place  for  water  "  includes  a  well 
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to  be  conveyed  and  flow  into  the  said  well  a  certain  wash- 
ing or  thing  produced  in  making  and  supplying  gas  at  and 
from  the  said  gasworks  of  the  defendants,  whereby  the  water  v. 

BlBMIKOHAlf 

contained  in  the  said  well  became  and  was  fouled^  cor-     Qab  Light 

nipted,  and  rendered  useless  to  the  plaintiff:  By  reason 

whereof  and  by  force  of  the  statute  the  defendants  became 

liable  to  pay  to  the  plaintiff  the  sum  of  2002. — Second 

count:  That  before  and  at  the  time  of  the  committing  of 

the  grievance,  &&,  the  plaintiff  was  lawfully  possessed  of 

certain  land  in  the  parish  and  county  aforesaid,  and  of  a 

well  therein  and  of  water  in  the  said  well ;  and  by  reason 

thereof  of  right  had  and  enjoyed  the  benefit  and  advantage 

of  the  said  well  and  water  therein,  and  of  a  stream  and 

watercourse,  and  of  springs  of  water  which  had  been  used, 

and  of  right  ought,  to  run  and  flow  unto  and  into  the  said 

well  without  being  fouled  or  polluted,  to  supply  the  same 

with  water  for  domestic  and  other  necessary  purposes.  And 

the  defendants  wrongfully  fouled  and  polluted  the  water  in 

the  said  well,  and  the  said  stream  or  watercourse  and  springs 

of  water  which  flowed  unto  and  into  the  said  well ;  and 

thereby  rendered  it  impure  and  unfit  for  domestic  and  other 

necessary  purposes. 

Pleas  to  first  count. — First:  that  the  plaintiff  was  not 
possessed  of  the  reservoir  or  of  the  water  contained  therein. 
Secondly :  that  the  defendants  were  not  the  owners  of  the 
gasworks  as  alleged.  Thirdly :  not  guilty.  Fourthly :  that 
they  are  not  nor  did  they  become  liable  to  pay  the  said  sum 
of  200/.  Fifthly,  to  the  second  count :  that  the  plaintiff  was 
not  possessed  of  the  said  land,  well,  and  water.  Sixthly : 
that  the  plaintiff  did  not  of  right  have  and  enjoy  the  benefit 
and  advantage  of  the  said  well  and  water  therein,  and  of 
the  said  stream  and  watercourse,  and  of  the  said  springs  of 
water ;  nor  ought  the  same  of  right  to  have  run  and  flowed 
unto  and  into  the  said  well  without  being  fouled  or  polluted. 
Seventhly:  not  guilty. 
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» 

Issue  having  been  joined  on  these  pleas,  by  consent  of 
the  parties  and  order  of  a  Judge,  the  following  case  was 
V.  stated  for  the  opinion  of  this  Court : — 

6a8  Liobt  The  plaintiff  is  the  owner  in  fe6  of  two  houses  and  gardens 
in  Jervoise  Street,  in  the  parish  of  Westbromwich,  in  the 
county  of  Stafford,  and  in  the  year  1857  sank  a  well  in  one 
of  the  gardens,  for  the  supply  of  the  occupiers  of  his  houses, 

« 

and  the  same  had  constantly  supplied  them  with  pure  water 
from  the  time  of  its  being  sunk  until  the  pollution  of  the 
water  hereinafter  mentioned. 

The  defendants  are  a  gas  Company  incorporated  and 
acting  under  the  statutes  6  Geo.  4,  c.  Ixxix.,  and  8  &  9 
Vict.  c.  Ixvi. ;  and  at  the  time  of  the  alleged  grievances 
were  possessed  of  gas  works,  including  a  gas  tank,  near  the 
pliun tiff's  premises.  By  section  160  of  the  8  &  9  Vict 
c  Ixvi.,  which  repeals  the  former  Act,  except  the  provision 
for  incorporating  the  Company,  it  is  enacted — ^'  That  if  the 
Company  shall  at  any  time  cause  or  suffer  to  be  conveyed, 
or  to  flow,  into  any  stream,  reservoir,  aqueduct,  pond,  or 
place  for  water,  within  the  limits  of  the  said  Act,  or  into 
any  drain,  sewer,  or  ditch  communicating  therewith,  any 
washing,  substance,  or  thing  which  shall  be  produced  in 
making  or  supplying  gas;  or  shall  do  any  act  to  the  water 
contained  in  any  such  stream,  reservoir,  aqueduct,  pond, 
or  place  for  water,  whereby  the  water  therein  shall  be  fouled 
or  corrupted,  then  the  Company  shall  forfeit  for  every  such 
offence  the  sum  of  two  hundred  pounds*" 

(The  case  then  set  out  the  161st  section,  which  provides 
that  the  penalty  shall  be  recovered  by  action  in  the  superior 
Courts,  provided  it  is  sued  for  within  six  months  after  the 
offence.) 

By  section  162,  it  is  enacted — ^'That  in  addition  to  the 
said  penalty  of  200/1,  (and  whether  such  penalty  shall  have 
been  recovered  or  not,)  the  Company  shall  forfeit  the  sum  of 
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1860.       the  tank  was  132  feet,  the  total  depth  of  excavation  for  the 
^T'^^^      tank  was  32  feet.     The  tank  was  constructed  in  the  usual 

HiPKINS 

V*  and  proper  manner,  with  proper  materials,  and  with  due 

Birmingham 

Gas  Light    care.     The  floor  of  the  tank  was  puddled,  the  puddling 

Ck)MBA]IT  ..^ 

being  on  the  solid  rock.  The  floor  and  sides  were  of  brick, 
and  were  constructed  in  a  solid,  substantial,  and  in  the  usual 
and  proper  manner.  The  tank,  when  finished,  was  per- 
fectly watertight,  and  so  continued  until  the  cracking  of 
the  floor  hereinafter  mentioned. 

The  erection  of  the  tank  did  not  add  any  superin- 
cumbent weight  upon  the  soil ;  but,  on  the  contrary,  the 
area  on  which  the  tank  stood,  taking  into  account  the  weight 
of  the  external  walls,  of  the  flooring  of  the  tank,  and  of  the 
water  the  tank  contained,  including  also  the  weight  of  the 
gasometer  and  iron  pillars,  was  lightened  to  the  extent  of 
6000  tons  as  compared  with  the  weight  of  rock  and  soil 
upon  the  same  area  before  the  defendants  excavated  their 
land  for  the  purpose  of  their  works.  The  greater  part  of 
the  earth  excavated  for  the  tank  was  spread  over  the  whole 
area  of  the  defendants*  land,  so  as  to  make  an  uniform  level 
surface. 

On  the  6th  of  July,  1858,  it  was  first  perceived  that  the 
water  was  sinking  in  the  tank ;  and  the  company's  engineer 
immediately  directed  that  the  water  should  be  pumped  out, 
which  was  done  without  unnecessary  delay,  when  it  was  found 
that  there  was  a  crack  in  the  floor  of  the  tank,  about  half 
an  inch  wide,  commencing  nearly  at  the  centre,  and  ex- 
tending from  thence  in  a  slightly  curved  line  from  south- 
west to  north-east,  to  within  about  six  feet  of  the  wall  of 
the  tank.  The  brick  wall  and  the  puddling  underneath  were 
taken  up  in  a  line  with  the  crack,  and  for  some  distance  on 
each  side  of  it,  and  a  fissure  was  found  in  the  rock  about 
three  inches  wide,  exactly  below  the  fracture  in  the  brick- 
work, but  not  extending  quite  so  fiur  towards  the  wall  of  the 
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tank.  This  680are  was  in  some  places  about  five  feet  deep. 
The  floor  of  the  tank  was  perfectly  level  as  when  built, 
and  there  was  nothing  from  which  it  could  be  inferred  that  «• 

Bl&JilNGBAM 

the  fissure  or  crack  was  caused  by  the  operations  of  the    Gab  Light 
defendants  in  the  excavation  for,  or  construction  of,  the 
tank  or  materials  of  which  it  was  constructed. 

On  the  7th  of  July,  and  before  the  water  could  be 
pumped  out  from  the  tank,  some  of  the  water  from  the 
tank,  which  had  sunk  through  the  aforesaid  crack  in  the 
brick  floor,  fonnd  its  way  by  percolation  to  the  plaintiflTs 
well,  and  rendered  the  water  thereof  unfit  for  domestic 


It  was  afterwards  ascertained,  that  the  thick  coal  measures 
had  been  worked  on  the  north-west  side  of  the  Company's 
land  for  a  Gonaderable  distance,  and  under  rather  more  than 
half  of  the  Company's  land,  and  that  the  remainder  of  the 
land  and  the  part  on  which  the  tank  was  built  was  upon  a 
''feult'*of  solid  sandstone ;  and  that  the  thick  coal  measures 
had  been  worked  up  to  such  ^'feult,''  and  within  a  yard  of 
the  north-western  part  of  the  wall  of  the  tank. 

These  workings  were  completed  about  1838,  and  were 
about  120  yards  deep,  and  probably  would  not  have  occa- 
sioned any  injury  to  the  tank,  or  the  land  on  which  it  was 
built,  had  there  been  no  subsequent  workings  of  adjacent 
mines. 

It  was  also  found  that  other  measures  of  coal  and  iron- 
stone lying  underneath  the  thick  coal  at  depths  varying 
from  7  to  26  yards,  and  also  some  ribs  and  pillars,  which 
had  been  left  in  adjacent  mines,  had  been  worked ;  and 
these  workings  had  been  carried  on  from  1848  to  1855 
inclusive,  and  had  been  brought  to  within  about  60  yards  of 
the  north-west  side  oi  the  tank. 

The  aforesaid  crack  and  fissure  were  in  the  same  direction 
as  the  **  &ult,'^namely  north-east  to  south-west. 
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It  was  also  found  that  there  were  cracks  in  the  boundary 

walls  of  the  Company's  land  in  several  places,  and  in  some 

V.  cottages  in  Clay-pit  Lane.     These  cracks,  and  the  crack  or 

Gas  Light     fissure  m  the  foundation  of  the  tank,  were  such  as  might 

have   been  occasioned  by   the   mining  operations  above 

mentioned. 

The  surface  soil  of  lands  in  the  neighbourhood  of  mines, 
without  any  superincumbent  weight,  is  frequently  cracked 
by  the  subsidence  or  lateral  sinking  of  the  earth,  by  the 
giving  way  of  the  ribs  and  pillars  of  coal  which  are  left  in 
the  mines,  when  the  coals  are  worked,  to  support  the  sur- 
face. This  subsidence  or  lateral  sinking  firequently  occurs 
many  years  from  the  getting  of  the  coal,  and  it  some- 
times aHects  and  cracks  surface-land  at  much  greater  dis- 
tances from  the  workings  than  the  distance  within  which 
the  above  mentioned  second  workings  were  carried  on. 
This  action  was  commenced  on  the  10th  day  of  Septem- 
ber, 1858. 

It  is  agreed  that  the  Court  shall  be  at  liberty  to  draw 
such  inferences  from  the  facts  above  stated  as  a  jury  might 
have  drawn,  both  as  to  the  cause  of  the  crack  in  the  floor 
of  the  tank  and  otherwise. 

The  questions  for  the  opinion  of  the  Court  are,  whether 
the  defendants  are  liable  on  either  of  the  counts  in  the 
declaration.  If  the  Court  shall  be  of  opinion  that  the 
defendants  are  liable  on  the  first  count,  then  final  judg- 
ment is  to  be  given  for  the  pIainti£P  for  the  sum  of  200L 
If  the  Court  shall  be  of  opinion  that  the  defendants  are 
only  liable  on  the  second  count,  then  final  judgment  to 
be  given  for  the  plaintiff  for  the  sum  of  100/.  But  if  the 
Court  shall  be  of  a  contrary  opinion,  then  final  judgment  is 
to  be  entered  for  the  defendants. 

Scotland  {Macnamara  with  him),  for  the  plaintiff.— The 
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1860.       accident  would  have  excused  them  ?    The  words  '*  or  shall 
do  any  act  to  the  water  contained  in  any  such  stream"  &c. 
V.  were  intended  to  apply  to  cases  which  the  previous  words 

Gas  Light  of  the  section  did  not  include.  The  162nd  section  supports 
this  construction,  for  it  imposes  on  the  Company  an  addi- 
tional penalty  of  20Z.  for  each  day  the  water  shall  continue 
to  be  fouled  after  the  expiration  of  twenty*four  hours  from 
the  time  notice  of  the  offence  has  been  served  on  them. 
This  section  having  expressly  provided  for  cases  where 
knowledge  is  requisite,  shews  that  the  160th  section  was 
intended  to  make  the  Company  liable  although  they  did 
not  knowingly  commit  the  offence.  [Pottochy  C.  B. — The 
162nd  section  seems  to  subject  them  to  the  penalty,  wholly 
irrespective  of  whether  they  could  obviate  the  fouling  of 
the  water  within  twenty-four  hours.  That  might  lead  to 
great  injustice.]  By  the  163rd  section  the  Company  are 
only  liable  to  the  penalty  in  case  they  do  not  effectually 
prevent  the  escape  of  gas  from  their  pipes  within  twenty- 
four  hours  after  notice.  The  object  of  the  160th  section 
was  to  make  the  Company  insurers  against  accidents  of 
this  description,  and  to  protect  the  public  from  the  difficulty 
they  would  be  under  if  they  were  obliged  to  prove  know- 
ledge on  the  part  of  the  Company. — It  is  further  objected 
that,  as  the  word  ^^well"  is  not  found  within  the  160th 
section,  this  case  is  not  within  that  enactment;  but  the 
words  •*  place  for  water"  include  a  well. — (He  then  com- 
menced his  argument  upon  the  second  count,  when  the 
Court  intimated  their  wish  to  hear  the  argument  for  the 
defendants  upon  the  first  count) 

Sir  F»  Kelly  ( Whately  and  Phipson  with  him),  for  the 
defendants. — A  statute  imposing  a  penalty  ought  to  receive 
a  reasonable  construction.  This  is  a  Company  incorporated 
for  the  purpose  of  supplying  an  extensive  neighbourhood 
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19QIX        ohnoTJoos  liquid  to  flov  into  a  pbee  vfaere  ii  votild  be 
irisibMe  to  we  ere.  and  vixre  it  vogU  be  laidazraaDd. — 
'-  On  tbs  point  be  re^envd  to  OkuoMPr  t.  fioUniv  (c)  and 
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BhjUmx,  C  R^I  Mi  of  opmkn  ibit  tbe  pbintiff  if 
cndtied  to  jodoment  opoo  tbe  first  cuibc  of  tbe  dedbndon, 
tboQi^  I  ovn  I  £d  noc  co^  to  t&3$  coadasuo  caiH  in 
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tbe  ace  aiooe  b  ZMt  KiSdenc  to  reoder  &e  pKtr  Eafafe. 

Boc  tbe  S  &  $  Vkc  c  IxtL,  s.  I^\  ai^  tbit  if  die  C4 

psBT  sbaE  ^  canse  or  saAs^  xs>  i 

anj  vasbins  &Cr  diej  dUI  fcrfek  fjr 

KOL    Tkre&ice  tbr  dxv  k  «t  ^  whether  kwviDf^ 


*  •     ^g^i'^rm^a*    fv«     rwk^m^    v*a*fetti^ , 


in  &vo«ir  of  tbe  Companr^  bnc  igi'nnr  tbe9i^  md  it 
maertsd  tx  dbe  pcooeccoxi  of  tbe  oeieoJboaEtioQd.     The 

3BVS  tztac  in  adtficson  to 
[cT  sbaH  hive  been 
the  CooTDaaT  diail  ixStit  30C  &r  everr  daT  the 
sbail  cocccxoe  a&er  cwencr-jbur  boors  oocice  to  then  :  thos 


appacenclj  cue  Companj  bad  no  kmiwiedKe  of  the  minrbirC. 
The  word  ^  odeoce''  is  noc  used  on  CMC  sectiua  a$  a  cxime^ 
buc  VL  oolj  means  an  "^odSensiTe  acc^  Then  the  qoescioa 
is  wbecber.  oxnier  txK  circamsciQces  ^  cbis  aue*  the  Cooa* 
paoT  axe  isibie  to  me  penaltr  cc  IOOl.  Xow^  ic  is  ^fiscinctif 
bumi  xhskL  tzie  ttow  of  water  tacom  the  ank  into  the  plain 
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tiflTs  well  is  the  injury  complained  of.  The  crack  in  the 
tank  was  discovered  on  the  6th  Julj>  1858,  and  upon  the 
7tb  the  water  found  its  way  into  the  plaintiff's  well.     It  is  v. 

BlBMlNaHAM 

not  necessary  to  go  through  the  facts,  for  I  think  it  was  Gas  Light 
intended  by  the  160th  section  to  afford  the  public  every 
possible  security.  The  penalty  imposed  is  irrespective  of 
the  Company  being  in  any  way  personally  in  fault.  There 
are  circumstances  from  which  it  might  be  argued  that  the 
injury  did  not  arise  from  any  fault  of  the  Company,  but  I 
am  by  no  means  persuaded  that  is  so.  It  is  stated  that  the 
land  was  selected  by  an  engineer  on  behalf  of  the  Com- 
pany ;  but  why  did  not  they  themselves  ascertain  the  state 
of  things?  It  appears  to  me,  upon  the  fair  construction  of 
the  clause  in  question  and  the  circumstances  of  the  case, 
that  the  Company  is  liable.  It  was  argued  that,  as  the 
word  **  welP  is  found  in  one  act  of  parliament  and  not  in 
the  other,  this  case  is  not  within  the  latter  Act  But  the 
160th  section  contains  the  words  ^'any  place  for  water," 
and  it  would  have  been  superfluous  to  insert  the  word 
*'  well  ;*'  for  a  well  is  a  place  where  water  is  collected  from 
underground  streams.  Therefore  this  case  is  within  the 
language  of  the  Act.  For  these  reasons  I  think  that  the 
plaintiff  is  entitled  to  judgment  on  the  first  count  of  the 
declaration  :  upon  the  second  I  give  no  opinion. 

Martin,  B. — I  also  think  that  the  plaintiff  is  entitled  to 
judgment  on  the  first  count  I  concur  with  the  Lord 
Chief  Baron  in  the  construction  of  this  act  of  parliament 
It  is  an  Act  obtained  by  the  Company,  and  for  their  own 
benefit.  There  is  a  provision  that  they  may  lawfully  distri- 
bute amongst  themselves  interest  on  shares  to  the  amount 
of  10/.  per  cent  They  are  authorized  to  establish  works 
which  may  produce  injury  to  the  neighbourhood  from  the 
manu&cture  of  gas,  and  the  legislature  has  inserted  this 
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ISSa  IKranon  fix*  die  imcection  of  die  poblic.  Thatm^vdl** 
is^'a  pbtte  fix- vater*  dierecnbeno  doobc  Then  die 
Ad  8m  diat  if  ibe  Compan j  ihaQ  ai  ao j  tamt  ^  caoBe  or 
<^>«Xran  soflbr*  to  be  oooTcred  or  to  flow  into  aoy  place  far  water 
an  J  washing  &c^  tlie j  shall  be  aid^ecl  to  a  pcnakj.  The 
k^^tbtnre  conid  not  hare  uatd  plainer  lai^uy  than  bj 
aaji^g  that  the  Companj  diall  not  aollcr,  that  ii^  they  ahdl 
take  upon  tWrnsrltes  the  dotr  of  pRvotfing;  and  if  they 
do  not  pivvcnt  ther  diall  be  fiable  to  the  penalty.  So  fir 
fion  that  beii^  imfut»  it  is  most  proper  that  pcnons  dbonld 
be  ffonected  in  their  romnifwi  Uw  nehtt  on  their  own 


isnot  iapaaed  Soran  cdenoe  intheaensecf  a 
diecdenor  is  the  doov  a  duii|:  wiadi  the 
icxbidden  to  be  done — an  act  oantmnr  «>  law.    In 

tdsse  w^ai  the  h^jJaiuic  really 
or  np  It  is  a 


duft  la  aA^Jninm  ic»  ihe  penalnr,  and 
ncfi,  ;^  ConjiacT  sbaL  iaAssi  :^al  fix  c««snr  dar  the  n^aiy 
shaC  cfmnnor  abeo-  rwesiTr-iMir  lums*  noiioa.  Ix  is  diftralt 
10  set  hc<v  2^  IcckufimiY  cwic  he^  cjuuijama  incve  cdeadk 
dw:  ^  C<oxnpBiiT  ^ulL  be  insiircR  xr  ilir  neiciiiKHixiiood 
acaxnsc  ininrr  :toa&  ibcor  ifk  iBoiis.  1^  Ac;  savs  tiiat  if 
UK  thiiu:  ioirruaik*r.  atxue^  uk  OnnniBrT  sbal  be  Bible  to 
a  i^cxiabc  ^'  i*vXir.;  ioii  afxrr  uuu.  rncn  if  xbc  ^cnahr  has 
3U'<  Sho:  7K%r«;fn^  ibrr  shaL  iir  j*.ahir  ir  anonier  |icnaity 

i^ct  «bf  ^ucT   K>  ?iraxtt»dii«i»,  no:  nc^icrdieies  ibe  Act 
mabcs  ^ir  OrammrT  liaiiar  u  uit  Ttcnair^  nf  ^IC  a  dR*. 


''^A^5u'«,  K. — 4  air  onnwiS  ^^  liir  $snir  xminim! — indeed 
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the  Haymarkety  in  the  county  of  Middlesex,  for  the  term 
of  four  years  and  nine  calendar  months,  to  be  computed 
from  the  25th  day  of  March  then  last  mentioned,  at  and 
under  (amongst  other  rents)  the  rents  following,  that  is  to 
say,  the  rent  of  l,934iL  14^.  for  the  first  year  of  the  said  term, 
and  the  yearly  rent  of  6,275/.  for  every  of  the  second,  third 
and  fourth  years  of  such  term,  and  the  sum  of  4,706/.  Ss., 
for  the  last  nine  calendar  months  of  the  said  term,  such 
rents  to  be  payable  beforehand,  or  one  quarter  in  advance, 
by  four  equal  quarterly  payments  on  each  of  the  first  four 
years  of  the  said  term.  That  after  the  making  of  the  said 
deed,  the  defendant  entered  into  and  upon  the  said  premises, 
for  the  said  term,  and  afterwards  and  during  the  said  term, 
to  wit,  on  the  21st  June,  a.d.  1858,  the  sum  of  4,569/i,  of 
the  rent  aforesaid,  for  three  quarters  then  elapsed,  became 
and  was  due  and  owing  from  the  defendant  to  the  plaintiff, 
and  the  same  is  still  in  arrear  and  unpaid. 

Plea. — That  the  said  deed,  by  which  the  plaintiff  demised 
the  said  premises  to  the  defendant,  was  made  between  the 
plaintiff  and  the  defendant,  and  was  sealed  with  the  seal  of 
the  defendant ;  and  the  defendant  never  was  in  any  way 
liable  to  pay  to  the  plaintiff  the  said  rent  or  any  part  of  it 
except  under  and  by  virtue  of  covenants  made  by  the 
defendant  with  the  plaintiff,  and  contained  in  the  said  deed; 
which  covenants  bound  the  defendant  to  pay  the  said  rent  to 
the  plaintiff  at  the  times  and  upon  the  terms  in  the  declaration 
particularly  mentioned;  and  the  defendant  never  entered 
upon  or  occupied  the  said  premises,  or  any  part  thereof, 
except  under  the  said  deed  so  made  between  the  plaintiff  and 
defendant,  and  sealed  with  their  seals  as  aforesaid,  and  con- 
taining the  said  covenants.  That  afler  the  making  of  the 
said  deed,  and  before  this  suit,  the  said  deed  was  and  now 
is  wholly  cancelled  by  and  with  the  assent  of  the  plaintiff 
and  of  the  defendant;  and  also  all  the  estate,  term  and 


HILARY  TKRM^    23   VICT.  89 

interest  of  the  defendant  in  the  said  premises  was  duly        I860, 
surrendered  to  the  plaintiff  by  act  and  operation  of  law,      ^**^^^jr^ 
after  the  said  rent  became  due  under  the  said  covenants  »• 

as  aforesaid  and  before  this  suit 
Demurrer  and  joinder  therein.     ^ 

MelUshy  in  support  of  the  demurrer. — The  question  is, 
whether  the  cancelling  a  lease  with  the  mutual  consent  of 
die  lessor  and  lessee  destroys  all  remedy  for  the  rent  It 
is  sabmitted  that  it  does  not  The  cancelling  a  lease  does 
not  operate  as  a  surrender  of  it.  It  is  conceded  that  the 
cancelling  destroys  the  deed  and  avoids  the  covenants,  but 
it  does  not  divest  the  estate.  Actions  founded  on  the 
privity  of  contract  are  gone,  but  actions  founded  on  the 
privity  of  estate  remain  so  long  as  the  term  lasts;  and 
whilst  there  is  a  reversion  in  the  lessor,  the  rent  continues 
incidental  to  it  Formerly,  a  party  suing  on  a  deed  was 
bound  to  make  profert  of  it,  but  if  the  deed  was  lost  or 
destroyed  he  might  plead  the  fact  as  an  excuse  for  profert, 
and  give  evidence  of  the  deed.  At  common  law,  an  as- 
signee of  the  reversion  might  sue  the  lessee  in  debt  upon 
the  demise,  because  there  was  a  privity  of  estate ;  but  he 
could  not  sue  on  the  covenants,  because  there  was  no 
privity  of  contract  It  is,  indeed,  said  in  Shep.  Touch, 
p.  70,  that  if  '^a  deed  be  delivered  up  to  the  party  that  is 
bound  by  it  to  be  cancelled,  and  it  be  so;  or  if  he  that 
hath  the  deed  doth  by  agreement  between  him  and  the 
other  cancel  the  deed ;  by  either  of  these  means  the  deed 
is  become  void."  Also  in  Com.  Dig.  tit  «  Fait**  (F  2),  it 
is  said,  ^*  So,  if  the  seal  of  any  deed  be  broken  off,  the  deed 
shall  be  void.  So,  if  A.  and  B.  by  deed  covenant  jointly 
with  divers  persons,  and  the  seal  of  one  be  broken  off,  the 
whole  deed  shall  be  void :  5  Co.  23  a."  But  those  are 
cases  of  bonds  or  covenants  to  pay  a  sum  of  ^money :  where 
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an  estate  has  actually  passed  by  a  deed,  the  cancelling  the 
deed  will  not  divest  it.     In  BoUan  v.  Tlie  Bishop  of  Car- 
lisle {a\  Eyre,  C.  J.,  said,  *'  I  hold  clearly  that  the  cancel- 
ling a  deed  will  not  divest  property  which  has  once  vested 
by  transmutation  of  possession;  and  I  would  go  further, 
and  say  that  the  law  is  the  same  with  respect  to  things 
which  lie  in  grant."    Roe  d.  The  Earl  of  Berkeley  v.  Hu 
Archbishop  of  York  (ft),  Perrott  v.  Perrott  (c)  and  Doe  d. 
Leiois  V.  Bingham  (d)  are  also  authorities  that  the  cancel- 
ling a  deed  does  not  divest  the  property  conveyed  by  it. 
Here  the  action  b  founded  on  the  privity  of  estate,  which 
is  quite  independent  of  the  contract  which   the  parties 
entered  into  by  the  lease :   The  Earl  of  Falmouth  v.  iZo- 
berts  {ey     Notwithstanding  the  cancelling  of  the  lease,  it 
may  be  given  in  evidence  to  shew  that  the  estate  passed : 
The  Agricultural  Cattle  Insurance  Company  v.  Fitzgerald  {f). 
Under  the  old  system  of  pleading,  '^nil  debet"  was  a  good 
plea  to  an  action  for  rent  reserved  upon  a  lease  by  deed : 
fVilson,  of  the  Middle  Temple,  versus  ^c.  {g);  and  the  reason 
given  is  that  the  demise  is  the  foundation  of  the  action, 
and  the  deed  is  only  evidence  of  the  demise :   fVarren  v. 
Consett  (A).     In  Atty  v.  Parish  (t),  Sir  J.  Mansfield^  C.  J., 
stated  that  the  case  of  debt  for  rent  was  an  exception  to 
the  general  rule  that,  if  a  contract  be  entered  into  by  deed, 
the  deed  must  be  declared  upon ;  and  he  said,  *^  that  ex- 
ception, however,  seems  to  have  proceeded  on  the  ground 
that  by  the  demise  an  interest  has  passed  in  the  land."    In 
1  Wms.  Saund.  276,  note,  it  is  said,  <*  The  distinction  is 
that  where  a  lease  for  years  by  indenture  is  the  gist  and 


(a)  2  H.  Black.  260.  263.  (/)  16  Q.  B.  482. 

(b)  6  East,  86.  (g)  Hard.  832. 

(c)  14  East,  423.  (h)  8  Mod.  107. 

(<0  4  B.  &  Aid.  672.  (i)  1  Bos.  &  P.,  N.  R.  104. 
(e)  9  M.  &  W.  469. 
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fixindation  of  the  action,  as  where  debt  or  coTenant  is 
brought  upon  any  covenant  contained  therein,  it  is  neces- 
SBTj  to  state  the  demise  to  have  been  by  deed:  Southwel  v. 
Brown  (a);  and  to  set  out  so  much  thereof  as  is  soflScient 
to  support  the  action  and  no  more :  EUiM  v.  Blake  {b\ 
Dundas  v.  Lard  Weymouth  (c\  Price  v.  Fletcher  (d);  bat 
where  such  lease  is  but  inducement  to  the  action,  it  is  only 
necessary  to  state  generally  that  the  lessor  demised  the 
premises  for  a  certain  term,  without  saying  it  was  by  in- 
denture* •  •  •  •  So,  in  debt  for  rent  on  a  demise  by 
indenture,  it  is  not  necessary  to  declare  that  it  was  by 
indenture;  but  *  quod  cum  diminueV  generally  is  sufficient*' 
Again,  in  1  Wms.  Saund.  241  «,  note,  it  is  said,  **  An  as- 
signee of  a  reversion  may  also  have  an  action  of  debt  for 
rent  against  the  lessee,  and  the  action  being  founded,  not 
opon  any  privity  of  contract,  but  upon  privity  of  estate 
only,  is  local  The  action  of  debt  lay  for  the  assignee  of 
the  reversion  at  common  law,  for  the  rent  being  incident 
to  the  reversion,  and  the  lessee  being  in  possession  of  the 
land  and  in  the  perception  of  the  profits,  the  law  therefore 
created  such  a  privity  between  them  as  would  support  this 
tction  for  the  rent :  5  Hen.  7,  18  b,  19  a ;  Bro.  Dette,  141; 
1  RoL  Abr.  591  (B),  pL  2  ;  Walker  $  Case  {e)  ;  Ghver  v. 
Cope  {/) ;  Barker  v.  Darner  {gy*  These  authorities  shew 
that  thb  action  is  not  founded  on  the  deed,  but  on  the 
demise ;  and  that  though  the  cancelling  a  deed  will  annul 
all  actions  in  which  it  is  necessary  to  declare  upon  the 
deed  itself,  yet  the  cancelling  does  not  divest  the  estate  of 
a  lessee,  or  destroy  the  lessor's  right  of  action  for  the  rent, 
which  is  founded  on  the  privity  of  estate  and  not  on  the 
privity  of  contract 

(a)  Cro.  Eliz.  571.  (e)  3  Co.  22. 

\b)  1  Lev.  88.  If)  4  Mod.  81. 

(c)  Cowp.  665.  ig)  3  Mod.  337. 
\d)  Cowp.  727. 
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Maude,  in  support  of  the  plea. — The  plea  affords  the 
same  answer  to  this  declaration  as  it  would  if  pleaded  to  a 
declaration  on  the  covenants  in  the  lease.     The  argument 
on  the  other  side  assumes  that  there  are  two  contracts,  viz. 
a  contract  by  the  covenants  and  a  contract  upon  the  demise. 
But  there  is  only  one  contract,  and  it  is  mere  matter  of 
form  whether  the  action  is  debt  on  the  demise  or  covenant 
on  the  lease.     It  is  admitted  that  to  an  action  of  covenant 
it  would  be  a  good  plea  that  the  deed  was  cancelled  by 
mutual  consent  of  the  lessor  and  lessee,  and  there  is  no 
substantial  difference  because  the  plaintiff  has  chosen  to 
adopt  one  form  of  action  rather  than  the  other.     The  can- 
celling the  lease  has  destroyed  the  contract    [Martin,  B. — 
The  estate  is  not  divested,  and  the  action  lies  in  conse- 
quence of  the  rent  being  incidental  to  the  estate  which 
still  exists.]     As  a  general  rule,  wherever  an  action  is 
founded  on  a  deed,  the  deed  must  be  declared  on ;  the 
only  exception  being  that  of  debt  for  rent :  1  Wms.  Saund. 
27  a ;  but  in  that  case  the  deed  is  used  as  evidence  of  the 
demise.     The  deed  is  therefore  relied  on  as  the  foundation 
of  the  right  sought  to  be  enforced,  and  by  its  cancellation 
it  is  equally  void  as  if  it  had  been  altered  in  a  material 
part :  Pigofs  Case  (a),  Davidson  v.  Cooper  (b).     The  only 
qualification  of  the  law  that  a  deed  is  rendered  void  by 
erasure  is  where  a  deed  is  not  necessary  to  pass  the  inte- 
rest    In  Miller  v.  Manwaring  (c)  the  question  arose  whe- 
ther an  erasure  in  a  lease,  after  it  was  sealed  and  delivered, 
avoided  it :  Jones,  J.,  and  Berkley,  J.,  held  that  the  deed 
was  void,  but  the  lease  was  good :  ^^and  as  to  that  took  a 
difference  when  an  estate  loseth  its  essence  by  a  deed,  viz. 
where  it  may  not  have  an  essence  without  a  deed,  as  a 
lease  by  a  corporation,   or  of  tithes,  or  grant  of  a  rent 

(a)  1 1  Co.  27  fl.  {h)  1 1  M.  &  W.  778. 

(c)  Cro.  Car.  397. 
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cbaige,  or  such  like,  if  the  deed  be  rased  after  delivery  it 
determines  the  estate  and  makes  it  void;  but  when  the 
estate  may  have  essence  without  a  deed,  then  although  it 
be  created  by  a  deed,  and  the  deed  is  after  rased  by  the 
party  himself  or  a  stranger,  that  shall  not  destroy  the  estate, 
although  it  destroys  the  deed."  But  Crokei  J.,  said,  '^  that, 
forasmuch  as  it  is  a  lease  by  the  deed,  it  is  a  contract  by 
the  deed,  and  the  party  himself  who  hath  the  interest  by 
the  deed  rasing  that  deed,  he  determines  the  deed  and  his 
interest  by  this  voluntary  act,  as  if  he  had  surrendered." 
This  is  a  lease  which,  by  the  8  &  9  Vict,  c  106,  s.  3,  would 
be  void  unless  made  by  deed.  Then,  the  deed  being  can- 
celled, there  is  an  end  of  the  contract,  and  this  action 
cannot  be  maintained,  for  debt  lies  only  upon  a  contract : 
Coote*s  Landlord  and  Tenant,  p.  490.  In  1  Smith's  Lead. 
Caa.  p.  724,  note,  it  is  said  that,  in  The  Earl  of  Falmouth 
▼•  Thomas  (a),  ''the  instrument  given  in  evidence  does  not 
sf^ar  to  have  operated  specifically  as  an  agreement  upon 
the  terms  of  the  existing  tenancy ;  it  did  not  contain  the 
contract  which  the  plaintiff  sought  to  enforce ;  it  was  only 
part  of  the  evidence  to  prove  that  such  a  contract  existed, 
though  not  in  writing ;  as  such  evidence,  only  that  part  of 
the  written  instrument  which  stated  the  mode  of  tillage 
was  material,  and  that  part  had  not  been  altered.**  On 
that  ground  the  case  is  distinguishable  ft'om  the  present. 
Powell  V.  Divett  {b)  was  the  case  of  a  bought  note,  to  which 
a  new  term  was  added  by  the  vendor*s  broker  without  the 
consent  of  the  vendee. 

Martin,  B. — We  are  all  of  opinion  that  the  pica  is  bad. 

When  a  man  demises  land  for  a  term  of  years,  reserving  to 

himself  a  rent,  the  effect  of  it  is  to  create  two  estates,  viz. 

the  estate  of  the  lessee,  and  the  reversion  of  the  lessor,  and 

(a)  9  M.  &  W.  469.  (6)  15  East,  29. 


M 


19Q0L  the  rmt  is  inckimc  to  tbe  rercfsaii.  When  the  daj  of 
pajnieDt  siriTeSy  the  rent  ^I  moains  annexed  to  the 
lereraon.  Here,  the  qtiesdon  is  whether  the  amply  can- 
Klling  a  kase  desaojs  tbe  lesBor's  right  of  action  fcr  the 
icimeij  of  the  renL  I  am  of  opinion  that  it  does  not, 
hrcaffwp  thecanceUiog  a  le»e  does  not  deatioT  die  estates 
afaeadT  vested  cr  their  incidents 


WATSoar,  B. — I  am  of  the  same  opinion.  Where  the 
cuuuact  arises  from  the  deed  itself  and  the  deed  is  de- 
stiojed,  no  action  can  be  maintained  in  respect  of  it.  Bnt 
this  case  b  Terr  diflerent,  for  here,  upon  the  execntion  of 
the  deed,  there  pmed  from  the  lessor  to  the  ksaee  an 
estate  which  was  not  afiecled  bT  the  canoeflatioo  of  the 
lease.  The  leasee  holds  the  estate  subject  to  the  rent  whidt 
is  incident  to  the  reversion  in  the  lessor.  Aooocding  to 
the  aigninent  for  the  defendant,  he  maj  hoU  die  rstafr 
without  pajment  of  renL  But  the  authorities  are  dear 
that  the  cancelting  a  deed  does  not  diiest  the  estate  of  the 
lessee,  or  deprive  the  lessor  of  his  right  of  acdon  upon  die 


MAam,  &,  added.— The  Lord  Chief  Baron,  who  bus 
left  the  Court,  requested  me  to  saj  that  he  is  of  the  same 
opinion. 

Judgment  for  the  pl^mulf 
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Pleas. — First :  that  the  plaintiff  was  not  a  customer  of 
the  said  Bank  upon  the  terms  aforesaid.  Secondly :  that 
the  defendants'  Bank  had  not  sufficient  available  funds  of 
the  plaintiff  to  pay  the  said  amount — Issues  thereon. 

At  the  trial,  before  Willes^  J.,  at  the  Liverpool  Winter 
Assizes,  the  following  facts  appeared: — The  plaintiff  was  a 
merchant  at  Liverpool,  who  was  in  the  habit  of  receiving 
consignments  of  cargoes  from  Trinidad,  against  which  bills 
of  exchange  were  drawn  upon  him,  which  he  accepted. 
For  some  time  past  he  had  an  account  with  the  Royal  Bank 
of  Liverpool.     By  arrangement  between  him  and  the  Bank 
he  delivered  to  them  the  bills  of  exchange  with  the  bills  of 
lading  annexed,  and  the  Bank  paid  the  bills  debiting  him 
with  the  amount;  and  they  handed  over  to  his  broker  the 
bills  of  lading,  on  receiving  the  broker^s  undertaking  to  pay 
the  amount  of  the  bills  out  of  the  proceeds  of  the  goods 
when  sold.     Notwithstanding  the  balance  was  against  the 
plaintiff,  until  the  brokers  reimbursed  the  Bank,  he  was 
allowed  to  draw  on  his  account  current,  as  if  the  amount 
advanced  on  the  bills  had  not  been  placed   to  his  debit 
For  this  accommodation  the  Bank  charged  a  commission. 
In  July,  1859,  twenty  puncheons  of  rum  were  consigned 
to  the  plaintiff  from  Trinidad,  against  which  bills  of  ex- 
change, drawn  upon  him  for  1900/.,  were  forwarded  with 
the  bills  of  lading  attached.     The  plaintiff  accepted  the 
bills  of  exchange  and  delivered  them  to  the  Bank  together 
with  the  bills  of  lading.     The  Bank  paid  the  bills  of  ex- 
change, which  were  then  cancelled,  and  debited  the  plaintiff 
with  the  amount     They  handed  the  bills  of  lading  to  the 
broker  on  receiving  his  guarantee  to  repay  the  sum  advanced 
when  the  rum   was  sold.     On  the    12th   August,   if    the 
1900/.  was  taken  as  an  actual  debit  against  the  plaintiff, 
his  account  was  overdrawn,  but,  if  this  item  was  excluded, 
there  was  a  balance  in  his  favour  of  200/.     The  rum  was 
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Dot  at  that  time  sold,  and  the  market  price  having  gone        i860, 
down,  the  Bank,  without  giving  any  notice  to  the  plaintiff,      ^"^^^^^ 
refused  to  pay  a  check  drawn  by  him  on  the  12th  of  August  9- 

OllAilP« 

for  199/1,  whereupon  he  brought  the  present  action. 

The  learned  Judge  left  it  to  the  jury  to  say,  whether  the 
course  of  dealing  between  the  plaintiff  and  the  Bank  was 
on  the  footing  that  he  was  to  be  allowed  to  draw  against  the 
cash  part  of  his  account,  and  that  the  sums  guaranteed  by 
the  broker  were  not  to  be  brought  into  account  against  him 
anlesB  the  goods  failed  to  satisfy  them;  or  whether  the 
Bank  was  merely  in  the  habit  of  indulging  him  by  allowing 
him  to  overdraw  his  account ;  and  his  Lordship  told  the 
juiy  that  if  they  came  to  the  conclusion  that  the  course 
of  business  between  the  plaintiff  and  the  Bank  was  that 
he  was  allowed  to  draw  checks  without  reference  to  the 
sum  80  placed  to  his  debit,  the  Bank  was  bound  to  give 
him  a  reasonable  notice  that  they  declined  to  continue  that 
course  of  dealing.  The  jury  having  found  a  verdict  for  the 
plaintiff, 

fFUde  now  moved  for  a  new  trial  on  the  ground  of  mis* 
direcdon. — The  Bank  was  not  bound  to  pay  the  check,  for 
when  it  was  drawn  the  plidntiff  was  their  debtor.  No 
doubt,  they  had  been  in  the  habit  of  allowing  the  plaintiff 
to  overdraw  his  account,  but  that  was  an  indulgence  which 
the  Bank  had  the  right  to  discontinue  at  any  time.  Suppose 
the  Bank  had  been  in  the  habit  of  accepting  bills  for  the 
accommodation  of  the  plaintiff,  might  they  not  refuse  to  do  so 
any  longer,  although  they  had  given  no  notice  to  that  effect? 
The  circumstance  of  a  banker  having  allowed  a  customer  to 
overdraw  his  account  is  no  evidence  of  a  course  of  dealing 
between  them,  so  as  to  impose  on  the  banker  the  duty 
of  honouring  the  customer's  checks,  notwithstanding  the 
balance  of  account  is  against  him. 

VOL.  V. N.  8.  H  EXCH. 
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1860.  Pollock,  C.  B. — I  am  of  opinion  that  the  case  was 

^"^^^      properly  left  to  the  jury.     No  doubt,  if  a  person  has  been 

^  «*•  accustomed  to  accept  bills  for  the  accommodation  of  another, 

Shakd,  '■ 

he  may  refuse  to  do  so  any  longer ;  for  there  is  no  tenancy 
of  a  man*s  credit  which  requires  any  time  to  put  an  end  to 
it.  But  that  is  not  the  case  where  a  course  of  dealing  has 
prevailed,  and  value  has  been  given  for  the  accommodation. 
It  makes  no  difference  whether  the  one  party  is  a  factor 
or  a  banker,  if  the  circumstances  are  such  as  to  justify  the 
other  in  drawing  though  he  has  not  a  cash  credit,  he  is 
entitled  to  do  so  until  he  has  notice  that  the  accommo- 
dation is  discontinued.  The  question  then  is,  whether  there 
was,  between  the  plaintiff  and  the  Bank,  a  course  of  business 
which  could  not  be  put  an  end  to  without  a  reasonable 
notice.  It  seems  to  me  that  there  is  no  objection  to  the  modb 
on  which  the  case  was  left  to  the  jury,  and  that  they  hare 
arrived  at  a  proper  conclusion. 

Martin,  B. — I  am  of  the  same  opinion.  The  rule  is 
moved  for  on  the  ground  of  misdirection  ;  but  I  do  not  see 
how  it  was  possible  for  the  learned  Judge  to  lay  down  more 
clearly  what  was  the  right  question  for  the  jury. 

Watson,  B. — I  am  of  the  same  opinion. 

Channell,  B.— I  also  think  that  there  ought  to  be  no 
rule.  The  case  is  susceptible  of  two  views :  either  that  the 
plaintiff  was  to  be  allowed  to  draw,  as  if  the  advances  had 
not  been  made,  or  that  while  the  securities  remained  un* 
realized  the  advances  should  stand  as  a  debit  item  in  his 
account.  The  learned  Judge  did  not  express  an  opinion ; 
but  left  it  to  the  jury  to  deal  with  the  evidence  and  say  what 
the  course  of  dealing  was^ 

Rule  refused. 
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Myers  and  Another  v.  Rawson.  Jan.  18. 

1^  CIRE  FACIAS. — The  declaration  set  out  the  writ  which  A  scire  facias 

.    .  .  may  be  issued 

recited  that  the  plaintiffs,  by  the  judgment  of  the  Court  of  against  the 
Exchequer,  recovered  against  J.  Bennett,  J.  Pollard  and  members  of 
W.  Walker,  then  being  the  registered  trustees  of  a  Society,  ^^  Provident 
called  «  The  Bradford  District  Industrial  Flour  Mill  Socie ty,**  j^Jit*^*' 
formed  and  established  after  the  passing  and  under  the  pro-  ^^^^[^ 
visions  of  **The  Industrial  and  Provident  Societies  Act,  rcgwtered 

officers  or 

1852,"  and  on  behalf  of  which  Society  no  registered  officer  tmstees,  under 

,.       the  17  &  18 

bad  or  has  been  appointed  to  be  sued,  pursuant  to  the  said  Vict  c.  25. 
statute,  the  sum  of  lOiL  Ids.  lOdl,  whereof  the  said  J.  Ben- 
nett, J.  Pollard  and  W.  Walker,  as  such  registered  trustees 
as  aforesaid  for  and  on  behalf  of  the  said  Society,  pursuant 
to  the  said  statute,  were  convicted:  that  on  the  12th  day 
of  April,  1859,  execution  on  the  said  judgment  was  duly 
issued  out  of  the  said  Court  against  the  property  and  effects 
of  the  said  Society,  but  that  there  could  not  be  found  suffi- 
cient, or  any  property  and  effects  of  the  said  Society,  whereon 
to  levy  such  execution,  or  any  part  thereof,  although  a  reason- 
able time  for  that  purpose  had  long  since  elapsed :  that  the 
defendant  was  at  the  time  when  the  debt  tor  and  in  respect 
of  which  the  said  action  was  commenced  was  contracted, 
and  when  the  said  judgment  was  obtained,  and  thence  and 
hitherto  has  been  and  still  is  a  member  of  the  said  Society : 
that  although  judgment  was  thereupon  given,  yet  execution 
of  the  damages  aforesaid  still  remains  to  be  made  to  the 
plaintiffs. — The  writ  then  proceeded,  in  the  usual  form,  to 
command  the  defendant  to  appear  in  the  Court  of  Ex- 
chequer, to  shew  cause  why  the  plaintiff  ought  not  to  have 
execution  against  him  for  the  said  sum  o{  lOlLldsAOcL 
Demurrer  and  joinder  therein. 

u  2 
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Mters 

o. 
Rawsos. 


MelKsh  aigued  in  support  of  the  demurrer  (Jan.  16). — 
The  question  is  whether  a  creditor,  who  has  obtained  a 
judgment  against  the  registered  officers  or  trustees  of  an 
Industrial  and  Provident  Society,  can  proceed  by  scire  facias 
against  the  individual  members.     The  17  &  18  Vict,  c  25, 
recites  the  *' Industrial  and  Provident  Societies  Act,  1852," 
which  applied  to  societies  constituted  under  that  Act  the 
laws  relating  to  Friendly  Societies :  it  also  recites  that  **  it 
is  expedient  to  vary  the  provisions  of  such  laws  in  relation 
to  Societies  registered  under  the  Act  aforesaid,  so  far  as 
concerns  the  manner  in  which  legal  proceedings  shall  be 
carried  on  in  any  matter  concerning  any  such  Society." 
Then,  by  section  1 :  '*  No  suit  or  proceeding  shall  be  com- 
menced or  prosecuted  by  or  against  the  trustees  of  any 
Society  registered  under  the  Industrial  and  Provident  Socie- 
ties Act,  1852,  except  in  the  case  hereinafter  provided;  but 
all  suits  and  proceedings,  whether  at  law  or  in  equity,"  &&, 
<<  by  or  on  behalf  of  any  such  Society,  against  any  person 
or  persons,**  &c.,  *^  whether  members  or  not  of  such  Society, 
shall  be  commenced  and  prosecuted  in  the  name  of  one  of 
the  two  officers  for  the  time  being  appointed  to  sue  and  be 
sued  on  behalf  of  such  Society,  and  registered  in  pursuance 
of  the  directions  for  such  appointment  and  registration  re- 
spectively hereinafter  contained ;  and  all  suits  and  proceed- 
ings, whether  at  law  or  in  equity,  by  or  on  behalf  of  any 
person  or  persons,"  &c.,  whether  or  not  members  of  such 
Society,  against  such  Society,  shall  be  commenced  and  pro- 
secuted against  such  officers,  and  if  there  shall  be  no  such 
officer  for  the  time  being,  then  against  the  trustees  of  the 
said  Society.'*     By  section  4,  no  action,  suit,  or  proceeding 
shall  be  abated  by  the  death,  resignation,  or  removal  of  such 
officer.     By  section  5,  all  judgments  obtained  in  any  such 
actions,  suits,  or  other  proceedings,  against  such  officer  or 
member  ^<  shall  have  the  same  effect  against  the  property 
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and  effects  of  such  Society  as  if  such  judgments  bad  been 
obtained  in  suits  or  proceedings  against  the  trustees  of  such 
Society,  and  execution  shall  be  issued  thereon  accordingly."  9. 

Tberefore,  by  that  section,  if  a  judgment  is  obtained  against 
the  registered  officers,  or  if  no  such  officer,  against  the  trus- 
tees, the  execution  shall  be  against  the  property  and  effects  of 
the  Society.  The  6th  section  goes  on  to  say,  that  notwith- 
standing the  bankruptcy,  insolvency,  or  stopping  payment 
of  any  officer  or  member  of  the  Society,  the  property  and 
efiects  of  such  Society  shall  be  liable  to  execution.  The 
Act  contains  no  provision  that  if  a  creditor  cannot  obtain 
satisfiiction  of  his  judgment  by  execution  against  the  pro- 
perty and  eflects  of  the  Society,  he  may  have  execution 
against  the  members.  Then  can  such  a  provbion  be  implied  ? 
The  power  to  sue  and  be  sued  as  a  quasi  corporation,  raises 
no  implication  that  execution  may  issue  against  the  members 
of  the  Society.  All  the  statutes,  beginning  with  the  Bank- 
ing Copartnership  Act  (7  Geo.  4,  c.  46),  which  enable  com- 
panies to  sue  and  be  sued  in  the  name  of  their  public  officer, 
contain  an  express  provision  that  execution  may  issue  against 
the  members  of  the  Company.  In  the  absence  of  such 
a  clause  none  can  be  implied.  The  plf^intifis  rely  on  the 
15  &  16  Vict.  c.  31,  which  legalized  the  formation  of  In- 
dustrial and  Provident  Societies.  The  1st  section  enables 
any  number  of  persons  to  establish  a  Society,  for  the  pur- 
pose of  raising,  by  subscriptions  of  its  members,  a  fund  for 
attaining  any  object  authorised  by  the  laws  with  respect  to 
Friendly  Societies,  by  carrying  on  in  common  any  trade. 
By  the  11th  section,  ^^  Nothing  in  this  or  the  said  recited 
Act  (13  &  14  Vict,  c  115),  shall  be  construed  to  restrict  in 
anywise  the  liability  of  the  members  of  any  Society  estab- 
lished under  or  by  virtue  of  this  Act,  or  claiming  the  benefit 
thereof,  to  the  lawful  debts  and  engagements  of  such  Society: 
Provided  always,  that  no  person  shall  be  liable  for  the  debts 
or  engagements  of  any  such  Society  after  the  expiration  of 
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ISOO.  ^o  yean  from  his  cMHog  to  be  a  member  of  the  nme.*  I& 
indeed,  that  enactment  had  been  contained  in  the  same  Act 
which  empowers  the  Societr  to  soe  and  be  soed  in  the  name 
of  their  registered  officers  or  trattees*  the  case  mig^t  have 
been  diffisrenL  At  common  law  those  persons  onlj  couM 
be  soed  who  were  memben  of  the  Societr  at  the  time  the 
oontrsct  was  made ;  and  if  the  prDpert  j  of  the  Society  was 
seized  execution  coold  only  be  IcTied  to  the  extent  of  the 
interest  of  those  persons^  Then  the  17  &  18  Vict,  c  25, 
makes  the  Society  so  fiu"  a  corporation  thai  a  ju(%ment 
sgainst  their  registered  odBoen,  cr  trustees^  operates  against 
the  entire  property  and  efiects  of  the  Society,  hot  that  does 
noc  anthoriie  an  execotion  against  the  members.  The 
Friendly  Societies  Act,  13  &  14  >'icL  c  115,  does  not  con- 
tain any  provision  enabling  soch  Society  to  soe  and  be 
soed  in  the  name  of  a  public  officer;  it  only  Tests  the 
property  of  the  Society  in  trustees  and  enables  them  to  soe 
and  be  sued  in  respect  of  soch  property :  sect.  13.  That 
Act  never  contemplated  that  soch  Societies  would  contract 
debts ;  but  only  that  they  should  collect  snbscriptioos  and 
deal  with  ready  money. 

FiM^  in  support  of  the  dedaratioiL — An  action  fior  goods 
supplied  to  an  Industrial  and  Prorident  SocietT  cannot  be 
maintained  against  an  indiTidual  member,  but  it  most  be 
brought  against  tLe  registered  officers  or  the  trustees  of  the 
Society :  Bmrtam  t.  TawmakiU  {a\  Then,  in  what  way  can 
the  liability  of  the  members  be  en&rced  except  by  sdie 
£Knas?  In  Bwrtam  t.  TanmtkilKa)^  Crwmpitm^  J.,  in  the 
course  of  the  argument  said : — ^  Why  may  not  th»e  be  an 
action  against  the  officers,  and  then  a  proceeding  against 
the  indiriduals  to  obtain  the  (hiits  of  the  judgment  ?  .  .  . 
That  seems  the  very  object  of  the  enactments."*  These 
are  not  a  corporation,  but  an  a^regatioo  of 
(«)  3  E.  &  fi.  797. 
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Tiduals  on  whom  the  legislature  has  conferred  certain  privi- 
leges The  11th  action  of  the  15  &  16  Vict  c.  31,  says, 
that  nothing  in  that  Act  shall  be  construed  to  restrict  the 
liability  of  the  members  to  the  lawful  debts  and  engage- 
ments of  the  Society.  At  the  time  that  Act  passed  the 
members  were  individually  liable,  and  even  if  the  11th  sec- 
tion had  not  .been  inserted  they  would  have  remained  liable. 
The  17  &  18  Vict.  c.  25,  only  substituted  a  more  con- 
venient mode  of  proceeding.  Inasmuch  as  they  are  a 
floctuating  body  there  was  difficulty  in  suing  them,  and 
therefore  the  legislature,  while  it  abstained  irom  making 
them  a  corporation,  provided  a  more  easy  remedy  by  which 
creditors  might  enforce  their  rights  in  a  Court  of  justice. 

MeOisk,  in  reply. — The  registered  officers,  or  trustees, 
represent  the  persons  who  are  members  of  a  Society  at  the 
time  the  action  is  brought ;  and  they  may  be  different  per- 
sons from  those  who  were  members  at  the  time  of  the 
contract.  At  common  law  a  creditor  could  only  have  exe- 
cution against  the  property  of  those  persons  who  were 
members  at  the  time  of  the  contract  The  17  &  18  Vict. 
c.  25,  makes  these  Societies  quasi  corporations  to  this  extent, 
that  a  creditor  may  take  in  execution  the  property  of  the 
members  at  the  time  of  execution  executed,  whether  they 
were  members  or  not  at  the  time  of  the  contract  There- 
fore the  statute  having  created  a  new  liability,  the  remedy 
most  depend  on  its  provisions.  [Martiriy  B. — The  13th 
section  of  the  13  &  14  Vict.  c.  1 15,  seems  directed  to  actions 
in  respect  of  the  property  of  the  Society,  and  does  not 
relate  to  contracts.  The  11th  section  of  the  15  &  16  Vict. 
c  3 1,  contemplates  that  the  Society  will  contract  debts ;  and  it 
enacts  that  the  liability  of  the  members  to  the  debts  of  the 
Society  shall  not  be  in  anywise  restricted.  Then  comes  the 
17  &  18  Vict  c.  25,  which  recites  that  it  is  expedient  to 
vary  the  provisions  of  the  laws  relating  to  Friendly  Societies 
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in  relation  to  Societies  registered  under  the  15  &  16  Vict 
c  31,  8o  far  as  concerns  the  manner  in  which  legal  pro- 
ceedings shall  be  carried  on.     Therefore  the  17  &  18  Vict, 
c.  25,  assumes  that  there  was  some  provision  with  respect 
to  the  mode  in  which  legal  proceedings  were  to  be  carried 
on  against  these  Societies ;  and  then,  by  section  1,  it  directs 
that  all  suits  and  proceedings  at  law  or  in  equity  shall  be 
commenced  and  prosecuted  against  the  registered  officers, 
or  if  no  officer  is  appointed  against  the  trustees.     So  that 
the  liability  of  the  members  being  in  no  vray  restricted, 
there  is  no  mode  of  getting  at  them  except  by  scire  facias.] 
Where,  under  the  powers  given  by  certain  acts  of  pariia- 
ment,  a  director  of  a  mining  Company  was  sued  and  judg- 
ment recovered  against  him  in  an  action  for  work  done  for 
the  Company,  it  was  held  that  the  Court  had  no  power  to 
order  execution  to  issue  against  him,  the  statutes  in  ques- 
tion not  making  such  a  director  personally  liable :  Harriiem 
V.  Timmins  {a).     The  7  Wm.  4  &  1  Vict.  c.  73,  which 
enables  the  Crown  by  letters  patent  to  grant  to  any  Com- 
pany the  privilege  of  suing  and  being  sued  in  the  name  of 
an  officer  of  the  Company,  contains  a  provision  that  judg- 
ments against  such  officer  shall  have  the  same  effi^t  against 
the  persons,  property,  and  effects  of  the  individual  existing 
or  former  members,  as  if  such  judgments  had  been  obtained 
against  the  Company:  sect  24.    The  17  &  18  Vict  c  25, 
contains  no  such  provision,  and  there  is  no  authority  for 
saying  that  a  judgment  against  a  registered  officer  has  a 
greater  effect  than  the  statute  has  given  it 

Cur.  adv.  vuH. 

The  judgment  of  the  Court  was  now  delivered  by 

Watsox,  B. — This  was  a  proceeding  by  scire   facias 
against  the  defendant  on  a  judgment  obtained  against  the 

(a)  4  M.  &  W.  510. 
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the  15  &  16  Vict,  c  31,  which  enacts:  "Nothing  in  thb 
or  the  said  recited  Act  shall  be  construed  to  restrict  in  any 
wise  the  liability  of  the  members  of  any  Society  cstabl'ished 
tmder  or  by  virtue  of  this  Act,  or  claiming  the  benefit 
thereof,  to  the  lawful  debts  and  engagemenU  of  such 
Society." 

This  case  seems  to  have,  in  effect,  been  decided  in  the 
case  of  Burton  v.  Tannahill  (b),  where  it  was  held  that  an 
action,  after  the  passing  of  the  17  &  18  VicL  c  25,  wouM 
not  lie  against  the  individual  members  of  a  Society  like 
this.  In  the  course  of  the  aigument  Crampton,  J.,  is  re- 
ported to  have  said :  "  Why  may  not  there  be  an  action 
against  the  officers,  and  then  a  proceeding  against  the  in- 
dividuals to  obtain  the  fruits  of  the  judgment  ?  Wightmca^ 
J. — Just  as  in  the  case  of  joint  stock  Companies.  Cramps 
ton^  J. — That  being  the  very  object  of  the  enactment.*' 
With  this  we  agree ;  and,  therefore,  there  should  be  judg- 
ment for  the  plaintiff. 

Judgment  for  the  pliuntiff. 

(a)  5  £.  &  B.  797. 


J4M,  18.  King  and  Sheppard  v.  Hamskll. 

Tbe  defendant,  JLlEBT  on  bond  in  the  penal  sum  of  2O0L  The  decla- 
appoint^  ration  set  out  the  condition  as  follows : — Whereas  the  above 
tSITof  wine^      bounden  T.  Hansell  hath  been  appointed  and  now  is  the 

and  f ptrits  of 

the  plaintifis,  gave  to  tbem  a  bond,  with  condition  that  the  defendant  should  diligently,  honestly, 
and  faithfully  senre  the  plaintiffs  as  such  af^ent,  and  should  not  engage  in,  undertake,  transact  or 
do  any  business  in  the  same  trade,  within  ten  miles  of  the  town  of  T.  for  himself  or  any  other 
person  or  firm,  and  should  use  his  best  endeavours  to  promote  the  interest  and  increase  the  Imsinaaa 
and  connection  of  the  plaintiffs ;  and  should  faithfully  and  punctually  collect,  account  for  and 
pay  over  all  debts  of  the  plaintiffii — Htld^  that  the  restriction,  as  to  the  defendant  doing  business 
for  other  persons  in  the  same  trade  within  the  particular  district,  was  limited  to  the  time  he 
remained  in  the  plaintiffs'  ienrice. 


KlHG 
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Botborized  and  commissioned  agent  for  the  sale  of  wines,        1860. 
spirits,  ale,  beer,  porter,  hops,  malt,  goods,  wares,  mercban- 
diae,  and  otber  articles  tbe  property  of  the  said  T.  King  «• 

and  J.  Sheppard,  copartners,  on  tbe  terms  already  agreed 
upon  between  them :  Now  tbe  condition  of  this  bond  or 
obligation  is  such,  that  if  the  above  bounden  T.  Hansell  do 
and  shall  well  and  diligently,  honestly,  and  faithfully  serve 
the  said  T.  King  and  J.  Sheppard  as  such  agent  as  afore- 
said, and  shall  not  engage  in,  undertake,  transact,  or  do  any 
business  in  the  same  trades  or  business,  or  any  or  either  of 
them,  within  ten  miles  of  the  town  of  Towcester,  for  him- 
self or  any  other  person  or  firm ;  and  shall  use  bis  best 
exertions  and  endeavours  to  promote  the  interest  and  to 
extend  and  increase  the  business  and  connection  of  tbe 
said  T.  King  and  J.  Sheppard ;  and  shall  honestly  and  faith- 
fully, duly  and  punctually  collect,  get  in,  and  account  for 
and  pay  over,  at  least  once  in  every  quarter  of  a  year,  or 
oftener  if  thereunto  required  by  the  said  T.  King  and  J. 
Sheppard,  or  either  of  them,  all  debts  and  monies,  goods, 
wares,  and  merchandize,  the  property  of  or  due  and  owing 
to  them  the  said  T.  King  and  J.  Sheppard,  or  either  of 
them,  their  or  either  of  their,  executors,  administrators,  or 
assigns ;  and  shall  not  waste,  embezzle,  spoil,  consume,  de- 
stroy, or  make  away  with,  the  wines,  spirits,  ale,  beer,  porter, 
&c,,  or  any  of  them,  of  the  said  T.  King  and  J.  Sheppard, 
or  either  of  them,  with  which  he  the  said  T.  Hansell  may 
be  entrusted  or  which  may  in  any  way  come  to  his  hands  or 
controul :  Then  this  obligation  to  be  void,  &c. — The  decla- 
ration (after  stating  that  the  persons  in  the  condition  named 
were  the  defendant  and  plaintiffs)  averred,  that  after  the 
making  of  the  bond,  the  defendant  did  on  divers  days  and 
times  engage  in,  undertake,  transact  and  do  business  in  the 
said  trades  or  business  within  ten  miles  from  the  town  of 
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1860.        Tovoester  afbieaid,  fiir  other  pciauos  or  Snns  than  the 
phinliflSs  to  wit,  for  peraons  nang  the  naine,  i^fle  or  finn 
»■  of  MeanbFhipp^  eootiarjto  thenidcooditiooof  theand 

hood:  wherebj  the  sud  bond  becuDe  fiirfeited  aid  the  and 
20OL  becuDe  doe  md  pejable  to  the  phmttfEL— Breach ; 
IioDpsjiiieDt. 

Flea. — ^That  it  was  no  part  of  the  terms  agiccd  upon,  or 
lefiened  to  in  the  nid  cooditioo,  that  the  deiendant  afaoold 
be  under  the  restriction  eontained  in  the  part  of  the  condi- 
tion allied  to  hare  been  broken  by  the  defiendant,  or  any 
restriction  whatsoeYer,  after  he  should  cease  to  be  employed 
by  the  plaintiflEi  or  one  of  them.  And  that  when  the  de- 
fiendant  first  became  agent  far  the  plaintiflEi  as  mentioned  in 
the  aaid  condition,  and  thencefcrth  ontfl  the  disscJution  or 
termination  of  partnership  hereinafter  mentioned,  the  plain- 
tiflb  carried  on  at  Towcester,  in  the  said  condition  men- 
tinned,  a  certun  business^  to  wit,  the  bosineas  of  common 
brewers,  in  oopartnership  with  each  other,  and  in  the  coarse 
of  and  for  the  purpose  of  carrying  on  that  busineaa^  sold 
sndi  articles  as  are  in  the  said  condition  mentioned ;  and 
after  the  execution  of  the  said  bond,  and  before  this  suit, 
the  said  copartnership  was  dissolred  and  terminated,  and 
the  plaintiflb  ceased  to  carry  on  the  said  business,  and 
ceased  to  sell  any  sudi  artides  as  in  the  said  condition 
mentioned ;  and  the  plaintiflT  T.  King  then  wholly  retired 
from  the  said  business  and  has  not  ance  then  carried  on  the 
same.  And  the  defendant  says  that  afterwards  and  before 
this  suit  he  lawfiilly  quitted  the  employment  in  the  said 
condition  mentioned,  and  has  not  since  then  been  employed 
in  any  way  by  the  plaintiflfe,  or  either  of  them.  And  the 
defendant  says  that  he  did  not  at  any  time  whilst  the  plain- 
tiflb  carried  on  business  in  copartnership  as  aforesaid,  or  at 
any  time  until  after  the  said  T.  King  had  retired  from  the 
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said  business  and  ceased  to  carry  on  the  same  as  aforesaid, 
and  after  the  defendant  bad  lawfully  quitted  tbe  same 
employment  as  aforesaid,  commit  the  alleged  breacb  of  *• 

^   ,  ^  llANSELLk 

condition  in  tbe  declaration  mentioned. 
Demurrer  and  joinder  therein. 

Ifupsan,  in  support  of  the  demurrer. — Tbe  plea  is  bad* 
The  defendant,  on  his  appointment  as  tbe  plaintiffs'  agent, 
became  bound  not  to  carry  on  business  either  for  himself  or 
any  other  person  within  ten  miles  of  Towcester ;  but  the 
plea  imports  into  the  condition  of  the  bond,  that  the  restric- 
tion is  only  to  continue  during  the  partnership  of  tbe  plain- 
tiffs, and  whilst  the  defendant  remains  in  their  service* 
The  stipulation,  which  relates  to  his  duties  as  a  clerk,  is 
limited  to  the  period  of  his  service,  but  the  restriction  against 
his  carrying  on  business  for  himself  or  other  persons  within 
tbe  district  mentioned  is  unlimited.  The  object  was,  that  if 
tbe  defendant  became  the  plaintiffs*  agent  he  should  not 
carry  on  the  same  business  in  their  neighbourhood :  it  was 
never  contemplated  that  he  would  carry  on  business  while 
he  continued  their  agent.  The  provisions,  next  before 
and  after  the  one  in  question,  are  limited  to  tbe  period  of 
service. 

Bracer  appeared  in  support  of  the  plea,  but  was  not 
called  upon  to  argue. 

ToiAjocKf  C.  B. — I  am  of  opinion  that  our  judgment 
ought  to  be  for  the  defepdanL  The  bond  was  given  to 
persons  in  partnership,  but  its  meaning  would  perhaps  be 
more  clear  if  it  were  considered  as  the  language  of  one 
person  on  entering  into  the  service  of  another.  Suppose  the 
defendant,  on  being  appointed  the  agent  of  a  single  person 


fla^gwfc 
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ISGOl  u^  hnrinens  had  bound  hinnelf  in  the  kngmge  here  used 
&ithfull¥  to  sore  and  noi  to  cany  on  the  same  bu»ne» 
within  a  certain  district,  would  the  rpstrictioo  continoe 
during  the  Utcs  of  the  parties?  If  not,  why  should  it  con- 
tinoe in  the  case  of  a  partnership  ?  Here  are  stipulations 
that  the  definidant  shall  do  certain  things  and  shall  abstain 
finom  doing  other  acts ;  and  the  question  is^  how  kmg  is 
that  to  continoe  ?  It  is  manifrst  that  the  obl^adoo,  dili- 
gently, honestly,  and  fiuthfnlly  to  serre  the  plaintifls^  does 
not  extend  beyond  the  pmod  of  senrice.  The  same  may 
be  said  of  the  stipdatioos  following  the  one^  that  he  will 
not  engage  in  business  within  the  particular  district.  Then, 
the  dause  before  and  the  danse  after  the  one  in  question 
being  deariy  limited,  the  plain  inference  is^  that  all  theae 
obligations  are  to  continoe  only  whikt  the  defendant  remains 
in  the  serrice  of  the 


Mabtiv,  B. — I  am  of  the  same  opinioiL  The  oonstroe* 
tioo  attempted  to  be  pot  on  the  condition  of  this  bond  is 
most  unreasonable.  It  appears  by  the  pleadings  that  the 
defendant  was  an  agent  for  the  sale  of  wine  and  spirits  for 
the  plaintifis,  that  he  has  left  their  service,  and  the  breach 
allied  is,  that  he  did  business  in  the  said  trade  within  ten 
miles  of  Towcester  for  other  persons  than  the  plaintifls. 
It  is  therefore  to  be  seen  whether  there  is  anything  in  the 
condition  of  this  bond  which  prohibits  him  from  selling  wine 
and  spirits  for  other  persons  after  he  has  left  the  plaintifls* 
serrice.  It  is  consistent  with  what  is  stated,  that  the  plaintifls 
were  merchants  in  London,  who  employed  the  defendant 
to  sell  wine  and  spirits  for  them  at  Towcester ;  and  it  is  said 
that  the  defendant  has  bound  himself  for  ever  not  to  sell 
wine  and  spirits  for  any  other  person  within  ten  miles 
from  Towcester.     It  seems  to  me  a  monstrous  construction 


HILARY  TERM^    23    VICT. 

to  say  that  the  defendant  has  tied  up  his  hands  for  ever. 
In  my  opinion,  having  left  the  plaintiffs'  service,  he  is  free 
to  act  for  any  one. 

Watson,  B. — I  am  of  the  same  opinion.  It  is  evident 
to  me  that  this  clause  was  framed  to  prevent  the  defendant 
from  setting  up  business  for  himself  within  the  particular 
district  while  he  was  in  the  service  of  the  plaintifis.  All  the 
provisions  before  and  after  the  one  in  question  apply  only  to 
the  time  of  service,  and  the  object  of  these  stipulations  was 
that  the  defendant  should  devote  his  whole  time  and  atten- 
tion to  the  plaintiffs'  business. 

Channell,  B. — ^I  am  also  of  opinion  that  the  stipulation, 
the  breach  of  which  is  the  foundation  of  this  action,  does 
not  extend  beyond  the  period  of  service.  The  defendant 
undertakes  that  during  the  existence  of  his  agency,  he  will 
fiuthfuUy  serve,  and  not  sell  wine  or  spirits  on  his  own 
account. 

Judgment  for  the  defendant. 


King 

9. 

Hansell. 
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1860. 


Jan.  16. 


The  6tb  sec- 
tion of  the 
3  Wm.  4, 
c.  IzTiii.  (for 
improring  the 
towDflhip  of 
Birkenhead)* 
provides  that 
no  person 
shall  be  capa- 
ble of  acting 
as  a  Commis- 
tioner  in  the 
execution  of 
that  Act,  unless 
he  shall  have 
the  qualifica- 
tion thereby 
required. 
Section  10 


GouGH  o.  Hardman. 

JL  HE  declaration  stated  that,  by  an  act  of  parliament 
passed,  &c.  (3  Wm.  4,  c  Ixviii.),  intituled  **  An  Act  for 
pavingy  lighting,  watching,  cleansing,  and  otherwise  improT- 
ing  the  township  or  chapelrj  of  Birkenhead,  in  the  county 
palatine  of  Chester,"  &c.,  it  was  enacted  that  the  mayor 
and  bailifis  of  the  borough  and  town  of  Liverpool  for  the 
time  being,  and  the  four  junior  aldermen  of  the  said 
borough  and  town  for  the  time  being,  together  with  cer« 
tain  Commissioners  therein  named,  and  their  successors, 
to  be  appointed  under  the  provisions  thereinafter  contained, 
should  be  and  were  thereby  appointed  Commissioners  for 
Mnaiw  of  5(M.  putting  the  said  Act  into  execution ;  and  provision  was. 
vi^oslb^fTcr  ^^®^^°  *'so  made  for  the  election  and  appointment  of  new 
as  a  Commis-     Commissioners  in  the  room  of  the  Commissioners  so  dvinir, 

sioner  without  «      d* 

being  cpalified.  becoming  disqualified,  or  refusing  to  act  as  therein  men- 

The  1  Vict. 

c  xzziii.  tioned.     And  it  was  in  aud  by  the  6th  section  of  the  said 

provisions  of  Act  enacted,  that  no  person  (except  persons  constituted 

c  lx?iiL,  as  to  Commissioners  by  virtue  of  their  offices)  should  be  capable 

mentfnumber,  ^f  acting  as  a  Commissioner  in  the  execution  of  that  Act, 

mode  of  elec- 
tion and  Quali- 
fication of 
Comoiis- 
sionera.    Sec- 
tion 2,  aAer 
defining  the 
number  of  the 
new  Commis- 
sioners and 


unless  at  the  time  of  his  acting  he  should  be  in  the  actual 
occupation  of  premises  lying  and  being  within  the  town- 
ship of  Birkenhead,  rated  in  the  rate  made  for  the  relief  of 
the  poor  to  the  yearly  value  of  30/. ;  or  should  be  in  his 
own  right,  or  in  right  of  his  late   or  present  wife,  pos- 


transferring  to 

them  the  powers  of  the  former  Commissioners,  enacts,  **  that  all  provisions  in  the  former  Act 
contained  in  reference  to  the  Commissioners  thereby  appointed  shall  bo  held  to  apply  to  the 
Commissioners  to  be  appointed  under  this  Act  and  the  acts  of  such  Commissioners,  in  the  same 
manner  as  if  the  same  were  re-enacted  and  repeated  in  that  Act  (except  so  Car  as  the  same  are 
repealed  by  or  are  inconsistent  with  its  pruvisions),  and  that  the  two  Acts  shall  be  construed 
together  as  one  Act.**  Section  7  requires  a  different  qualification,  but  there  is  no  clause  in  the 
1  Vict.  c.  xxxiii.  which  in  terms  imposes  a  penalty  on  persons  acting  as  Commissioners 
without  such  Qualification. — HM^  that  a  person  who  acted  as  a  Commissioner  under  the  1  Vict, 
c.  xxxiii.,  witnout  being  qualified  as  required  by  that  Act,  was  liable  to  the  penalty  imposed 
by  the  3  Wm.  4,  c.  Ixviii. 
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8e89ed  of  property  within  the  said  township  of  the  value 
of  IOOO/.9  above  reprises.  And  it  was  in  and  by  the  10th 
section  of  the  said  Act  enacted,  that  if  any  person  should 
act  as  a  Commissioner  without  being  duly  qualified  as  afore- 
said, he  should  for  such  offence  forfeit  and  pay  the  sum  of 
soil,  to  be  recovered,  with  full  costs  of  suit,  in  any  of  her 
Majesty's  Courts  of  record  at  Westminster,  by  any  person 
who  should  sue  for  the  same,  &c.  And  whereas  by  another 
Act  passed,  &c.  (1  Vict*  c.  zxxiii.^  being  an  Act  to  amend 
the  before  mentioned  Act  (3  Wm.  4,  &  Izviii.),  afler  enact- 
ing that  so  much  of  the  said  hereinbefore  mentioned  Act 
as  related  to  the  appointment  of  the  Commissioners  therein 
namedy  and  to  the  number  and  mode  of  election  and  quali- 
Bcation  of  Commissioners  to  be  thereafter  appointed,  should 
be  and  the  same  was  thereby  repealed :  It  was  in  and 
by  the  2nd  section  of  the  said  Act  of  the  1  Vict,  enacted, 
that  there  should  be  twenty-four  Commissioners  for  putting 
that  Act  and  the  said  hereinbefore  mentioned  Act  into 
execution,  three  of  whom  should  be  members  of  the  town 
council  of  the  corporation  of  Liverpool  for  the  time  being, 
and  appointed  by  such  town  council,  and  the  remainder  of 
whom  should  be  elected  under  the  provisions  thereinafter 
mentioned;  *'and  all  the  powers,  duties  and  authorities  of 
the  Commissioners  in  the  said  thereinbefore  Act  mentioned 
should  be  vested  in  and  exercised  by  the  Commissioners  to 
be  appointed  under  and  by  virtue  of  that  Act,  as  fully  and 
effectually  to  all  intents  and  purposes ;  and  all  provisions 
in  the  said  thereinbefore  Act  contained  in  reference  to  the 
Commissioners  thereby  appointed  should  be  held  to  apply 
to  the  Commissioners  to  be  appointed  under  that  Act  and 
the  acts  of  such  last  mentioned  Commissioners,  in  the  same 
manner  as  if  the  same  were  re-enacted  and  repeated  in  that 
Act  (except  so  far  as  the  same  were  repealed  by  or  were 
inconsistent  with  the  provisions  of  thb  Act  or  any  general 

VOL*  v. — V.  S.  I  BXCH. 
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1860.        public  Act) ;  and  the  said  hereinbefore  mentioned  Act  and 

\r^~"^      that  Act  should  be  construed  together  as  one  Act.**     And  it 

9,  was  in  the  7th  section  enacted.  <^  that  no  person,  with  the 

B.ARDKAM.  ^ 

exception  of  the  persons  to  be  appointed  by  the  town 
council  of  the  corporation  of  Liverpool  as  therein  men- 
tioned, should  be  qualified  to  be  elected  or  to  act  as  a 
Commissioner  in  the  execution  of  that  Act,  unless,  at  the 
time  of  his  being  elected  and  of  his  acting,  he  should  be 
an  actual  occupier  of  premises  lying  and  being  in  the 
said  township,  and  be  rated  for  the  same  in  the  rate  made 
for  the  relief  of  the  poor  to  the  yearly  value  of  352. ;  or 
unless  he  should  be  rated  in  such  rate,  and  be  possessed 
in  his  own  right,  or  in  right  of  his  late  or  present  wife,  of 
property  in  the  said  township  of  the  value  of  1,500/.,  above 
reprises." — The  declaration  then  set  out  the  2nd  and  3rd 
sections  of  the  9  Vict  c.  xxviii.,  which  repealed  so  much 
of  the  1  Vict  c.  xxxiii.  as  authorized  the  town  council  of 
Liverpool  to  appoint  three  Commissioners,  and  reduced 
their  number  to  twenty-one. — Averments:  that,  after  the 
passing  of  the  said  several  Acts,  and  before  this  suit,  and 
within  the  county  of  Chester,  the  defendant,  contrary  to 
the  statutes,  &c.,  acted  as  a  Commissioner  in  the  execution 
of  the  1  Vict  c.  xxxiii.  and  of  the  said  several  Acts,  without 
being  duly  qualified  as  was  and  is  required  in  and  by  the 
1  Vict  c.  xxxiii. — The  declaration  then  averred  perform- 
ance of  all  conditions  precedent,  and  that  the  offence  was 
committed  in  the  county  of  Chester ;  that  all  things  had 
been  done  and  happened  to  entitle  him  to  the  payment  of 
the  penalty  of  50L ;  and  concluded  with  the  usual  allegation 
of  actio  accrevit,  &c. 

Demurrer  and  joinder  therein. 

Mellish,  in  support  of  the  demurrer. — The  enactment 
imposing  the  penalty  for  which  this  action  is  brought  has 
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been  repealed.  The  6th  section  of  the  3  Wm.  4,  c.  Ixviii., 
enacts,  that  no  person  shall  be  capable  of  acting  as  a  Com- 
missioner in  the  execution  of  that  Act  unless  he  shall  occupy  «. 

.  .  Hardman. 

premises  withm  the  township  of  Birkenhead  rated  in  the 

poor  rate  to  the  yearly  value  of  30/. ;  or  shall  be  possessed 
of  property  within  the  township  of  the  value  of  1000/.  The 
10th  section  imposes  a  penalty  of  50/.  on  any  person  who 
shall  act  as  a  Commissioner  without  being  duly  qualified. 
The  1  Vict  c.  xxxiii.,  s.  1,  repeals  the  provisions  of  the 
3  Wm.  4,  c.  Ixviii.,  as  to  the  appointment,  number,  mode 
of  election  and  qualification  of  the  Commissioners ;  and 
the  2nd  section  requires  twenty-four  Commissioners  to 
be  appointed,  and  it  enacts  *'  that  all  provisions  in  the 
said  recited  Act  contained  in  reference  to  the  Commis- 
sioners thereby  appointed  shall  be  held  to  apply  to  the 
Commissioners  to  be  appointed  under  this  Act  and  the 
acts  of  such  last  mentioned  Commissionei*s,  in  the  same 
manner  as  if  the  same  were  re-enacted  and  repeated  in  this 
Act  (except  so  far  as  the  same  are  repealed  by  or  are 
inconsistent  with  the  provisions  of  this  Act),  and  the 
recited  Act  and  this  Act  shall  be  construed  together  as 
one  Act."  The  7th  section  of  the  1  Vict  c.  xxxiii. 
requires  that  persons  acting  as  Commissioners  shall  be 
rated  for  the  relief  of  the  poor  to  the  yearly  value  of 
35£,  or  possessed  of  property  in  Birkenhead  of  the  value 
of  1,500/. ;  but  there  is  no  clause  in  the  1  Vict  c.  xxxiii. 
which,  in  terms,  imposes  any  penalty  on  persons  acting  as 
Commissioners  without  being  duly  qualified.  The  question 
then  is,  whether  the  1  Vict.  c.  xxxiii.,  which  repeals  the 
qualification  of  the  Commissioners  required  by  the  3  Wm.  4, 
c.  Ixviii.,  by  necessary  implication  re-enacts  its  clause  im- 
posing the  penalty.  It  is  submitted  that  it  does  not,  and 
that  the  penalty  only  attaches  where  a  person  acts  as 
a  Commissioner  without  the  having  the  qualification  re- 

I  2 


116 


9, 

Basdmak. 


BXCHEQURK   EEFOVm. 

quired  by  the  3  Vfnu  4,  c.  Ixviii.  IPMfek,  C.  B.— The 
last  Act  most  be  constmed  as  requiring  a  new  qualification, 
but  retaining  the  penalty  imposed  by  the  former  Act] 
The  latter  Act  only  re-enacts  the  proyisions  of  the  former 
in  reference  to  the  Commisdoners,  whilst  it  repeals  its  pro- 
visions as  to  their  quaIificati<HL  The  penal  clause  is  not  an 
enactment  in  reference  to  the  Commissioners,  but  to  persons 
acting  as  such  without  being  qualified. 

Webby  appeared  in  support  of  the  dedaratioDy  but  was 
not  called  upon  to  argue. 

Pollock^  C.  B. — It  seems  to  me  that  the  meaning  of  the 
legislature  is  so  expressed  that  it  does  not  require  the  acnte- 
ness  of  a  lawyer  to  comprehend  it.  There  must  be  judgment 
for  the  plainti£ 

Mabtin^  B. — I  think  that  the  meaning  of  the  2nd  secdon 
of  the  1  Vict  a  xxxiii.  is,  that  the  penalty  imposed  by  the 
former  Act  shall  apply  to  the  qualification  required  by  the 
latter  Act  The  two  Acts  are  to  be  read  as  one ;  and  it  is 
the  same  as  if  the  clause  imposing  the  penalty  was  re-enacted 
in  the  latter  Act 

Watson,  B. — I  am  of  the  same  opinion. 

Judgment  for  the  plaintiff 
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HoLDiNO  and  Others  v.  Elliott.  •'***•  *^' 

X  HE  declaration  stated  that  the  plaintifis  and  the  defend-  P"^^  f ^-. 

^  denee  is  ad- 

ant  agreed  that  the  plaintifis  should  buy,  and  the  defendant  missible  to 

sell,  a  certain  quantity  of  ale,   to  be  well  and  properly  penon,wlioM 

packed  for  a  voyage  to  Hong  Kong. — Breaches :  that  the  |S[?^?£^f 

defendant  did  not  deliver  the  whole  of  the  agreed  quan-  ^^^^^i, 

tity;  and  that  the  ale  was  badly  and  improperly  packed  J*^^jjj^^ 

for  the  voyage,  and  became  deteriorated,  and  there  was  a  ^'^S^^^n 

consequent  loss  on  arrival  at  Hong  Kong,  by  resale  &c.         fpeakin^,  an 

liiToic6  IS  onl J 

To  this  the  defendant  pleaded,  denying  the  agreement,  endenoe  of  a 

oontractf  and 

and  other  pleas  which  it  is  unnecessary  to  set  out.  not  a  contract 

At  the  trial,  before  ChanneU^  B.,  at  the  last  Glamorgan-  ^'*' 
shiie  Summer  Assizes,  it  appeared  that  the  plaintifis  were 
the  owners  of  a  ship  called  the  **  Ayrshire,"  and  the  de- 
fendant a  bonded  store  merchant  at  Cardiff.  The  plaintifis' 
case  was,  that,  the  ship  being  at  Cardiff  in  the  Spring  of 
1857  and  about  to  sail  for  Hong  Kong,  the  captain,  one  of 
the  plaintiffs,  had  purchased  of  the  defendant  the  said  ale, 
together  with  certain  hams  and  cheeses,  and  that  the  ale 
was  deficient  in  quantity,  many  of  the  bottles  being  only 
partially  filled,  and  also  improperly  packed  for  the  voyage; 
in  consequence  of  which  the  ale  became  deteriorated,  and 
was  necessarily  disposed  of  on  its  arrival  at  Hong  Kong  at 
a  great  loss.  In  support  of  their  case  the  plaintifis  pro- 
duced an  invoice  made  out  by  the  defendant  and  delivered 
to  them.  This  invoice  had  a  printed  heading,  **  Bought  of 
Joseph  Elliott,  Dealer  in  Bonded  Stores,  &c,*'  and  in  it 
the  plaintifis  were  debited  with  the  hams,  cheeses  and  ale ; 
the  amounts  due  for  the  hams  and  cheeses  being  added 
together,  and  a  double  line  drawn  beneath  the  total ;  the 
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amount  for  the  ale  following  below,  and  the  gross  amoant 
of  the  hams,  cheese  and  ale  being  made  up  at  the  foot  of 
the  whole  account.  They  also  proved  payment  to  the 
defendant  of  the  whole  amount  by  cheque. 

On  the  part  of  the  defendant,  evidence  was  tendered 
that  he  was  only  the  seller  of  the  hams  and  cheese ;  that, 
when  applied  to  for  the  ale,  he  informed  the  pkdntifiB  that 
he  did  not  deal  in  ale,  and  was  not  a  licensed  exporter, 
but  that  he  could  recommend  them  to  a  person  of  the 
name  of  Phillipps,  who  he  believed  would  give  them  satis- 
faction :  that  they  accordingly  went  to  Phillipps  and  pur- 
chased the  ale  of  him,  and  that,  after  such  purchase,  the 
.plaintiffs  had  requested  him  to  include  the  ale  in  his  in- 
voice, for  the  convenience  of  making  only  one  remittance : 
that  he  had  done  so  accordingly,  and  that,  on  receipt  of  the 
cheque,  he  had  paid  over  to  Phillipps  (who  had  since  died 
in  insolvent  circumstances)  the  amount  due  to  him  for  the 
ale,  Phillipps  handing  him  back  a  small  sum  by  way  of  com- 
mission for  the  recommendation,  which  was  said  to  be  a 
usual  practice  under  such  circumstances.  In  further  sup- 
port of  his  case  he  also  put  in  the  usual  Custom  House 
documents,  clearances,  &c.,  which  all  named  Phillipps  as 
the  exporter. 

The  counsel  for  the  plaintiffs  objected  to  this  evidence, 
and  insisted  that  the  invoice  was  conclusive,  and  cited 
Jones  v.  Littledale  (a)  as  an  authority  that  the  defendant 
could  not  travel  out  of  the  invoice  to  shew  that  he  was  not 
in  reality  himself  a  contracting  party. 

The  learned  Judge  ruled  that  evidence  was  admissible 
to  shew  that  the  invoice  was  not  intended  to  constitute  or 
set  forth  the  contract,  so  as  to  preclude  the  defendant 
from  saying  that  he  was  not  the  seller  of  the  ale ;  and  his 
lordship  left  it  to  the  jury  to  say  whether  the  contract  was 

(a)  6  Adol.  &  E.  486. 
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between  the  parties  named  in  the  invoice,  at  the  same  time 

taking  the  opinion  of  the  jury  on  the  amount  of  damages* 

The  jury  having  found   for  the  defendant  on   the  plea  «. 

J        .         ,  .  Elliott. 

denying  the  agreement,  and  assessed  the  damages  contin- 
gently at  1202.,  leave  was  reserved  to  the  plaintifis  to  enter 
the  verdict  for  them,  if  the  Court  should  be  of  opinion 
that  the  terms  of  the  invoice  were  conclusive  as  to  the 
defendant  being  the  seller,  and  that  no  parol  evidence  was 
admissible  to  contradict  or  explain  it. 

In  last  Micliaelmas  Term  a  rule  was  obtained  to  enter  the 
verdict  for  the  plaintifis  on  the  above  mentioned  grounds ; 
against  which 

.  H.  S.  Giffard  and  G.  B.  Hughes  now  shewed  cause. — 
The  evidence  was  admissible  for  the  purpose  of  shewing 
who  were  the  real  parties  to  the  contract,  and  the  question 
was  properly  left  to  the  jury.  An  invoice  is  no  estoppel 
unless  it  appears  on  the  face  of  it  to  be  the  contract  between 
the  parties.  Parol  evidence  is  not  admissible  to  shew  that 
an  agreement,  absolute  on  the  face  of  it,  is  conditional 
only,  yet  it  may  be  given  for  the  purpose  of  shewing  that 
the  agreement,  though  signed  by  the  parties,  vras  not  in- 
tended to  operate  as  an  agreement  until  approved  of  by  a 
third  party :  Pym  v.  Campbell  (a).  That  principle  applies 
a  fortiori  to  an  invoice,  which  in  most  cases  is  not  the 
contract,  but  mere  evidence  of  a  sale:  Bowes  v.  Foster {b). 
In  Jones  v.  Littkdak  (c)  there  was  no  contract  but  the 
invoice  in  which  the  defendants  described  themselves  as 
the  sellers  of  the  goods,  their  object  being  to  secure  the 
passing  of  the  money  through  their  hands;  so  that  they 
sought  to  have  the  rights  of  principals  and  at  the  same 
time    to   repudiate   their  liability.     Higgins  v.  Senior  {d) 

(a)  6  £.  &  B.  370.  (c)  6  A.  &  E.  486. 

(6)  2  H.  &  N.  779.  (d)  8  M.  &  W.  834. 
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1S6Q.  u  an  sathority  in  the  defendant's  frfooTy  becannp.  there  b 
was  left  to  the  jmy  to  aj  what  was  the  cmuiact  between 
the  parties. 

Gfwg,  A^tltmi  and  F.  W.  Tlmfd,  in  anpport  of  themku 
— The  eridence  was  inadnuadbk  to  alter  the  written  con- 
tract contained  in  the  invoice.  Mmgnt  T.  ifii's w  {a%  Jamu 
T.  Uideiakih)  and  H^ycat  t.  Semmr{c)  are  ezpicas  andio. 
rities  that  a  peraon  who  enten  into  a  wiitlen  cuulinci  in 
his  own  name  ry^"nt  afterwaids  set  up  that  he  was  merely 
acting  as  an  agent.  Here  the  invoice  npoo  the  fine  of  it 
dhews  that  the  contiact  was  made  with  the  defendant. 
[Mariim^  & — An  inTotoe  obbt  or  obbt  not  be  the  oootrac^ 
bot  in  nine  hundred  and  nmefr-nine  cases  out  of  a  thoo* 
sand  it  is  nocj  The  rak,  as  laid  down  in  Suxy  on 
AgencT  (£)^  m  that  **  a  penoo  contracting  as  agent  will  be 
peisooallT  reapon'sihlr  where  at  the  tiaae  of  inaling  the 
contiact  he  does  not  dwrlose  the  fret  of  his  aamci;  hot 
treati  with  the  other  party  as  being  hiasself  the  prin- 
cipal, far  in  snch  a  case  it  fallows  iimrntPJj  thai  civdit  is 
fCiTcn  to  him  co  aocoont  of  the  coctracL*  Alao^  in  2  Smiths 
Lead.  Cas.  p.  903;  note,  it  »  aaki  ^tfaal  pasol  cmidemje 
can  nerer  be  admined  far  the  purpuae  of  i  iiaMiaiing  an 
agent  who  has  entered  inco  a  written  contract,  in  whidi 
he  appears  as  rriccxpal,  even  chooeh  he  ahonid  ptmiuBC  to 
sbew,  if  alluveCy  xhaL  be  menciooed  has  [■■■^ip^  at  the 
ciflBc  of  eoterio^  into  it,  seems  co  be  now  well  esaafafishBd.* 
Thk  ctse  i^  widiin  that  principle. 

PocxocXy  C.  EL — ^The  miue  most  be  cieclmged.  I  thiidE 
^haL  this  is  a  case  ai  vhkii  the  inwoce  does  xboc  estop  the 
defaaiant  frum  sfaewing  wbac  the  real 


i&)  f  ^  ft  £.  «r.  i^i}  Sea.  »i. 
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Indeed,  I  doubt  whether  in  any  case  an  invoice  can  with 
IMx>prietj  be  called  an  estoppel.  No  doubt,  there  are  cases 
where  an  invoice  is  very  strone  evidence  to  shew  what  was  ^  *- 
the  contract  between  the  parties;  but  here  it  appears  to  me 
that  the  contract  was  made  long  before  any  invoice  was 
contemplated,  and  that  this  form  of  invoice  was  adopted,  not 
fi>r  the  purpose  of  shewing  the  relation  in  which  the  parties 
stood,  but  with  a  different  object  The  case  was  correctly  left 
to  the  jury,  and  it  is  determined  in  a  manner  which  does  not 
call  for  our  interference,  on  the  ground  of  the  verdict  being 
against  the  weight  of  evidence.  The  cases  cited  do  not 
necessarily  lead  to  the  conclusion  that  the  invoice  must  be 
taken  to  be  the  contract  between  the  parties.  My  brother 
Martm  has  pointed  out,  that  whether  an  invoice  is  the  con- 
tnct  or  not,  must  depend  upon  whether  the  parties  intended 
it  shoold  be.  If  a  person  goes  into  a  shop  and  pays  for 
goods,  and  an  invoice  is  then  made  out,  probably  that  would 
be  the  contract  Here,  however,  the  invoice  was  made  out 
long  after  the  goods  were  supplied.  For  these  reasons  I 
tlunk  that  we  ought  not  to  disturb  the  verdict 

Mabtin,  B. — I  am  of  the  same  opinion.  I  found  my 
judgment  on  this,  that  the  case  has  been  satisfactorily  tried 
before  my  brother  Channel^  and  the  jury  have  found  that 
the  transaction  before  the  invoice  was  the  real  contract, 
and  that  it  was  a  contract  between  the  plaintiff  and 
Phillipps,  and  not  a  contract  between  the  plaintiff  and  the 
defendant.  There  is  no  fault  to  be  found  with  the  verdict 
as  being  against  the  weight  of  evidence,  and  the  only  ques- 
tion is,  whether  the  invoice  estopped  the  defendant  from 
proving  the  real  transaction.  I  am  of  opinion  that  it  did 
not  The  true  rule  is  laid  down  in  Higgins  v.  Senior  (a), 
that  where  there  is  a  written  agreement,  on  the  face  of 

(a)  8  M  &  W.  834. 
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1860.        which  the  seller  represents  himself  as  the  principal,  it  is 

^^'^^      not  competent  for  him  to  discharge  himself  from  liability 
HoLDina  *  o  J 

V.  bj  shewing  that  he  was  agent  only.     But  there  the  written 

agreement  was  the  contract  between  the  parties.  Here  the 
invoice  was  not  the  contract, — the  contract  was  by  parol, 
and  the  invoice  was  not  made  out  until  long  after.  I  agree 
that  if  at  the  time  of  the  sale  an  invoice  is  made  out,  or 
any  thing  passes  to  shew  that  the  parties  meant  the  invoice 
to  be  the  contract  it  would  be ;  but  I  am  also  of  opinion 
that  if  there  be  nothing  of  that  kind,  the  mere  circumstance 
cff  an  invoice  being  afterwards  made  out  will  not  make  it 
the  written  contract  or  clothe  it  with  the  incidents  of  one. 
The  contract  having  in  fact  been  made  between  the  plaintiff 
and  Phillipps  and  not  between  the  plaintiff  and  the  defend- 
ant, the  invoice  does  not  estop  the  defendant  from  shewing 
what  the  real  contract  was.  Magee  v.  Atkinson  (a)  shews 
that  the  question  was  properly  left  to  the  jury.  It  is  said 
that  it  is  difficult  to  distinguish  this  case  from  Jones  v. 
Littkdale  (b) ;  it  may  be  so,  but  it  seems  to  me  mistake 
pervades  that  judgment :  it  supposes  that  if  there  be  a  parol 
contract  which  does  not  satisfy  the  Statute  of  Frauds,  an 
invoice  afterwards  sent  becomes  the  contract  But  that  is 
not  so. 

CuANNELL,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  I  agree  that  an  invoice  is  only  evidence 
of  a  contract,  and  not  a  contract  per  se.  The  only  doubt 
I  had  arose  from  the  case  of  Jones  v.  Littledale,  but  the 
observation  of  my  brother  Martin  explains  that  case ;  be- 
sides, it  is  distinguishable  in  this  respect,  that  it  was  not 
only  a  sale  by  a  broker,  but  also  a  sale  by  auction,  and  there 
was  evidence  of  a  custom  at  Liverpool  to  contract  as  prin- 

(a)  2  M.  &  W.  440.  (^)  6  A.  &  £.  486. 
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cipals  ID  order  to  insure  the  money  passing  through  their 
hands.  That  case  may  also  be  supported  on  the  ground 
adverted  to  by  Coleridge^  J.,  in  the  course  of  the  argument, 
that,  as  brokers,  by  such  a  dealing  they  undertook  to  deliver. 
Taking  the  invoice  as  evidence  of  a  contract,  it  seems  to 
me  that  the  verdict  was  not  against  the  weight  of  evidence. 

Rule  dischai^d. 


Hunt  v.  Hibbs.  /cm.  25. 

JLlECLARATIONk — That  after  the  passing  of  a  certain  Anyoreneer 
act  of  parliament,  &c.  (5  &  6  Wm.  4,  c.  76),  intituled  "An  or^^reftSl"^' 
Act  to  provide  for  the  regulation  of  municipal  corporations  *?  "  and*'*^* 
in  England  and  Wales  f  and  after  the  passing  of  a  certain  ^^^  *^® 
other  Act,  &c.  (20  &  21  Vict.  c.  50),  intituled  "An  Act  to  List"  to  the 

town  clerk 

amend  the  Acts  concerning  municipal  corporations  in  £ng-  on  or  before 

the  Ist  day 

land,**  and  before  and  at  the  time  of  the  neglect  and  refusal  of  September 
hereinafter  mentioned,  to  wit,  before  the  1st  day  of  Sep-  as  reoiured  bj 
tember,  1859,  the  defendant  was  one  of  the  overseers  of  the  corporation 
poor  of  the  parish  of  Weymouth,  within  the  said  borough  WiS!*^  *  76. 
of  Weymouth  and  Melcombe  Regis,  and  before  and  on  the  ^  ^^'  v  ct^^ 
said  Ist  day  of  September,  1859,  there  were  divers  and  very  {:•  ^-o,  s.  7,  it 
many  persons  in  the  said  parish  duly  qualified  in  that  behalf,  penalty 

imposed  bj 

who  then  were  entitled  to  be  enrolled  in  the  burgess  roll  of  the  48th  see- 
the said  borough  of  that  year,  according  to  the  provisions  former  Act, 
of  the  said  statutes,  in  respect  of  property  within  the  said  ^e  hu^nade 
parish:  that  it  was  the  duty  of  the  defendant  as  such  over-  and'defwered 
seer  of  the  poor  of  the  said  parish,  and  of  the  other  over-  '"*^^}oro°the 
seers  of  the  poor  of  the  said  parish,  on  or  before  the  said  ^thof  Septem. 

Tision  as  to  the  time  being  imperative  and  not  directory  only.    The  names  in  such  list  must  bo 
in  alphabetical  order. 
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1800.  Ist  day  of  September,  1 859,  to  make  out  an  alphabetical  list, 
according  to  the  provisions  of  the  said  statutes,  of  the  bur- 
gesses of  the  said  borough  in  the  said  parish,  that  is  to  say, 
of  all  |)crsons  who  should  be  entided  to  be  enrolled  in  the 
burgess  roll  of  the  said  borough  of  that  year,  according  to 
the  provisions  of  the  statutes  in  such  case  made  and  pro- 
vided, in  respect  of  property  within  the  said  parish ;  and 
that  the  defendant,  as  such  overseer,  ought  on  or  before  the 
day  and  year  aforesaid  to  have  signed  such  burgess  list,  and 
to  have  delivered  the  same  so  signed  to  the  town  derk  of 
the  borough  aforesaid :  Yet  the  defendant  not  regarding  his 
duty  in  that  behalf,  and  not  respecting  the  statutes  in  such 
case  made  and  provided,  did  not,  on  or  before  the  said  Ist 
day  of  September,  1859,  make  out,  or  sign,  or  deliver  to  the 
town  clerk  of  the  said  borough  such  burgess  list  as  afore- 
said, but  unlawfully  neglected  and  refused  so  to  do,  contrary 
to  the  form  of  the  statutes,  &c. ;  whereby  and  by  force  of  the 
statutes,  &c«,  the  defendant  has  forfeited  for  lus  said  offence 
the  sum  of  50L ;  and  thereby  and  by  force  of  the  statutes^ 
&C.,  actio  accrevit,  &c* 

Plea. — That  after  the  said  1st  day  of  September  and 
before  or  on  the  5th  day  of  the  same  month,  he  the  de- 
fondant,  in  all  respects  in  compliance  with  the  provisions  of 
the  said  first  mentioned  statute,  duly  made  out,  agned,  and 
delivered  such  list,  as  in  and  by  that  statute  is  reqoiied. 
Demurrer  and  joinder  therein. 

JAmto/air  AwiM  (C.  E.  Tkrmr  with  him),  in  support  of 
the  demurrer. — The  question  depends  on  the  Mamdpal 
Corpimaion  Act»  5  &  6  Wm.  4*  c.  76,  and  the  Act  to 
amend  the  Act  concerning  municipal  corpccatioiis,  20  &  21 
Mcc  c.  5<\  The  I5th  :»ction  of  the  fortner  Act  enacts^ 
**  That  on  the  5ih  day  of  September  in  every  year  the  over- 
se<erft  of  the  poor  of  every  piriah  whoUv  or  in  part  within 


HILARY  TBRM^    23    VICT.  125 

any  borough  shall  make  out  an  alphabetical  list,  to  be  called        i860. 

*  The  Burgess  List,'  &c.,  of  all  persons  who  shall  be  entitled      ^'^ — ' 

Hunt 

to  be  enrolled  in  the  burgess  roll  of  that  year,  according  to  v. 

the  provisions  of  this  Act,  in  respect  of  properly  within 
such  parish;  and  the  overseers  shall  sign  such  burgess  lists, 
and  shall  deliver  the  same  to  the  town  clerk  of  the  borough 
on  the  5th  day  of  September  in  every  year,**  &c.  By  sec- 
tion 48»  **  if  any  overseer  of  any  parish  wholly  or  in  part 
within  any  borough  shall  neglect  or  refuse  to  make  out, 
sign,  and  deliver  such  list  as  aforesaid,  &c.,  every  such  ovev- 
seer  for  every  such  oflence  shall  forfeit  and  pay  the  sum  of 
50iL,  &c.,  which  shall  be  recovered  with  full  costs  of  suit,  by 
any  person  who  will  sue  for  the  same  within  three  calendar 
months  after  the  commission  of  such  offence,  &c«  The 
20  &  21  Vict,  c  50,  s.  7,  after  reciting  the  15th  section  of 
the  5  &  6  Wm*  4,  c.  76,  and  that  <*it  has  been  found  in 
populous  boroughs  that  the  several  matters  so  required  to 
be  done  by  the  town  clerk  cannot  be  duly  carried  into 
efiect  within  the  time  so  specified  in  that  behalf;"  enacts, 
^  That  from  and  after  the  passing  of  this  Act,  the  overseers 
of  the  poor  of  every  parish  wholly  or  in  part  within  any 
borough,  shall,  on  or  before  the  1st  day  of  September  in 
every  year,  instead  of  on  the  5th  day  of  September,  make 
out  a  list  to  be  called  *  The  Burgess  List,*  according  to  the 
provisions  in  the  said  recited  section  contained,  and  shall, 
on  or  before  the  said  1st  day  of  September  in  every 
year,  instead  of  on  the  5th  day  of  September,  deliver  the 
same  to  the  town  clerk  of  the  borough,"  &c.  By  section  8, 
the  two  Acts  are  to  be  construed  together.  It  will  be 
objected  that  the  declaration  is  bad,  since  it  does  not  shew 
that  a  proper  list  has  not,  in  fact^  been  made  out  and  signed 
by  a  majority  of  the  overseers,  though  not  by  the  defendant ; 
but  that  objection  is  disposed  of  by  the  case  of  King  v. 

Burrell  (a). 

(a)  12  A.  &  £.  460. 
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I860.  AfaoHtmara,  conirL — First,  the  plem  is  good  The  penally 

imposed  bj  the  5  &  6  Wm.  4,  c.  76,  s.  48,  only  attaches 
•    where  there  has  been  a  total  omisBion  to  make  out,  ngn« 
and  deliTer  a  burgess  list ;  and  not,  as  here,  where  it  appears 
b?  the  record  that  such  list' has  been  made  out,  signed,  and 
delivered,  though  not  upon  the  day  qiecified  in  the  20  &  21 
Vict,  c,  50,  s.  7.     The  provision  as  to  time  is  directory,  not 
imperative.     [A/&ci^,  C.  B.— If  so,  the  overseer  might 
delay  making  out  the  list  until  the  middle  or  the  end  of 
September,  or  until  the  next  year.]     In  the  case  of  Begma 
V.  7^  Mwfor  of  R0ekester{m\  it  was  held  that  the  18th 
section  of  the5  &  6  Wm.  4,c  76,  which  requires  the  mayor 
and  two  assessors  shall  hold  a  Coon  within  the  borough, 
for  the  purpose  of  revising  the  boigess  lists^  at  some  time 
between  the  1st  of  October  and  the  15th  of  October  in 
everv  vear,  b  diiectorv  oolv:  and  that  the  Court  could 
grant  a  mandamus  to  revise  ihem  after  the  15th  of  OcUibcx; 
IMmrtiMf  B. — There  is  nodiing  in  that  case  to  shew  that 
the  mayor  would  not  be  liable  to  the  penalty.]     Where  a 
pi^i^visaan  reladi^  to  time  is  in  affirmatiTC  woids^  it  is  direc- 
tory only,     ^i^vi^rft.  C.  Bw — Take  the  case  of  mi^istFatcs 
assiemlilii^  to  gnni  licences :  it  is  cooTenient  that  the  act 
sbonld  be  done  upon  a  particular  day  in  eadi  year ;  it  is 
sdll  more  important  that  at  should  be  done,  and  therefore  if 
not  done  on  ihe  prv>per  day  it  ou^hx  to  be  done  oo  the  next 
or  «^me  other:  but  if  a  pcxialxy  attached  to  the  not  dcnng 
the  act  on  ibc  pav^pcr  day«  the  havii^  dosne  it  on  another  day 
would  not  annul  the  pena]:y.j   Tlie  k^?sla:ure  does  not  say 
thai  the  oTCTW>cT  $hall  be  solves  to  the  peoahy  if  the  act  ia 
no;  done  "^  on  :bc  day  afonsaid  :'^  box  if  he  neglects  or 
rr^»e$  ^  :o  make  ouu  $^::rv«  and  deiHvfT  such  lists  as  afcre- 
swd,"     The  oi^jort  of  :he  l^Ui  a^ccion  was  to  xequire  the 
ovcwKwre  :o  ocii^^M  ;hc  Iscs  to  ihc  town  ckxk  so  that  he 
mi^hi  puKiish  U>Mn  dAirmg  :he  «v^  preceding  the  15th  Sep- 
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tember;  and,  if  they  are  delivered  in  suflScient  time  to  enable 
^e  town  clerk  to  do  that,  the  statute  is  complied  with.  In  Sex 
^- The  Mayor^tfc,  of  Norwich  (a),  similar  provisions  were  held 
directory  only.  Also  in  Rawlinson's  Municipal  Corporation 
Acts,  p.  31,  note,  2ud  ed.,  it  is  said  to  have  been  questioned 
whether  the  omission  upon  the  part  of  the  overseers  or  of 
the  town  clerk  to  do  what  is  required  on  the  day  appointed, 
invalidates  the  lists. — Secondly,  the  declaration  is  bad  on 
three  grounds.     First,  it  is  framed  on  the  notion  that  it  is 
essential  that  the  names  shoufd  be  entered  on  the  list  in 
alphabetical  order ;  but  it  could  never  have  been  intended 
that  the  penalty  should  attach  because  some  letters  were 
misplaced,  as  for  instance,  if  a  name  beginning  with  C 
was  put  among  the  Bs,  or  a  name  beginning  with  Be  was 
placed  before  Ba.     Secondly,  it  is  consistent  with  the  de- 
claration that  the  majority  of  overseers  may  have  made  out, 
signed  and  delivered  the  lists,  in  which  case  the  defendant 
would  not  be  liable  to  the  penalty.     King  v.  BurreU(b)  is 
distinguishable,  because  there  the  objection  was  taken  after 
verdict,  and  the  case  was  decided  before  the  16  &  17  Vict, 
c.  79,  by  the  14th  section  of  which,  every  matter  required 
by  the  5  &  6  Wm.  4,  c.  76,  to  be  done  by  the  overseers, 
may  be  lawfully  done  by  the  major  part  of  them.     Thirdly, 
the  20  &  21  Vict  c.  50,  imposes  no  penalty,  and  the  Court 
cannot  import  into  that  Act  the  penalty  mentioned  in  the 
5  &  6  Wm.  4,  c.  76  (c).     In  a  penal  action  the  onus  is  on 
the  plaintiff  to  bring  the  defendant  within  the  provisions  of 
the  statute. 

Montague  Smith  replied. 

Pollock,  C.  B. — I  am  of  opinion  that  the  plaintiff  is 

(a)  1  B.  &  Adol.  310.  (h)  12  A.  &  E.  460. 

(c)  See  Gough  v.  Hardman^  ante,  p.  112. 
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1860.       entitled  to  judgment.  Although  for  certain  purpoeefly  when 

^"^7*^*^      an  act  has  not  been  done  on  the  right  day,  the  Courts  hare 

V.  directed  that  it  may  be  done  on  another  day,  that  does  not 

Hi  DBS.  i_     I- 

prevent  the  penalty  from  attaching.  Then,  as  to  the  list 
not  being  in  alphabetical  order,  I  think  it  ought  to  be  so. 
If,  indeed,  there  were  one  or  two  slight  mistakes  in  that 
respect,  it  might  be  a  question  whether  the  Court  would 
not  look  at  the  substance,  and  hold  that  the  statute  was 
virtually  complied  with.  Upon  that  point,  however,  it  is 
not  necessary  to  give  an  opinion.  With  respect  to  the 
other  point,  I  think  that,  though  the  other  overseers  may 
have  done  the  act  required,  the  defendant  is  liable  to  the 
penalty. 

Martin,  B. — I  am  of  the  same  opinion.  The  question 
ought  to  be  considered  as  if  the  declaration  had  been  framed 
on  the  5  &  6  Wm.  4,  c.  76,  and  had  alleged  that  the  act 
was  not  done  on  the  5th  of  September,  and  then  to  see 
whether  such  a  declaration  would  be  good.  First,  it  is  said 
that  the  statute  is  directory  only.  I  am  of  opinion  that  it  is 
not  It  is  of  the  utmost  importance  that  all  these  things 
should  be  done  at  the  times  the  legislature  has  directed :  it 
saves  disputes  and  expensive  proceedings  in  Courts  of  Law. 
The  only  way  to  prevent  that  is  to  require  the  act  to  be 
done  on  the  exact  day  which  the  legislature  has  appointed 
Now,  the  5  &  6  Wm.  4,  c.  76,  s.  15,  says,  that,  on  the  5th 
day  of  September  in  every  year,  the  overseers  of  the  poor 
shall  make  out  an  alphabetical  list,  to  be  called  the  **  Buigea 
List"  of  all  persons  who  shall  be  entitled  to  be  enrolled  in 
the  burgess  roll  of  that  year,  and  the  overseers  shall  sign 
such  burgess  lists,  and  shall  deliver  the  same  to  the  town 
clerk  of  the  borough  on  the  said  5  th  day  of  September 
in  every  year.  It  is  impossible  that  the  legislature  could 
have  used  more  distinct  language  to  declare  their  intention 


Hunt 
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that  the  list  should  be  made  out,  signed,  and  delivered  by        i860. 
the  overseers  on  the  5th  of  September.     Mr.  Macnamara 
sajs  that  a  different  construction  was  put  upon  the  statute  9. 

in  Regina  v.  The  Mayor  of  Rochester  {a) ;  but  that  is  not  so. 
The  view  taken  by  the  Court  of  Queen's  Bench,  and  the 
majority  of  the  Judges  in  the  Exchequer  Chamber,  was, 
that  if  the  provisions  of  the  Act  were  not  enforced  in  the 
manner  there  done,  it  would  be  competent  for  a  mayor, 
by  his  own  negligent  or  wilful  conduct,  to  disfranchise 
the  whole  borough,  and  they  thought  that,  in  order  to 
protect  the  rights  of  persons  who  were  entitled  to  be  on 
the  burgess  roll,  they  ought  to  compel  the  mayor  to  act, 
although  the  proper  time  had  expired ;  but  they  do  not 
say  that  he  was  exempt  from  the  penalty.  Therefore 
it  appears  to  me  that  that  case  has  no  bearing  on  the 
present.  The  48th  section  says,  that  if  any  overseer  shall 
neglect  or  refuse  to  make  out,  sign,  and  deliver  such  list,  he 
shall  forfeit  and  pay  the  sum  of  50/.  The  reasonable  mean- 
ing of  that  is,  if  he  shall  neglect  or  refuse  to  do  what  is 
required,  on  the  5th  of  September.  Therefore,  if  the  5  &  6 
Wm.  4,  a  76,  had  stood  alone,  the  defendant  would  have  been 
liable  to  the  penalty.  The  2Q  &  21  Vict.  c.  50,  s.  7,  only 
substitates  the  1st  of  September  for  the  5th  of  September. 
The  two  Acts  are  to  be  construed  as  one  Act,  and  their 
meaning  is  that  any  overseer  who  neglects  or  refuses  to 
make  out,  sign,  and  deliver  the  lists  on  the  day  appointed 
for  that  piupose  shall  be  liable  to  the  penalty,  notwithstand- 
ing that  the  other  overseers  have  done  their  duty.  For 
these  reasons  I  think  that  the  declaration  is  good  and  the 
plea  bad. 

Channell,  B. — I  am  of  the  same  opinion.     We  must 
read  the  5  &  6  Wm.  4,  c.  76,  as  if  the  time  mentioned  in  it 

(a)  7  E.  &  B.  910. 
VOL.  V. — N.  S.  K  EXCH. 
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was  '*  on  or  before  the  Ist  of  September;"  and,  so  reading 
the  statute^  I  am  of  opinion  that  the  time  specified  is  essen- 
tial and  ought  to  be  strictly  regarded.     It  is  urged  that  the 
enactment  is  directory  only,  but  the  very  object  of  it  is  to 
fix  the  precise  time.     That  is  evident  from  the  second  Act, 
which  recites  that  the  time  given  by  the  first  Act  was  nol 
sufficient.  Stress  has  been  laid  on  the  case  of  Repma  ▼•  7%t 
Mayor  of  Rochester,  but  there  the  majority  of  the  Court  of 
Exchequer  Chamber  decided  that  they  had  power  to  direct 
a  public  officer  to  discharge  a  public  duty  imposed  by  an 
act  of  parliament,  although  the  time  for  doing  it  bad  ex- 
pired— they  did  not  decide  that  the  penalty  might  not  be 
sued  for  and  recovered.   That  being  so,  it  seems  to  me  that 
the  plea  is  bad.   Then  it  is  suggested  that  the  20  &  21  Vict 
c.  50,  gives  no  penalty ;  but  that  Act  is  to  be  read  together 
with  5  &  6  VVm.  4,  c.  76,  as  if  the  two  were  one  Act,  and 
a  penalty  is  given  by  the  48th  section  of  the  first  Act    It 
is  further  suggcstcil  that  although  the  defendant  has  made 
do&ult,  the  other  oversieors  may  have  done  what  is  required. 
Rut  Kfngv.  Burrett{a)^  and  KingY,  Share  (b)  decided  that 
any  ovoreeer  who  neglects  to  sign  the  list  incurs  the  penalty. 
It  is  further  argued  that  theileclaration  is  bad,  because  it  is 
not  essential  to  the  validity  of  the  list  that  it  should  be  in 
alphabetical  onler.     Rut  it  would  be  going  a  great  way  to 
hold  a  declaration  l)ad  which  follows  the  very  words  of  the 
Act.     The  Act  requires  the  list  to  be  alphabetical,  and  it 
would  bo  of  very  little  use  if  it  were  not.     If,  indeed,  it 
sul)stantiallT  fi^llowctl  the  requirements  of  the  Act,  and 
there  was  merely  some  slight  deviation  from  the  alphabeti- 
cal onion  that  might  l>o  a  compliance  with  the  Act,     For 
ihcso  reasons  I  am  of  opinion  thai  the  plaintiff  is  entided 
to  iiKlciviont, 

Judgment  for  the  plaintiff. 
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Edwards  v,  Whitehurst.  •''«"•  *^ 


B 


Y  order  of  a  Judge,  and  consent  of  the  parties,  the  fol-  A.  wa«  pro- 

.  poMO  and 

lowing  case  was  stated  for  the  opinion  of  this  Court : —         seconded,  with 

Before  the  election  hereafter  mentioned,  the  plaintiff  was  sent,  as  a 
duly  appointed  to  be  election  auditor,  or  auditor  of  election  ^  election  for 
expenses,  for  the  county  of  Monmouth,  pursuant  to  the  ^Hbdrew^^ 
statute  17  &  18  Vict-  c.  102,  s.  15,  and  continued  to  be  ^^T^ofhandi. 
such  election  auditor  until  the  month  of  August,  1859,  NobilUof 

"  chargei  or 

and  ontil  after  the  election  was  ended,  and  he  is  still  such  claims  against 

him  were  sent 

dectioD  auditor.     On  the  1st  of  July,  1859,  an  election  of  a  to  the  election 
knight  of  the  shire  for  the  county  of  Monmouth  took  place  Hdd,  that  he 
at  Monmoath,  pursuant  to  a  writ  for  that  purpose  previously  leas  liable, 
duly  received  by  the  dieriff  of  the  said  county.  "7  ^le  Vict. 

The  nomination  took  place  on  the  said  1st  of  July  at  21  &^22^ict 
Monmouth.    The  first  candidate  proposed  and  seconded  ^-^^'^.P^^ 

*^     *^  the  election 

was  Colonel  Poulett  Somerset.    The  defendant  was  the  auditor  the 

fee  of  lOL 

seomd  candidate,  and  was  proposed  by  the  Reverend  Dr. 
Thomas,  an  elector,  and  seconded  by  Henry  Shcppard,  E^q., 
the  mayor  of  Newport,  another  elector.  The  defendant 
«ras  so  proposed  and  seconded  with  his  own  consent.  Aft^ 
having  been  proposed  and  seconded,  he  made  a  speech  to 
the  electors,  in  which  he  advocated  certain  political  views, 
and  stated  that  he  did  not  intend  to  go  to  the  poll ;  and 
before  the  show  of  hands  the  said  Reverend  Dr.  Thomas, 
with  the  defendant's  consent,  stated  that  he  withdrew  the 
defendant  from  being  a  candidate ;  and  thereupon  Colonel 
Poulett  Somerset  was  declared  to  be  duly  elected,  and  was 
then  returned  as  knight  of  the  shire  for  the  county  of 
Monmouth. 
The  defendant  resides  in  London.     He  travelled  from 
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Ix)n(Ion  to  Monmouth  for  the  purpose  of  being  proposed 
as  a  candidate  and  addressing  the  electors,  and  incurred 
»•  some  expense  in  travelling  from  London  to  Monmouth  and 

WniTEHURST.  ''  ° 

back,  and  at  the  hotel  at  Monmouth ;  such  expenses,  how- 
ever, were  not  other  than  personal  expenses,  and  were  not 
paid  bj  defendant,  but  by  other  persons ;  and  no  other  ex- 
penses were  incurred  or  paid  by  the  defendant  in  relation 
to  the  said  election. 

There  were  no  bills,  charges,  or  claims  against  the  defend- 
ant ever  sent  to  the  plaintiff  by  the  defendant  or  by  any 
other  person. 

Before  the  election  the  plaintiff  became  informed  that 
the  defendant  and  the  said  Colonel  Poulett  Somerset  were 
to  be  proposed  as  candidates,  and  thereupon  he  attended 
at  Monmouth,  when  the  candidates  were  proposed  and  the 
election  took  place  as  aforesaid ;  and  he  has  always  been 
ready  to  perform  his  duty  as  election  auditor  when  called 
on. 

Since  the  election  the  plaintiff  has  called  upon  the  de- 
fendant to  pay  him  the  sum  of  102.  mentioned  in  the  34th 
section  of  the  17  &  18  Vict  c.  102,  and  the  2nd  section  of 
the  21  &  22  Vict  c  87.  The  defendant  denies  his  liability 
to  make  the  payment.  If  the  plaintiff  should  be  entitled 
to  recover,  it  is  agreed  that  the  amount  to  be  recovered  is 
10/. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  or  is  not  entitled  to  recover  the  10/.  as  claimed 
by  him. 

Gray  {Granville  Somerset  with  him),  for  the  plaintiff. — 
The  question  depends  on  the  17  &  18  Vict  c.  102,  and 
the  21  &  22  Vict  c.  87.  The  15th  section  of  the  17  &  18 
Vict  c.  102,  after  reciting  "that  it  is  expedient  to  make 
further  provision  for  preventing   the  offences  of  bribery, 
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treating,  and  undue  influence,  and  also  for  diminishing  the 
expenses  of  elections,"  enacts,  **  that  once  in  every  year^ 
in  the  month  of  August,  the  returning  officer  of  every  »• 

W  HITEHUR8T* 

county,  city,  and  borough  shall  appoint  a  fit  and  proper 
person   to  be  an  election  officer,   to  be  called   *  election 
auditor  or  auditor  of  election  expenses,'  to  act  at  any  elec- 
tion or  elections,"  &c.     By  section  34,  **  every  such  election 
auditor  shall  be  paid  and  be  entitled  to  receive,  by  way  of 
remuneration  to  him  for  his  services  in  and  about  the  elec- 
tion, the  sum  of  lOL  from  each  candidate  at  the  election, 
as  and  by  way  of  first  fee,  and  a  further  commission  at  the 
rate  of  2/.  per  cent  firom  each  candidate  upon  every  pay- 
ment made  by  him  for  or  in  respect  of  any  bill,  charge,  or 
claim  sent  in  to  such  election  auditor  as  hereinbefore  pro- 
vided ;  and  the  reasonable  expenses  incurred  by  the  elec- 
tion auditor  in  the  business  of  the  election,  and  the  perform- 
ance of  his  duties  pursuant  to  this  Act,  shall  form  part  of 
the  election  expenses  and  shall  be  paid  rateably  and  pro- 
portionably  by  the  candidates  respectively.**    The  auditor 
is  entitled  to  the  10/.  as  a  retainer,  irrespective  of  any 
service  rendered.     [Martiuy  B. — The  question  is,  whether 
the  defendant  was  a  candidate.]      By  the  interpretation 
clause  (s.  38)  **the  words '  candidate  at  an  election*  shall 
include  all  persons  elected  as  members  to  serve  in  parlia- 
ment at  such  election,  and  all  persons  nominated  as  candi- 
dates, or  who  shall  have  declared  themselves  candidates  at 
or  before  such  election.**    That  Act  was  amended  by  the 
21  &  22  Vict,  c  87,  the  2nd  section  of  which  enacts :  "  And 
whereas,  by  section  34  of  the  said  first  mentioned  Act,  the 
election  auditor  is  entitled  to  receive,  by  way  of  remunera- 
tion for  his  services,  10/.  from  each  candidate  as  and  by  way 
of  first  fee,  and  a  further  commission  at  the  rate  of  2/.  per 
centum  from  each  candidate  upon  every  payment  made  by 
him  for  or  in  respect  of  any  bill,  charge,  or  claim  sent  in  to 
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such  election  auditor  as  therein  provided :  The  said  further 

Commission  shall  be  payable  only  upon  any  payment  made 

V-  by  the  candidate  as  aforesaid  over  and  above  the  sum  of 

Wbitruubst.     "^ 

200/. :  Provided  always^  that  the  election  auditor  shall  not 
be  entitled  to  receive  for  such  6rst  fee  and  further  commis- 
sion more  than  the  sum  of  20/.  in  the  whole  from  each 
candidate."  By  section  3 :  **  So  much  of  section  38  of  the 
said  first  mentioned  Act  as  defines  the  veords  *  candidate  at 
an  election'  shall  be  repealed ;  and  in  the  construction  of 
the  said  Act,  as  amended  by  this  Act,  the  words  <  candidate 
at  an  election'  and  the  words  *  candidate  at  any  election* 
shall  include  all  persons  elected  to  serve  in  parliament  at 
such  election,  and  all  persons  nominated  as  candidates  at 
such  election,  or  who  shall  have  declared  themselves  can- 
didates on  or  after  the  day  of  the  issuing  of  the  vn'it  for 
such  election,  or  after  the  dissolution  or  vacancy  in  conse- 
quence of  which  such  writ  shall  have  been  issued:  Pro- 
vided that  nothing  herein  contained  shall  be  construed  to 
impose  any  liability  on  any  person  nominated  without  his 
consent."  IfFatsan,  B. — Any  person  who  declares  himself 
a  candidate,  even  though  he  does  not  stand,  is  liable  to  this 
fee  of  10/.] 

The  Court  then  called  on 

J.J.Pbwell,  for  the  defendant, — The  15th  section  of  the 
17  &  18  Vict.  c.  102,  commences  with  a  recital  shewing  the 
objects  of  the  legislature,  and  the  enactment  must  be  con- 
strued with  reference  to  that.  One  object  in  appointing  an 
election  audi  tor  was  to  diminish  the  expensesof  elections;  and 
it  would  be  inconsistent  with  that  object  to  impose  a  penal^ 
of  10/.  on  every  person  who  became  a  candidate.  It  is  for 
the  advantage  of  the  county  that  a  number  of  persons  should 
present  themselves,  from  whom  the  electors  should  choose 
the  most  fit.     The  34th  section  not  only  specifies  the  pay- 
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any  boroagh  shall  make  out  an  alphabetical  list,  to  be  called 
'The  Burgess  List^'&c,  of  all  persons  who  shall  be  entitled 
to  be  enrolled  in  the  burgess  roll  of  that  year,  according  to 
the  provisions  ^f  this  Act,  in  respect  of  property  within 
such  pariah;  and  the  overseers  shall  sign  such  burgess  lists, 
and  shall  deliver  the  same  to  the  town  clerk  of  the  borough 
on  the  5th  day  of  September  in  every  year,"  &c.  By  sec- 
tioQ  48,  **  if  any  overseer  of  any  parish  wholly  or  in  part 
within  any  borough  shall  neglect  or  refuse  to  make  out, 
mgn,  and  deliver  such  list  as  aforesud,  &c.,  every  such  ovev- 
seer  for  every  such  ofienoe  shall  forfeit  and  pay  the  sum  of 
SOU,  &c.,  which  shall  be  recovered  with  full  costs  of  suit,  by 
any  person  who  will  sue  for  the  same  within  three  calendar 
months  after  the  commission  of  such  offence,  &c.  The 
20  ft  21  Vict.  c.  50,  &  7,  after  reciting  the  15  th  section  of 
the  5  &  6  WuL  4,  c.  76,  and  that  **it  has  been  found  in 
populous  boroughs  that  the  several  matters  so  required  to 
be  done  by  the  town  clerk  cannot  be  duly  carried  into 
eflfect  within  the  time  so  specified  in  that  behalf;**  enacts, 
^  That  fit>m  and  after  the  passing  of  this  Act,  the  overseers 
of  the  poor  of  every  parish  wholly  or  in  part  within  any 
borough,  shall,  on  or  before  the  1st  day  of  September  in 
every  year,  instead  of  on  the  5th  day  of  September,  make 
out  a  list  to  be  called  <  The  Burgess  List,*  according  to  the 
provisions  in  the  said  recited  section  contained,  and  shall, 
on  or  before  the  said  1st  day  of  September  in  every 
year,  instead  of  on  the  5th  day  of  September,  deliver  the 
same  to  the  town  clerk  of  the  borough,"  &c.  By  section  8, 
the  two  Acts  are  to  be  construed  together.  It  will  be 
objected  that  the  declaration  is  bad,  since  it  does  not  shew 
that  a  proper  list  has  not,  in  fact,  been  made  out  and  signed 
by  a  majority  of  the  overseers,  though  not  by  the  defendant ; 
bat  that  objection  is  disposed  of  by  the  case  of  King  v. 
Burrell  {a). 

(a)  12  A.  &  £.  460. 
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plain  construction  of  these  acts  of  parliament^  that  the 
moment  the  defendant  declared  himself  a  candidate  the 
^      »•  plaintiff  became  entitled  to  this  fee  of  10/.     It  is  impos- 

Bible  to  say  that  the  defendant  was  not  a  candidate  for  a 
short  time^  for  he  was  proposed  and  seconded  with  his  own 
consent.  Then  the  17  &  18  Vict  c.  102^  s.  34,  expressly 
says  that  every  election  auditor  shall  be  paid  10/1  as  a  first 
fee.  It  is  said  that  the  plaintiff  has  performed  no  duty ; 
but  that  is  not  so.  One  of  his  duties  was  to  be  present  at 
the  election,  and  he  incurred  expense  in  going  to  Monmouth 
and  staying  there. 

Martin,  B. — It  is  imi>ossible  for  the  legislature  to  have 
used  words  more  plain  than  they  have  done.  The  34th 
section  of  the  17  &  18  Vict  c.  102,  says  that  every  election 
auditor  shall  be  entitled  to  receive  from  each  candidate  the 
sum  of  10/.  as  a  first  fee,  Jthat  is,  something  in  the  nature  of 
a  retainer.  Then  the  3rd  section  of  the  21  &  22  Vict, 
c.  87,  gives  a  definition  to  the  word  ^^  candidate,**  which 
includes  all  persons  nominated  as  candidates,  or  who  shall 
have  declared  themselves  candidates.  The  defendant  was 
nominated  a  candidate,  and  he  addressed  the  electors. 

Watson,  B. — 1  am  of  the  same  opinion.  The  candidate 
is  to  pay  the  election  auditor  10/.  as  a  retainer,  and  a  further 
commission  for  services  performed. 

Judgment  for  the  plaintiff. 
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1860.        entitled  to  judgment  Although  for  certain  purposes,  when 

^^^^T'^^      an  act  has  not  been  done  on  the  right  day,  the  Courts  have 
Hunt  •' 

9'  directed  that  it  may  be  done  on  another  day,  that  does  not 

H1BB8. 

prevent  the  penalty  from  attaching.  Then,  as  to  the  list 
not  being  in  alphabetical  order,  I  think  it  ought  to  be  so. 
li^  indeed,  there  were  one  or  two  slight  mbtakes  in  that 
respect,  it  might  be  a  question  whether  the  Court  would 
not  look  at  the  substance,  and  hold  that  the  statute  was 
virtually  complied  with.  Upon  that  point,  however,  it  b 
not  necessary  to  give  an  opinion.  With  respect  to  the 
other  point,  I  think  that,  though  the  other  overseers  may 
have  done  the  act  required,  the  defendant  is  liable  to  the 
penalty. 

Martin,  B. — I  am  of  the  same  opinion.  The  question 
ought  to  be  considered  as  if  the  declaration  had  been  framed 
on  the  6  &  6  Wm.  4,  c.  76,  and  had  alleged  that  the  act 
was  not  done  on  the  5th  of  September,  and  then  to  see 
whether  such  a  declaration  would  be  good.  First,  it  is  said 
^  that  the  statute  is  directory  only.    I  am  of  opinion  that  it  is 

not  It  is  of  the  utmost  importance  that  all  these  things 
should  be  done  at  the  times  the  legislature  has  directed :  it 
«aves  disputes  and  expensive  proceedings  in  Courts  of  Law. 
The  only  way  to  prevent  that  is  to  require  the  act  to  be 
done  on  the  exact  day  which  the  legislature  has  appointed. 
Now,  the  5  &  6  Wm.  4,  c.  76,  s.  15,  says,  that,  on  the  5th 
day  of  September  in  every  year,  the  overseers  of  the  poor 
shall  make  out  an  alphabetical  list,  to  be  called  the  **  Buigess 
List"  of  all  persons  who  shall  be  entitled  to  be  enrolled  in 
the  burgess  roll  of  that  year,  and  the  overseers  shall  sign 
such  burgess  lists,  and  shall  deliver  the  same  to  the  town 
clerk  of  the  borough  on  the  said  5th  day  of  September 
in  every  year.  It  is  impossible  that  the  legislature  could 
have  used  more  distinct  language  to  declare  their  intention 
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that  the  list  should  be  made  out,  signed,  and  delivered  by 
the  overseers  on  the  5th  of  September.     Mr.  Macnamara 
says  that  a  different  construction  was  put  upon  the  statute 
in  Reffina  v.  The  Mayor  of  Rochester  {a) ;  but  that  is  not  so. 
The  view  taken  by  the  Court  of  Queen's  Bench,  and  the 
majority  of  the  Judges  in  the  Exchequer  Chamber,  was, 
that  if  the  provisions  of  the  Act  were  not  enforced  in  the 
manner  there  done,  it  would  be  competent  for  a  mayor, 
by  his  own   negligent  or  wilful  conduct,  to  disfranchise 
the    whole   borough,   and  they  thought  that,  in  order  to 
protect  the  rights  of  persons  who  were  entitled  to  be  on 
the  burgess  roll,  they  ought  to  compel  the  mayor  to  act, 
although  the  proper  time  had  expired ;  but  they  do  not 
say  that  he   was  exempt    from    the    penalty.      Therefore 
it  appears  to  me  that  that  case  has  no   bearing  on  the 
present.     The  48th  section  says,  that  if  any  overseer  shall 
neglect  or  refuse  to  make  out,  sign,  and  deliver  such  list,  he 
shall  forfeit  and  pay  the  sum  of  50/.  The  reasonable  mean* 
ing  of  that  is,  if  he  shall  neglect  or  refuse  to  do  what  is 
required,  on  the  5th  of  September.     Therefore,  if  the  5  &  6 
Wm.  4,  c.  76,  had  stood  alone,  the  defendant  would  have  been 
liable  to  the  penalty.     The  2Q  &  21  Vict.  c.  50,  s.  7,  only 
substitutes  the  1st  of  September  for  the  5th  of  September. 
The  two  Acts  are  to  be  construed  as  one  Act,  and  their 
meaning  is  that  any  overseer  who  neglects  or  refuses  to 
make  out,  sign,  and  deliver  the  lists  on  the  day  appointed 
for  that  purpose  shall  be  liable  to  the  penalty,  notwithstand- 
ing that  the  other  overseers  have  done  their  duty.     For 
these  reasons  I  think  that  the  declaration  is  good  and  the 
plea  bad. 

Channell,  B. — I  am  of  the  same  opinion.     We  must 
read  the  5  &  6  Wm.  4,  c.  76,  as  if  the  time  mentioned  in  it 

(a)  7  E.  &  B.  910. 
VOL.  V. — N.  S.  K  EXCH. 
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1860.       was  ^<  on  or  before  the  Ist  of  September;"  and,  so  reading 

Q  the  statute,  I  am  of  opinion  that  the  time  specified  is  essen- 

^'  tial  and  ought  to  be  strictly  regarded.     It  is  urged  that  the 

•O I  BBS* 

enactment  is  directory  only,  but  the  very  object  of  it  is  to 
fix  the  precise  time.     That  is  evident  from  the  second  Act, 
which  recites  that  the  time  given  by  the  first  Act  was  not 
sufficient.  Stress  has  been  laid  on  the  case  of  Regina  v.  Tin 
Mayor  of  Rochester^  but  there  the  majority  of  the  Court  of 
Exchequer  Chamber  decided  that  they  had  power  to  direct 
a  public  officer  to  discharge  a  public  duty  imposed  by  an 
act  of  parliament,  although  the  time  for  doing  it  had  ex- 
pired— they  did  not  decide  that  the  penalty  might  not  be 
sued  for  and  recovered.   That  being  so,  it  seems  to  me  that 
the  plea  is  bad.   Then  it  is  suggested  that  the  20  &  21  Vict 
c.  50,  gives  no  penalty ;  but  that  Act  is  to  be  read  together 
with  5  &  6  Wm.  4,  c.  76,  as  if  the  two  were  one  Act,  and 
a  penalty  is  given  by  the  48th  section  of  the  first  Act.    It 
is  further  suggested  that  although  the  defendant  has  made 
default,  the  other  overseers  may  have  done  what  is  required. 
But  Kingv,  BurreU{a)i  and  King  v.  Share  (b)  decided  that 
any  overseer  who  neglects  to  sign  the  list  incurs  the  penalty. 
It  is  further  argued  that  the/leclaration  is  bad,  because  it  is 
not  essential  to  the  validity  of  the  list  that  it  should  be  in 
alphabetical  order.     But  it  would  be  going  a  great  way  to 
hold  a  declaration  bad  which  follows  the  very  words  of  the 
Act    The  Act  requires  the  list  to  be  alphabetical,  and  it 
would  be  of  very  little  use  if  it  were  not.     If,  indeed,  it 
substantially  followed  the  requirements  of  the  Act,  and 
there  was  merely  some  slight  deviation  from  the  alphabeti- 
cal order,  that  might  be  a  compliance  with  the  Act     For 
these  reasons  I  am  of  opinion  that  the  plaintiff  is  entitled 
to  judgment. 

Judgment  for  the  plaintiff. 

(a)  12  A.  &  E.  460.  (b)  3  Q.  B.  31. 


HILARY  TERM,    2  3   VICT.  131 

1860. 


Edwards  v.  Whitehurst.  '^^^  '^ 


B 


Y  order  of  a  Judge,  and  consent  of  the  parties,  the  fol-  A.  was  pro- 

.     .  posed  and 

lowing  case  was  stated  for  the  opinion  of  this  Court : —         seconded,  with 

Before  the  election  hereafter  mentioned,  the  plaintiflP  was  sent,  as  a 
duly  appointed  to  be  election  auditor,  or  auditor  of  election  ^q  election  for 
expenses,  for  the  county  of  Monmouth,  pursuant  to  the  ti^rlw^' 
statute  17  &  18  Vict.  c.  102,  s.  15,  and  continued  to  be  JS^^ofhandf. 
8Qch  election  auditor  until  the  month  of  Auenst,  1859,  NobilUof 

"  charges  or 

and  onul  after  the  election  was  ended,  and  he  is  still  such  claims  against 

him  were  sent 

dectioQ  auditor.     On  the  Ist  of  July,  1859,  an  election  of  a  to  the  election 

knight  of  the  shire  for  the  coanty  of  Monmouth  took  place  HeU,  that  he 

at  Monmooth,  pursuant  to  a  writ  for  that  purpose  previously  leas  liable, 

duly  received  by  the  sheriff  of  the  said  county.  17  ^i8  Vict. 

The  nomination  took  place  on  the  said  Ist  of  July  at  21  &^22*Vict. 

Monmouth.    The  first  candidate  proposed  and  seconded  c.  87,  to  pay 

*^     ^  the  election 

was  Colonel  Poulett  Somerset.    The  defendant  was  the  auditor  the 

fee  of  lOL 

second  candidate,  and  was  proposed  by  the  Reverend  Dr. 
Thomas,  an  elector,  and  seconded  by  Henry  Shcppard,  Esq., 
the  mayor  of  Newport,  another  elector.  The  defendant 
was  so  proposed  and  seconded  with  his  own  consent.  After 
having  been  proposed  and  seconded,  he  made  a  speech  to 
the  electors,  in  which  he  advocated  certain  political  views, 
and  stated  that  he  did  not  intend  to  go  to  the  poll ;  and 
before  the  show  of  hands  the  said  Reverend  Dr.  Thomas, 
with  the  defendant's  consent,  stated  that  he  withdrew  the 
defendant  from  being  a  candidate ;  and  thereupon  Colonel 
Poulett  Somerset  was  declared  to  be  duly  elected,  and  was 
then  returned  as  knight  of  the  shire  for  the  county  of 
Monmouth. 
The  defendant  resides  in  London.     He  travelled  from 

K  2 
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London  to  Monmouth  for  the  purpose  of  being  proposed 

as  a  candidate  and  addressing  the  electors,  and  incurred 

»•  some  expense  in  travellinir  from  London  to  Monmouth  and 

Whitehurst.  *•  ° 

back,  and  at  the  hotel  at  Monmouth ;  such  expenses,  how- 
ever, were  not  other  than  personal  expenses,  and  were  not 
paid  by  defendant,  but  by  other  persons ;  and  no  other  ex- 
penses were  incurred  or  paid  by  the  defendant  in  relation 
to  the  said  election. 

There  were  no  bills,  charges,  or  claims  against  the  defend- 
ant ever  sent  to  the  plaintiff  by  the  defendant  or  by  any 
other  person. 

Before  the  election  the  plaintiff  became  informed  that 
the  defendant  and  the  said  Colonel  Poulett  Somerset  were 
to  be  proposed  as  candidates,  and  thereupon  he  attended 
at  Monmouth,  when  the  candidates  were  proposed  and  the 
election  took  place  as  aforesaid ;  and  he  has  always  been 
ready  to  perform  his  duty  as  election  auditor  when  called 
on. 

Since  the  election  the  plaintiff  has  called  upon  the  de- 
fendant to  pay  him  the  sum  of  lOL  mentioned  in  the  34th 
section  of  the  17  &  18  Vict  c.  102,  and  the  2nd  section  of 
the  21  &  22  VicL  c.  87.  The  defendant  denies  his  liability 
to  make  the  payment.  If  the  plaintiff  should  be  entitled 
to  recover,  it  is  agreed  that  the  amount  to  be  recovered  is 

lot 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiff  is  or  is  not  entitled  to  recover  the  10/.  as  claimed 
by  him. 

Crray  {Granville  Somerset  with  him),  for  the  plaintiff. — 
The  question  depends  on  the  17  &  18  Vict  c.  102,  and 
the  21  &  22  Vict  c.  87.  The  15th  section  of  the  17  &  18 
Vict  c.  102,  after  reciting  "  that  it  is  expedient  to  make 
further  provision  for  preventing   the  offences  of  bribery. 


r. 
Whitehurst. 
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treating,  and  undue  influence,  and  also  for  diminishing  the 
expenses  of  elections,"  enacts,  **  that  once  in  every  year^ 
in  the  month  of  August,  the  returning  officer  of  every 
county,  city,  and  borough  shall  appoint  a  fit  and  proper 
person   to  be  an  election  officer,   to  be  called   'election 
auditor  or  auditor  of  election  expenses,^  to  act  at  any  elec- 
tion or  elections,"  &c.     By  section  34,  **  every  such  election 
auditor  shall  be  paid  and  be  entitled  to  receive,  by  way  of 
remuneration  to  him  for  his  services  in  and  about  the  elec- 
tion, the  sum  of  lOL  from  each  candidate  at  the  election, 
as  and  by  way  of  first  fee,  and  a  further  commission  at  the 
rate  of  21,  per  cent  from  each  candidate  upon  every  pay- 
ment made  by  him  for  or  in  respect  of  any  bil],  charge,  or 
claim  sent  in  to  such  election  auditor  as  hereinbefore  pro- 
vided ;  and  the  reasonable  expenses  incurred  by  the  elec- 
tion auditor  in  the  business  of  the  election,  and  the  perform- 
ance of  his  duties  pursuant  to  this  Act,  shall  form  part  of 
the  election  expenses  and  shall  be  paid  rateably  and  pro- 
portionably  by  the  candidates  respectively."    The  auditor 
is  entitled  to  the  10/.  as  a  retainer,  irrespective  of  any 
service  rendered.     [Martin^  B. — The  question  is,  whether 
the  defendant  was  a  candidate.]      By  the  interpretation 
clause  (s.  38)  "the  words  'candidate  at  an  election'  shall 
include  all  persons  elected  as  members  to  serve  in  parlia- 
ment at  such  election,  and  all  persons  nominated  as  candi- 
dates, or  who  shall  have  declared  themselves  candidates  at 
or  before  such  election."    That  Act  was  amended  by  the 
21  &  22  Vict.  c.  87,  the  2nd  section  of  which  enacts :  "  And 
whereas,  by  section  34  of  the  said  first  mentioned  Act,  the 
election  auditor  is  entitled  to  receive,  by  way  of  remunera< 
tion  for  his  services,  10/.  from  each  candidate  as  and  by  way 
of  first  fee,  and  a  further  commission  at  the  rate  of  2Z.  per 
centum  from  each  candidate  upon  every  payment  made  by 
him  for  or  in  respect  of  any  bill,  charge,  or  claim  sent  in  to 
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such  election  auditor  as  therein  provided :  The  said  further 
Commission  shall  be  payable  only  upon  any  payment  made 
^      ^-  by  the  candidate  as  aforesaid  over  and  above  the  sum  of 

200/. :  Provided  always,  that  the  election  auditor  shall  not 
be  entitled  to  receive  for  such  6rst  fee  and  further  commis- 
sion more  than  the  sum  of  20/.  in  the  whole  from  each 
candidate."  By  section  3 :  ^*  So  much  of  section  38  of  the 
said  first  mentioned  Act  as  defines  the  words  *  candidate  at 
an  election'  shall  be  repealed ;  and  in  the  construction  of 
the  said  Act,  as  amended  by  this  Act,  the  words  'candidate 
at  an  election'  and  the  words  *  candidate  at  any  election' 
shall  include  all  persons  elected  to  serve  in  parliament  at 
such  election,  and  all  persons  nominated  as  candidates  at 
such  election,  or  who  shall  have  declared  themselves  can- 
didates on  or  after  the  day  of  the  issuing  of  the  writ  for 
such  election,  or  after  the  dissolution  or  vacancy  in  conse- 
quence of  which  such  writ  shall  have  been  issued:  Pro- 
vided that  nothing  herein  contained  shall  be  construed  to 
impose  any  liability  on  any  person  nominated  without  his 
consent"  IWatson,  B. — Any  person  who  declares  himself 
a  candidate,  even  though  he  does  not  stand,  is  liable  to  this 
fee  of  10/.] 

The  Court  then  called  on 

J.J.PtfweUf  for  the  defendant, — The  15th  section  of  the 
17  &  18  Vict.  c.  102,  commences  with  a  recital  shewing  the 
objects  of  the  legislature,  and  the  enactment  must  be  con- 
strued with  reference  to  that.  One  object  in  appointing  an 
election  auditor  was  to  diminish  the  expensesof  elections;  and 
it  would  be  inconsistent  with  that  object  to  impose  a  penalty 
of  10/.  on  every  person  who  became  a  candidate.  It  is  for 
the  advantage  of  the  county  that  a  number  of  persons  should 
present  themselves,  from  whom  the  electors  should  choose 
the  most  fit.     The  34th  section  not  only  specifies  the  pay- 
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ments  to  be  made  to  the  election  auditor,  but  also  states 
why  he  is  to  receive  them,  viz.,  by  way  of  remuneration 
for  his  services  in  and  about  the  election.     It  was  never  «. 

intended  that  he  should  receive  10/.  when  no  service  was 
performed.  An  election  auditor  is  not  bound  to  attend  the 
election.  [Martm^  R— The  3rd  section  of  the  21  &  22 
Vict.  c.  ST,  says,  that  the  words  *^  candidate  at  any  elec- 
tion** shall  include  all  persons  **  nominated  as  candidates  at 
sach  election,  or  who  shall  have  declared  themselves  can- 
didates." This  defendant  was  both  nominated  and  declared 
himself  a  candidate.]  It  is  not  denied  that  he  was  a  can- 
didate, but  he  incurred  no  expenses  for  the  auditing  of 
which  the  plaintff  is  entitled  to  be  remunerated.  Moreover, 
diis  is  a  claim  against  the  defendant  in  respect  of  an  elec- 
tion, and  the  16th  section  of  the  17  &  18  Vict.  c.  102, 
reqaires  that  ^  all  persons,  as  well  agents  as  others,  who 
shall  have  any  bills,  charges,  or  claims  upon  any  can- 
didate for  or  in  respect  of  any  election,  shall  send  in  such 
bills,  charges,  or  claims  within  one  month  from  the  day  of 
the  declaration  of  the  election  to  such  candidate,  or  to  some 
authorized  agent  of  such  candidate  acting  on  his  behalf, 
otherwise  such  persons  shall  be  barred  of  their  right  to 
recover  such  claims,  and  every  or  any  part  thereofi"  The 
sending  in  the  claim  is  a  condition  precedent  to  the  right 
to  recover  in  respect  of  it.  [fFatson,  B. — That  cannot 
apply  to  an  auditor ;  for  the  candidate  must  send  him  the 
bilk  before  the  auditor  is  entitled  to  his  commission.  Mar^ 
Urn,  B. — That  point  is  not  raised.]  The  18th,  19th,  and 
24th  sections  shew  that  it  is  for  services  rendered  that  the 
auditor  is  to  be  paid. 

Gray  was  not  called  upon  to  reply. 

Pollock,  C.  B.— There  is  no  doubt  whatever,  upon  the 
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plain  construction  of  these   acts  of  parliament,  that  the 
moment  the  defendant  declared  himself  a  candidate   the 
^      ^'  plaintiff  became  entitled  to  this  fee  of  10/.     It  is  impos- 

WUITEHUBST.    \  '^ 

sible  to  say  that  the  defendant  was  not  a  candidate  for  a 
short  time,  for  he  was  proposed  and  seconded  with  his  own 
consent.  Then  the  17  &  18  Vict  c.  102,  s.  34,  expressly 
says  that  every  election  auditor  shall  be  paid  1021  as  a  6rst 
fee.  It  is  said  that  the  plaintiff  has  performed  no  duty ; 
but  that  is  not  so.  One  of  his  duties  was  to  be  present  at 
the  election,  and  he  incurred  expense  in  going  to  Monmouth 
and  staying  there. 

Martin,  B. — It  is  impossible  for  the  legislature  to  have 
used  words  more  plain  than  they  have  done.  The  34th 
section  of  the  17  &  18  Vict.  c.  102,  says  that  every  election 
auditor  shall  be  entitled  to  receive  from  each  candidate  the 
sum  of  10/.  as  a  first  fee,  that  is,  something  in  the  nature  of 
a  retainer.  Then  the  3rd  section  of  the  21  &  22  Vict, 
c.  87,  gives  a  definition  to  the  word  **  candidate^*^  which 
includes  all  persons  nominated  as  candidates,  or  who  shall 
have  declared  themselves  candidates.  The  defendant  was 
nominated  a  candidate,  and  he  addressed  the  electors. 

Watson,  B. — 1  am  of  the  same  opinion.  The  candidate 
is  to  pay  the  election  auditor  10/.  as  a  retainer,  and  a  further 
commission  for  services  performed. 

Judgment  for  the  plaintiff. 
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AsTLEY  and  Williabis  v,  Edward  Johnson  and  Another.       •/o".  27. 
X  HE  declaration  stated  that  certain  persons,  in  and  under  The  pUintiffii 

,  and  W.,  who 

toe  firm  of  Edward  Johnson  and  Company,  in  parts  beyond  were  partners 
the  seaSy  to  wit,  at  Rio  Janeiro,  to  wit,  on  the  12th  of  May,  Rio  Janeiro, 
1858,  made  and  drew  their  bill  of  exchange  upon  the  de-  Sl'^biUof^ 
fendants  at  ninety  days  sight,  and  thereby  required  the  arawn°byhim 
defendants  to  pay  that  their  first  of  ezchancre  (second  and  **"  *^®  defend- 

»^  -^  o     \  antg  at  ninety 

third  not  paid)  to  the  order  of  the  plaintifis,  the  sum  of  <)a7*s  sight, 

'^        ''  *^  and  agreed  to 

3000/.  Sterling,  value  of  Messrs.  Astley,  Willson  and  Com-  pay  J.  the 

price  at  the 

pany,  payable  in  London.  And  the  plaintiffs  say  that  the  end  of  a  month. 
defendants,  to  wit,  in  Liverpool,  had  sight  of  and  duly  ac-  not  paid,  and 
cepted  the  said  bill,  and  the  second  and  third  thereof  have  been  remftte? 
not  been  paid;  and  the  said  bill  arrived  at  maturity  and  Jhcytued"thV' 
became  due,  and  was  duly  presented  for  payment  at  matu-  baa'^cepted*'*' 
rity,long  before  this  suit,  but  was  not  paid ;  whereupon  the  '{.'"^^'^j***** 
same  was  duly  protested  for  non-payment;  and  the  plain-  were  not  liable, 

since  there 

tiffs  incurred  large  expenses  about  such  presentment  and  a  toul  failure 
protest,  and  the  exchange,  re-exchange  and  otherwise  of  tion;  and,  as 
and  about  the  said  bill.  bavel^n  a 

First  plea. -That  the  plaintiffs  and  one  William  Willson  ^^torby^th^'e'' 
constituted  the  said  firm  of  Astley,  Willson  and  Company ;  Pj*>°^iff8  a»»d 

and  that  the  consideration  for  the  said  bill  was  a  certain  equally  avail- 
able against 

sum  of  money  agreed  to  be  paid  by  the  plaintiffs  and  the  the  plaintiffs. 
said  William  Willson  to  the  drawers  of  the  said  bill  at  Rio 
Janeiro,  as  the  price  and  for  the  purchase  of  the  said  bill, 
and  which  said  price  was,  at  the  time  the  said  bill  was 
drawn,  agreed  to  be  paid  by  the  plaintiffs  and  the  said 
William  Willson  to  the  said  drawers  of  the  said  bill,  at  Rio 
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1860.  Janeiro,  at  the  end  of  the  month  in  which  the  said  bill  was 
^^  '  drawn.  And  the  defendants  further  say,  that  the  plaintifls 
,    V-  and  the  said  William  Willson  did  not,  at  the  end  of  the  said 

JOUNSON. 

month  in  which  the  said  bill  was  drawn,  pay  to  the  drawers 
of  the  said  bill  the  said  price  of  the  said  bill,  or  any  part 
thereof,  and  then  wholly  neglected  and  refused  to  pay  the 
same,  and  never  have  paid  them  the  price  of  the  said  bill, 
or  any  part  thereof;  and  that  the  defendants  accepted  the 
said  bill  after  the  said  month  as  the  agents  for  and  on  acconnt 
of  the  said  drawers  of  the  said  bill,  and  without  notice  that 
the  price  of  the  said  bill  had  not  been  paid;  and  that  nei- 
ther the  drawers  of  the  said  bill  nor  the  defendants  ever 
have  received  any  consideration  whatever,  excepi  as  afore* 
said,  for  the  drawing  or  the  accepting  of  the  said  bilL 

Second  plea. — The  defendants  repeat  all  the  averments 
in  the  preceding  plea:  and  further  say,  that  the  plaintifls 
have  never  given  any  consideration  for  the  said  bill  to  ttie 
said  firm  of  Astley,  Willson  and  Company,  and  have  alwayl 
been  the  holders  of  the  same,  without  having  given  for  the 
same  any  value  or  consideration  whatever. 

Demurrer  and  joinder  therein. 

Wilde  {Milward  with  him),  in  support  of  the  demurrer. 
— The  pleas  are  bad.  The  bill,  which  on  the  face  of  it  pur- 
ports to  be  drawn  for  value  received  of  Astley  and  Com- 
pany, was  sold  by  the  drawer  to  them  for  a  sum  of  money, 
which  Astley  and  Company  agreed  to  pay  at  the  end  of  ji 
month.  The  money  not  having  been  paid,  the  defendants 
say  that  the  consideration  for  the  bill  has  failed.  But  the 
consideration  is  the  promise  to  pay,  not  the  actual  payment 
[ibfarrfn,  B. — The  qucstidn  is,  whether  the  doctrine  of  stop- 
page in  transitu  applies  to  such  a  case.]  The  promise  and 
the  payment  are  distinct  matters,  and  the  failure  to  pay 
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does  not  aflfect  the  consideration  arising  from  the  promise.        1860. 

In  Moggridge  v.  Jone$  (a),  where  the  defendant  accepted  a       ^^     ' 

bill  of  exchange  for   the  consideration  money  under  an  9, 

1      1       1  .    ./«.  1  .  11^      J0H118ON 

agreement  by  the  plaintiff  to  execute  a  lease^  it  was  held 

no  answer  to  an  action  on  the  bill,  that  the  defendant  re- 
fused to  execute  the  lease,  but  the  defendant's  remedy  was 
OD  the  agreement  So,  where  to  an  action  by  the  payee 
against  the  maker  of  a  {H'omissory  note,  the  defendant 
pleaded  that  the  note  was  given  as  and  for  the  purchase 
money  to  be  paid  to  the  plaintiff  for  land  agreed  to  be  sold 
by  the  plaintiff  to  the  defendant,  and  that  there  was  no 
memorandum  in  writing,  as  required  by  the  Statute  of 
Fraodsp  it  was  held  that  the  plea  was  bad :  Jones  v.  Janes  (A). 
Again,  in  SjnUer  y»  Westiake  (c\  it  was  held  no  defence  to 
an  action  by  the  payee  against  the  maker  of  a  promissory 
note,  that  the  payee  had  agreed  to  convey  an  estate  to  the 
maker,  in  consideration  of  a  sum  of  money  then  paid  or 
secured  to  be  paid  to  the  maker  (being  the  sum  mentioned 
in  the  note)  and  of  a  further  sum  to  be  paid  at  a  future  day, 
and  that  such  estate  had  never  been  conveyed.  [Channettf 
B.,  referred  to  Story  on  Bills  of  Exchange,  sect  187.]  If 
these  pleas  are  good,  the  drawers  might  recover  the  price 
fifom  Astley  and  Company,  although  they  have  no  remedy 
agunst  the  defendant 

Mellish^  contriL — There  is  no  difference  between  paying 
fiir  a  bill  by  a  sum  of  money  or  by  goods.  If  a  person  buys 
a  bill  for  a  cai^go  of  cotton,  to  be  delivered  at  the  end  of  a 
month,  and  the  cotton  b  not  delivered,  as  between  the  im- 
mediate parties  the  consideration  fails.  Paget  De  Bras  v. 
Forbes  {d)  is  an  authority  in  point.     There  the  pluntiff, 

(a)  14  East,  486.  (c)  2  B.  &  Adol.  155. 

(i)  6  M.  &  W.  84.  \d)  1  Esp.  117. 


r. 
JOUMSOH. 
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who  was  a  foreigner  residing  in  Holland,  employed  an  agent 
to  sell  money  out  of  the  funds  and  remit  it  to  him  in  bills, 
llie  agent  obtained  from  the  defendant  bills  on  Holland  in 
the  plaintiff's  favour.  It  was  proved  to  be  the  custom  of 
London,  for  persons  in  the  habit  of  remitting  foreign  bilk, 
to  give  the  bills  on  one  day,  but  not  to  receive  the  money 
for  them  until  the  next  post  day.  Before  the  next  post 
day  the  agent  stopped  payment,  so  that  the  defendant 
never  received  any  value  for  the  bills,  and  ordered  his  cor- 
respondent abroad  not  to  pay  them :  Lord  Laughbonmgh 
ruled  that  the  plaintiff  was  subject  to  all  the  equity  the 
defendant  would  have  had  against  the  agent  if  the  bills 
had  been  drawn  payable  to  him ;  and  that  the  defendant 
was  not  liable.  This  subject  was  considered  in  Munroe  v. 
Bardier  (a) :  there  however  the  drawer  of  the  bill  placed  it 
in  the  hands  of  the  purchasers,  with  a  controlling  power  over 
it,  giving  them  credit  for  a  certain  time  for  the  purchase 
money;  the  purchasers  delivered  it  to  the  payees,  who 
received  it  bona  6de  and  for  value,  and  on  that  account  it 
was  held  that  the  payees  could  recover  the  amount  from 
the  drawer,  notwithstanding  the  purchaser  had  failed  to 
remit  him  the  money.  But  where,  as  in  this  case,  the  paye6 
is  the  purchaser  of  the  bill,  and  he  has  not  paid  the  price, 
there  is  a  total  failure  of  consideration.  In  Moggridge  v. 
Jones  {b)  the  party  who  gave  the  bill  was  let  into  possession 
of  the  premises.  In  Jones  v.  Jones  (c)  the  note  was  given 
for  a  future  conveyance,  and  there  could  be  no  failure  of 
consideration  until  a  refusal  to  convey.  In  Spiller  v.  WeH" 
lake  (d)  the  payment  of  the  purchase  money  and  the  con- 
veyance of  the  estate  were  not  to  be  concurrent  acts,  for  the 
vendee  by  a  distinct  instrument  agreed  to  pay  part  of  the 

(a)  8  C.  B.  862.  (c)   8  M.  &  W.  84. 

(6)  14  East,  486.  (d)  2  B.  &  Adol.  155. 
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purchase  money  on  a  certain  day. — He  also  referred  to        1860. 
1  Wms.  Saund  320,  i,  note  I.  Astley 
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fFUde  replied. 

Pollock,  C.  B. — It  appears  to  roe  that  both  on  principle 
and  authority  our  judgment  ought  to  be  for  the  defendants. 
The  facts  are  these.— Three  persons  purchased  a  bill  of 
exchange,  to  be  paid  for  at  the  end  of  a  month.  They 
remit  it  to  £ngland  to  a  firm  consisting  of  two  persons  out 
of  the  three.  Those  two  are  the  plaintiffs  in  the  present 
action.  The  answer  to  the  claim  is,  '^You  got  the  bill 
under  an  agreement  to  pay  for  it  at  a  time  now  gone  by ; 
no  consideration  was  given  for  it,  and  therefore  you  are  not 
entitled  to  sue."  The  first  sentence  uttered  by  Mr.  MellUh 
furnishes  a  solution  of  any  difficulty  in  the  case.  He  said 
that  for  the  purpose  of  this  question  there  was  no  distinc- 
tion between  money  and  goods :  that  if  a  person  purchase 
a  bill  payable  at  the  end  of  three  months,  for  goods  to  be 
delivered  at  the  end  of  one  month,  if  the  goods  are  not 
delivered  and  the  same  party  sues  on  the  bill,  not  having 
indorsed  it  to  a  bona  fide  holder,  it  would  be  a  good  answer 
to  say  that  the  consideration  for  the  bill  was  the  delivery  of 
the  goods  and  that  had  not  taken  place.  It  is  not  necessary 
to  pursue  the  matter  further  and  say  whether,  if  a  right  of 
action  had  accrued  by  reason  of  the  non-delivery  of  the 
goods  or  payment  of  the  price,  that  would  be  divested.  It 
may  be  laid  down  generally,  that  where  an  action  is  brought 
on  a  bill  of  exchange,  if  any  one  of  several  plaintifis  is  inca- 
pacited  to  sue  by  reason  of  an  infirmity  affecting  the  con- 
sideration, either  in  the  mode  of  obtaining  the  bill  or  other- 
wise, he  communicates  that  infirmity  to  the  others  and  they 
cannot  sue  upon  the  bill ;  but,  the  instrument  being  negoti- 


9. 

Johnson. 


«Ue.  a  asT  be  AsAMwed  Satwitmt  to  a  penon  who  hiB no 
mmrcskp  v^  i2>e  tzisaKDaaiy  ind  ke  waaj  wot  npoo  it 
So  Sr  «e  Kc  isSoviae  o«t  ibe  |MiuLi[ile  in  leferenoe  to 
ti^  BCKr,  hs:  rrcc  sBrkntr  I  tbmk  die  qoetfioo  is  dear. 
The  cee  ct  Auk^  At  Ar»  r.  /irfer(a)  is  sabstaDtiaOy 
catt.  ihe  ccLj  ^Saijuiutt  boos  tliac  dme  the  moiiey 
lo  be  pod  OBI  tae  ocxt  pott  dxr,  bete  it  aras  to  be  paid 
M  ibe  cod  d  a  maoikz  ibete  tbe  tine  of  pajnieot 
mmdfd  bj  cwwmi^  hese  it  was  rilrodrd  b j 
TboQgb  tbat  ircolra  idb  pnosdeosiaoy  it  has  nerer  been 
qocsdoDedy  and  WSie^  C  J^  m  hiBJuJ|fcnt  io  Mmmroe  v. 
Bmdkr  \^^  icfas  to  it  and  arffngaiwa  die  principle  on 
wUcbit  «■ 


ILkanx,  R — I  mm  ei  tbe  ane  opiniao.  On  one  point 
there  la  no  doobc  It  isdcvtbatif  there  isagood  deienoe 
sgiinat  one  of  seveni  pfainuK^  botiefcr  nnoierooB^  that  ■ 
a  defimce  apnntt  aS,  jnsc  as  a  ukase  by  one  of  aefcnl 
pkuDtifi  cztingaBfacs  tbe  accioa.  The  present  phuntifi 
are  in  tbe  ssme  aititiun  as  if  WiDnn  was  soing  together 
with  them,  and  aeoanfiag  to  aD  analogy,  if  the  defendant 
establishes- a  defence  against  tbe  dnee,  it  is  good  against  the 
two.  On  tbe  other  point  I  entertamed  soase  doobt  whc^er 
the  consideration  was  not  the  premiae  lo  pay,  and  whether 
tliorc  was  not  a  contract  wUcb  nigbt  be  enfcroed  by  a 
<*n)HH-action.  But  I  think  that  the  jistiee  of  the  case  is 
with  the  defendants;  and  that  tbe  Coast  ought  not  to 
eonipel  tbe  defendants  to  pay  the  bill  when  they  hate 
novrr  received  tbe  money  for  which  it  was  puirhaoed.  Tbe 
CHHC  of  I^et  De  Bros  ▼.  /orks(c)  is  an  anthority  fer  the 
defendants  upon   that  poinL     I  do  not  find  that  case  in 

{a)  1  PIsp.  117.  v^>  S  C.  B.  SeS. 

(c)  1  Espu  iir. 
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Baylej  on  Bills,  which  is  rather  against  the  weight  of  it, 
nevertheless  there  is  the  decision.  Suppose  the  defendants 
had  said  to  the  plaintifis,  **  in  consideration  that  you  will  9, 

JOHNSOir. 

pay  OS  a  sum  of  money  at  the  end  of  a  month,  we  will  pay 
you  another  sum  at  the  end  of  three  months."  According 
to  the  argument  for  the  plaintifis,  they  would  be  entitled 
to  recover  from  the  defendants  although  they  had  never 
paid  anythmg.  Nothing  could  be  more  unjust  I  think 
that  the  defendants  are  entitled  to  judgment 

Chankell,  B. — I  am  also  of  opinion  that  the  defendants 
are  entided  to  judgment  The  plaintiflb  agreed  to  pay  the 
defendants  a  sum  of  money  at  the  end  of  a  month,  and 
whether  that  is  called  the  purchase  money  or  by  any  other 
name  it  was  a  sum  to  be  paid  for  the  bill,  and  which  the 
plaintifls  have  not  paid.  I  think,  for  the  reasons  given  by 
the  Lord  Chief  Baron  and  my  brother  Martin^  that  there 
was  a  failure  of  consideration,  and  that  the  case  is  the  same 
as  if  Willson  were  a  co-plaintiff. 

Judgment  for  the  defendant 


Abraham  v,  Reynolds  and  Another.  Jan.  12. 

Declaration.— That  at  the  time  of  the  committing  The  plaintiff. 

J     !•       *  servant  of 

of  the  grievances,  &c.,  the  defendants  were  possessed  ot  a  j.  &  Co.,  who 

warehouse  with  certain  bales  of  cotton  stored  therein ;  and  by  the  defend- 
ants to  cany 
cotton  from  a  warehouse  was  receiving  the  cotton  into  his  lorry  when,  in  consequence  of  the 
negligenoe  of  the  defendants'  porters,  in  lowering  the  bales  from  the  upper  floor  of  the  ware- 
house, a  bale  fell  upon  h\m.— Held,  that  the  plaintiff  and  the  defendants'  servants  not  being 
under  ihe  same  control,  or  forming  part  of  the  same  establishment,  were  not  so  employed  upon 
a  common  object,  as  to  deprive  the  plaintiff  of  a  right  of  action  against  the  defendants  for 
such  negligence. 
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able,  it  may  be  indorsed  for  value  to  a  person  who  has  no 
connection  with  the  transaction,  and  he  may  sue  upon  it 
,    ».  So  far  we  are  followins:  out  the  principle  in  reference  to 

this  matter,  but  upon  authority  I  think  the  question  is  clear. 
The  case  of  Puget  De  Bras  v.  Forbes  (a)  is  substantially 
this  case,  the  only  distinction  being  that  there  the  money 
was  to  be  paid  on  the  next  post  day,  here  it  was  to  be  paid 
at  the  end  of  a  month :  there  the  time  of  payment  was 
extended  by  custom,  here  it  was  extended  by  agreement. 
Though  that  is  only  a  nisi  prius  decision,  it  has  never  been 
questioned,  and  WUdey  C.  J.,  in  his  judgment  in  Munroe  v. 
Bordkr  (b\  refers  to  it  and  recognises  the  principle  on 
which  it  was  decided. 

HARTiNf  R — I  am  of  the  same  opinion.  On  one  point 
there  i^  no  doubt  It  is  clear  that  if  there  is  a  good  defence 
against  one  of  several  plaintifls,  however  numerous,  that  is 
a  defence  against  all,  just  as  a  release  by  one  of  several 
plaintiflb  extinguishes  the  action.  The  present  plainUfis 
are  in  the  same  situation  as  if  Willson  was  suing  together 
with  them,  and  according  to  all  analogy,  if  the  defendant 
establishes- a  defence  against  the  three,  it  is  good  against  the 
two.  On  the  other  point  I  entertained  some  doubt  whether 
the  consideration  was  not  the  promise  to  pay,  and  whether 
there  was  not  a  contract  which  might  be  enforced  by  a 
cross-action.  But  I  think  that  the  justice  of  the  case  is 
with  the  defendants;  and  that  the  Court  ought  not  to 
compel  the  defendants  to  pay  the  bill  when  they  have 
never  received  the  money  for  which  it  was  purchased.  The 
case  of  Puget  De  Bras  v.  Forbes  (c)  is  an  authority  for  the 
defendants  upon   that  point     I  do  not  find  that  case  in 

(a)  1  Esp.  117.  (b)  8  C.  B.  862. 

(r)  1  Esp.  117. 
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Bajley  on  Bills,  which  is  rather  against  (he  weight  of  it,        I860. 

nevertheless  there  is  the  decision.     Suppose  the  defendants 

had  said  to  the  plaintifis,  **  in  consideration  that  you  will  «• 

pay  OS  a  som  of  money  at  the  end  of  a  month,  we  will  pay 

joo  another  sum  at  the  end  of  three  months."    According 

to  the  aigument  for  the  plaintifis,  they  would  be  entidcd 

to  recover  from  the  defendants  although  they  had  never 

paid  anything.     Nothing  could  be  more  unjust     I  think 

that  the  defendants  are  entitled  to  judgment 

Chaknell,B. — I  am  also  of  opinion  that  the  defendants 
ire  entitled  to  judgment  The  plaintifls  agreed  to  pay  the 
defendants  a  sum  of  money  at  the  end  of  a  month,  and 
whether  that  is  called  the  purchase  money  or  by  any  other 
name  it  was  a  sum  to  be  paid  for  the  bill,  and  which  the 
plaintifls  have  not  paid.  I  think,  fiHr  the  reasons  given  by 
the  Lord  Chief  Baron  and  my  brother  Martin^  that  there 
a  fiulure  of  consideration,  and  that  the  case  is  the  same 

if  Willson  were  a  co-plaintiff. 

Judgment  for  the  defendant 


Abraham  v.  Reynolds  and  Another.  Jan.  12. 

xJeCLAR ATION. — That  at  the  time  of  the  committing  The  plaintiff; 

of  the  grievances,  &c.,  the  defendants  were  possessed  of  a  j.  &  Co.,  who 

warehouse  with  certain  bales  of  cotton  stored  thereiti ;  and  by  ^e  defend- 
ants to  carry 
eotton  from  a  warehouse  was  receiving  the  cotton  into  bis  lorry  when,  in  consequence  of  the 
WKligeiioe  of  the  defendants'  porters,  in  lowering  the  bales  from  the  upper  floor  of  the  ware- 
house, a  bale  fell  upon  him. — f/e/</,  that  the  plaintiff'  and  the  defendants*  senrants  not  being 
•Oder  the  same  control,  or  forming  part  of  the  same  establishment,  were  not  so  employed  upon 
a  common  object,  as  to  deprive  the  plaintiff  of  a  right  of  action  against  the  defendants  for 
taeh  negligence. 
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the  plaintiif  was  then  lawfully  and  rightfully  in  front  of  the 
defendants*  said  warehouse  in  charge  of  a  lorry,  for  the  pur- 
»•  pose  of  receiving,  and  was  then  receiving  from  the  defend- 

ants,  the  said  bales  of  cotton,  and  loading  the  same  on  the 
said  lorry,  for  and  on  behalf  of  certain  persons  who  had 
employed  the  plaintiif;  and  the  defendants  were  then,  by 
their  servants,  delivering  the  said  bales  of  cotton  to  the 
plaintiff  to  be  received  and  loaded  on  the  said  lorry :  Yet 
the  defendants,  by  their  servants,  so  negligently  conducted 
themselves  about  the  delivery  of  the  said  bales,  that,  by  reason 
of  the  negligence  of  the  defendants  and  of  their  said  servants, 
one  of  the  bales  of  cotton,  while  the  same  was  being  delivered 
to  the  plaintiif  by  the  defendants*  said  servants,  fell  upon 
and  struck  the  plaintiff,  and  thereby  knocked  him  down  &c. 

Pleas. — First:  not  guilty. — Thirdly:  that  the  plaintiff 
was  not  in  charge  of  the  lorry  for  the  purpose  of  receiving, 
nor  was  he  receiving  from  the  defendants  the  said  bales  of 
cotton  for  the  persons  mentioned  in  the  declaration,  but  was 
receiving  from  the  defendants  the  said  bales  of  cotton  and 
loading  the  same  in  the  lorry  for  and  on  behalf  of  the  de- 
fendants themselves;  and  was  voluntarily  there  acting  in 
and  about  the  premises  and  working  with  and  assisting  the 
servants  of  the  defendants. 

Upon  these  pleas  issues  were  joined. 

At  the  trial,  before  the  Assessor  of  the  Court  of  Passage 
at  Liverpool,  the  plaintiff,  a  servant  in  the  employ  of  Messrs. 
Jump  and  Son,  proved  that  on  the  20th  of  July,  1 859,  he 
went  with  a  lorry  to  Messrs.  Hutchinson's  warehouse  to  fetch 
cotton  for  the  defendants,  who  were  cotton  brokers.  The 
cotton  was  in  a  room  in  the  fifth  floor.  As  each  bale  was 
weighed  it  was  given  to  the  defendants'  men,  who  lowered 
it  by  a  rope  and  jiddy  into  the  lorry  below.  The  tackle 
by  which  the  bales  were  lowered  was  the  property  of  the 
defendants.  The  plaintiff  brought  his  lorry  under  the  ware- 
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house  and  received  three  or  four  bales,  when  one  of  the  de-        I860, 
fendants'  men  who  was  lowerinir  the  bales  called  out  to  him       ^"^^"'^^ 

^  AU&AHAN 

to  ^<pall  in"  a  bale ;  while  he  was  doins  so  another  bale  fell  «• 

"  Betkoldh. 

upon  him  from  above.     It  is  the  duty  of  the  carter  to  pull 
in  and  receive  the  bales  into  the  lorry  when  lowered  by  the 
porters  who  are  above.    The  pulling  of  the  lower  bale  into 
the  lorry  starts  the  bale  which  is  about  to  descend.     There 
was  evidence  that  the  bale  which  fell  was  standing  upright 
when  the  loop  was  placed  over  the  end  of  it,  whereas  it 
OQght  to  have  been  laid  flat  to  be  drawn  out  of  the  room. 
It  was  also  said  that  there  was  too  much  slack  in  the  rope, 
and  that  the  slack  was  hanging  down  outside  instead  of 
being  inside  the  room  as  it  should  have  been.     The  rope 
caught  against  the  open  door  of  the  room  on  the  floor  below, 
which  caosed  the  accident.     It  appeared  that  Jump  and 
Sons  did  all  the  defendants' carting  at  so  much  per  bale.    At 
the  conclusion  of  the  plaintiff's  case  the  defendants'  counsel 
tabmitted  that  there  was  no  case  for  the  jury,  as  the  plain- 
tiff was  in  the  service  of  a  contractor  who  was  in  the  employ 
of  the  defendants.    The  learned  Judge  overruled  the  ob- 
jection. 

The  defendants  then  attempted  to  shew  that  their  servants 
had  not  been  guilty  of  negligence,  and  that  the  plaintiff's 
own  act  had  led  to  the  accident.  Their  porter,  who  had 
been  engaged  in  lowering  the  bales,  proved  that  the  plaintiff 
cried  out  'Met  go,"  in  answer  to  his  direction  to  '^puU  in." 
The  jury  found  a  verdict  for  the  plaintiff,  the  learned  Judge 
reserving  leave  to  the  defendants  to  move  to  enter  a  non- 

8Qit. 

AspinalU  in  Michaelmas  Term,  obtained  a  rule  nisi  to 

• 

enter  a  nonsuit,  on  the  ground  that  the  plaintiff,  at  the  time 
of  the  injury,  was  voluntarily,  and  as  the  servant  of  a  sub- 
contractor, or  person  employed  by  the  defendants  to  do 
part  of  their  work,  assisting,  ^nd  taking  part  with  servants 

TOL.  V. — N.  8.  L  EXCH. 
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of  the  defendants^  of  whose  negligence  he  complained,  in 
the  work  in  the  course  of  which  the  negligence  occurred, 
^    V*  and  was  substantially  in  the  same  position  as  if  he  had  been 

one  of  the  defendants'  servants. 

Brett  now  shewed  cause. — ^The  learned  Judge  could  not 
have  nonsuited  the  plaintiff,  for  it  was  by  no  means  detf 
that  he  was  acting  as  a  servant  of  the  defendants.  The 
defendants  received  the  cotton  at  the  scales,  and  lowered 
it  by  the  agency  of  their  porters  into  the  carts  of  dw 
carters  whom  they  employed.  The  business  of  the  porten 
and  the  carters  is  wholly  distinct  The  carter  woald  take 
the  bale  and  put  it  into  the  cart  as  he  might  ploaff. 
The  plaintiff  could  not  say, "  lower  the  bale  in  a  pardcokr 
way.**  If  the  defendants  had  said,  put  the  bale  at  tlie 
head  or  tail  of  the  cart,  the  plaintiff  would  have  said, 
''that  is  my  masters'  business."  It  was  said  that  the 
plaintiff  and  the  defendants'  servants  were  assisting  at  tlie 
same  operation,  and  that  therefore  the  plaintiff  most  be 
considered  to  have  been  the  servant  of  the  defendantSi 
l^fVatsan,  B. — It  seems  just  the  same  as  if  the  purchaser 
had  come  with  his  own  carters.  It  is  not  a  joint  operation. 
Suppose  a  woman  went  to  a  grocer's  shop  to  buy  vin^ar, 
and  the  grocer's  boy,  in  giving  what  he  supposed  to  be 
vinegar,  poured  oil  of  vitriol  over  her  hands,  could  she  be 
said  to  be  the  servant  of  the  master  of  the  shop  because  io 
one  sense  assisting  in  the  operation?]  In  Deyff  ▼•  Tki 
Midland  Raihoay  Company  (a)  the  plaintiff  was  acting  as 
a  servant,  though  he  was  a  mere  volunteer,  not  receiving 
wages.  In  Wiggett  v.  Fox  {b)  a  contractor  for  doing  certain 
work  sublet  certain  parts  of  the  work  to  subcontractors^ 
one  of  whom  was  the  master  of  the  plaintiff.  The  servants 
of  the  subcontractors  were  paid  by  the  defendants,  and  they 
(fl)  1  H.  &  N.  775.  (h)  11  Exch.  8S2. 
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did  the  work  as  the  servants  of  the  defendants.  [ChaU" 
neH,  B. — ^The  defendants  had  power  to  discharge  the  sub- 
contractors' men.  FoUock,  C.  R — ^The  test  is  not  whether  ». 
the  party  complaining  is  paid  to  undertake  the  risk.  A 
guest  is  in  the  same  position  as  a  servant,  because  he  has 
the  means  of  judging  of  the  character  of  the  house  in  which 
he  is.  The  question  is  whether,  knowing  the  risk,  the  party 
incurs  it  voUmtarily.]  Here  Jump  and  Sons  and  the  porters 
were  separately  employed,  each  to  do  their  own  work. 

AspmaU^  in  support  of  the  rule. — The  plaintiff  and  the  de- 
fendants'  servants  were  engaged  in  one  common  work.  The 
plaintiff  was  not  merely  employed  as  carter,  but  his  act  gave 
motion  to  the  very  bale  the  fall  of  which  injured  him.  If 
the  defendants  had  employed  their  own  servants  in  the  lorry, 
aach  servants  could  not  have  recovered  against  the  defend- 
ants for  an  injury  caused  by  the  negligence  of  their  fellow- 
servants  in  the  loft  above.  The  present  case  falls  within 
the  principle  which  governed  IViggett  v.  Fox  (a).  Though 
the  defendants  in  that  case  had  a  power  to  dismiss  the  ser- 
vants of  the  subcontractor,  and  paid  them  wages,  that  is 
not  the  ground  on  which  the  judgment  of  the  Court,  as  de- 
livered by  Aldersan,  B.,  proceeded.  [Martin,  B. — I  assented 
to  the  judgment  for  the  defendants  in  thai  case,  upon  the 
ground  that  the  position  of  the  parties  was  ascertained  by 
the  test  stated  by  my  brother  Cramptan  in  Sadler  v.  Hen" 
lock  (b),  viz.,  whether  the  defendants  retained  the  power  of 
controlling  the  work.] 

Pollock,  C.  B. — I  am  of  opinion  that  the  objection 
which  has  been  taken  to  the  ruling  of  the  learned  assessor 
ia  not  well  founded.    The  case  of  master  and  servant  is  only 

(a)  11  Exch.  832. 

(h)  4  £.  &  B.  570.  578.    See  11  Exch.  836,  837. 
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1B0O«       one  of  a  cIam.     The  question  has  hitherto  arisen  in  cases 
"^^^^      between  master  and  seirant.  but  it  appears  to  me  that  the 
9-  learning  on  this  subject  has  not  been  exhausted.     When 

two  persons  serve  the  same  master,  one  cannot  sue  the 
master  for  the  negligence  of  his  fellow-servant  The  rule 
applies  to  every  eslablishmenL  No  member  of  an  establish- 
ment can  maintain  an  action  against  the  master  for  an  injury 
done  to  him  by  another  member  of  that  establishment,  in 
respect  of  which,  if  he  had  been  a  stranger,  he  might  have 
had  a  right  of  action.  A  friend  of  the  servant,  a  son,  a 
relation,  living  in  the  same  house,  not  in  the  character  of  a 
servant,  but  as  a  member  of  the  same  family,  are  probably 
in  the  same  position,  and  such  persons  cannot  maintain 
actions  any  more  than  a  servant  could.  But  that  is  when 
they  form  one  family,  in  one  establishment,  for  one  common 
purpose.  Here  it  is  said  that  there  was  common  worL 
If  it  was  agreed  that  this  work  should  be  done  by  all,  the 
rule  might  apply ;  but  it  does  not  applj  roerelj  because 
thf  parties  had  a  common  object,  if  they  had  separate  end^ 
and  for  some  purposes  antagonistic  interests.  There,  as  in 
a  case  put  bj  my  brother  Martm,  during  the  argument,  of 
war)nng  a  vessel  into  a  dock,  mariners  at  one  end  and  dock 
labourers  at  the  other  dragging  at  a  rope,  either  party 
would  be  entitled  to  bring  an  action  for  an  injory  received 
in  cv^ivsequence  of  the  negligence  of  the  others*  It  is  carry- 
ing the  matter  too  fiir,  to  sav  that  the  mariner  woold  have 
tK^  right  of  action  against  the  emplover  of  the  «lock  laboor- 
vr^  if  injured  bv  the  negtxgence  of  the  latter.  Thej  have 
diAfnrnt  objects  and  didkrent  liabilities  The  rale  most 
thenrRnre  be  dischanced. 

MvKmx^  R — I  ^^Kure  to  coo&oe  mv  jo^pKor  to  the 
ct»e  ^oExoted^dLC^tT  uaoer  vxzr  c^wakieracciL  TW  siqfect  is 
wtre  s^^crvufi  vtrdScuiCT.     T!i&»  OMvever  i»  like  cci« 
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a  farmer's  servant  is  delivering  com  at  the  warehouse  of  a 
com  merchant:  if  the  farmer's  servant  below  is  injured  bj 
the  negligence  of  the  corn  merchant's  servant  above,  no  <^* 

,  ,  REYNCLDf. 

reason  can  be  assigned  why  an  action  for  compensation 
should  not  be  maintainable. 

Watson,  B. — I  agree  that  the  rule  must  be  discharged. 
When  the  notes  were  read  the  case  appeared  to  be  clear.  If 
the  master  had  been  injured,  no  doubt  he  could  have  re- 
covered. The  plaintiff  was  the  servant  of  Jump,  the  carter, 
not  the  servant  of  the  defendants.  The  defendant  had 
no  control  over  him.  As  to  the  case  alluded  to,  of  a  ship 
coming  into  or  going  out  of  a  dock,  when  the  mariners  have 
to  throw  off  or  make  fast  a  rope;  if  by  the  negligence  of  either 
party  the  rope  flies  and  breaks  the  leg  of  one  of  the  other 
party,  can  it  be  said  that  the  mariners  and  dock  labourers 
are  both  servants  of  the  same  person  ?  They  are  persons 
doing  work  for  a  common  object,  but  not  under  the  same 
control,  or  by  the  same  orders.  To  hold  that  the  rule  ap- 
plies to  such  a  case  would  be  extending  the  doctrine  in 
question  further  than  any  case  has  yet  carried  it. 

Channell,  B. — I  am  of  opinion  that  the  assessor  was 
quite  right  in  refusing  to  nonsuit.  It  has  been  urged,  in 
support  of  the  rule  for  a  nonsuit,  that  the  relation  of  master 
and  servant  existed  between  the  plaintiff  and  the  defendants, 
or  that  there  was  such  a  common  object  between  them  as  to 
prevent  the  plaintiff  from  maintaining  an  action,  and  the 
case  of  Wiggett  v.  Fox  (a)  was  cited.  In  that  case  the  de- 
fendants, having  contracted  for  the  erection  of  the  Crystal 
Palace,  entered  into  agreements  with  five  other  persons  for 
the  execution  of  portions  of  the   work,  and  the  subcon- 

(a)  1 1  Exch.  832. 
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tractore  engaged  the  senrices  of  the  deceased  Wiggett.  But 
it  was  proved  that  the  deceased  was  paid  by  the  defend- 
ants^ and  it  further  appeared  by  the  printed  rales  which 
were  given  in  evidence,  and  by  the  evidence  of  Moss,  one 
of  the  sabcontractors,  that  the  defendants  had  a  control 
over  and  power  to  dismiss  Wiggett,  thongh  engaged  by  the 
contractore  (a).  That  I  think  is  a  very  diflferent  case  from 
the  present.  But  it  has  been  further  argued,  that  the 
plaintiff,  if  he  is  not  to  be  considered  the  servant  of  the 
defendant,  must  be  taken  to  have  been  a  volunteer,  and  if 
so  cannot  maintain  this  action,  and  Degg  v.  The  Midland 
BaUway  Company  {b)  was  relied  upon.  There  the  deceased 
volunteered  to  assist,  and  did  assist  the  servants  of  the  de- 
fendants in  the  performance  of  their  work,  and  it  was  held 
that  his  personal  representative  could  not  sue  for  damage  re- 
sulting from  his  death,  occasioned  by  the  negligence  of  other 
servants  of  the  defendants,  any  more  than  he  could  have 
done  so  had  the  deceased  been  a  paid  servant  I  think 
that  decision  was  right ;  but  it  does  not  appear  to  me  that 
the  pliuntiff  in  this  case,  who  was  the  servant  of  Jump,  was 
a  volunteer  within  the  meaning  of  the  decision  referred  ta 

Rule  discharged. 

(a)  See  the  case  as  reported,  25  L.  J^  N.  S.  Exch.  188. 
(6)  1  H.  &  N.  773. 
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Thb  Howbbach  Coal  CoifPANT  (Limitbd)  v.  Tbaoue.        •^«»- 12. 

Declaration.— That  the  defendant  was  the  holder  ^^^^S"^' 
of  ten  shares  in  the  Company,  and  was  indebted  to  the  nnder  ihe 
Company  in  .the  sum  of  50i,  in  respect  of  one  call  of  5L  Companiw 

.  ^    ',  .  ,  Act,  1856. 

on  each  of  the  said  ten  shares,  whereby  an  action  hath  brought 
accrued  to  the  said  Company  by  virtue  of  the  Companies  against  a 
Clauses  Consolidation  Act,  1845,  and  the  Joint  Stock  Com-  caJlTandOTtbe^ 
panics  Act,  1856 ;  yet  that  the  defendant  has  not  paid  the  of "haTAct" 
said  sum  of  SOL  or  any  part  thereof,  &c.  Sat  tho  Com. 

Pleas  (inter  alia),  except  as  to  5L  Bs.  (the  amount  of  call  P^"^  ^^ 

^  .  .  formed  to 

of  one  share!— First:  never  indebted.     Fifthly:  that  the  consist  of 

„  240  shares  of 

alleged  call  was  not  made  by  any  persons,  or  by  any  body  20/.  each :  that 

11  .  !«  •!   1  ,  it  was  provided 

or  assembly  or  meeting  of  persons,  duly  competent  or  hav-  by  the  articles 
ing  power  or  authority  to  make  the  same,  or  duly  assembled  Art44r**Tbe 
and  constituted  for  the  purpose  of  making  the  same.  Sixthly :  th^^aTrectors 
that  the  call  was  made  for  purposes  other  than  those  for  fJ*^^^^h*onj 
which  the  Company  is  authorized  and  competent  to  make  ****^^ '°'™  \ 

•      •'  ^  qaorum,  and 

calls  upon  the  shareholders  in  and  belonging  to  the  same,  the  names 

^  ^    ^  of  the  first 

—As  to  5L  3s.,  payment  into  Court.  directors  shall 

At  the  trial,  before  Martin,  B.,  at  the  sittings  in  London  by  the  sub- 

after  Trinity  Term,  it  appeared  that  the  defendant  was  the  memorandum 

holder  of  ten   shares   in   the   Howbeach  Coal  Company  Art!*45*Until 

directors  are 
■ppointed  the  subseribers  of  the  memorandum  of  association  shall  for  all  parpoftes  of  this  Act 
be  deemed  to  be  directors.'*    Seven  persons  subscribed  the  memorandum  of  association.     At  a 
■t  which  three  only  of  them  were  present,  five  of  their  number,  of  whom  the  defendant 


one,  were  appointed  directors  of  the  Company.  The  defendant  attended  meetings  as  a 
director.  A  eall  was  made  at  a  meeting  at  whicn  three  only  of  the  persons  so  chosen  as  directors 
were  present.     At  this  time  only  sixty- eight  shares  had  been  subscribed  for. 

Held,  that  the  defendant  was  not  liable  to  an  action  for  calls,  because  the  directors  had  not 
been  diily  appointed ;  and  the  persons  who  made  the  call  were  not  a  quorum  of  the  subscribers 
of  the  memorandum  of  association. 

Sembk,  per  Martim,  B.,  if  a  Company  is  formed  to  consist  of  a  certain  number  of  shares  and 
bardlv  a  fourth  of  the  shares  are  taken  up,  it  cannot  be  competent  to  a  small  portion  of  such 
ibtreholdlOTi  to  make  calls  and  insist  on  carrying  on  the  Company. 
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I860.        (Limited).  The  memorandum  of  association  of  the  Company 

j^^^^^'^^      stated,  that  the  objects  for  which  the  Company  was  estab- 

Coal        lished  wcre  for  leasincr  and  workinfl:  two  collieries,  and  that 

9.  the  nominal  capital  was  12,000/.,  divided  into  240  shares  of 

Teaoue. 

50/.  each.     The  defendant  and   six   other  persons,  whose 

names  were  subscribed  to  the  memorandum  of  association, 
thereby  agreed  to  take  one  share  each.  The  Company 
obtained  a  certificate  of  incorporation  on  the  15th  day  of 
January,  1858. 

The  articles  of  association,  so  far  as  they  are  material  to 
the  question  in  this  cause,  were  as  follows: — Article  3.  A 
call  shall  be  deemed  to  have  been  made  at  the  time  when  the 
resolution  authorizing  such  call  was  passed.  20.  The  Com- 
pany may  with  the  sanction  of  the  Company,  previously  given 
at  a  general  meeting,  increase  its  capital.  31.  No  business 
shall  be  transacted  at  any  meeting  except  the  declaration  of  a 
dividend,  unless  a  quorum  of  shareholders  is  present  at  the 
commencement  of  such  business,  and  such  quorum  shall 
consist  of  four  shareholders.  44.  The  number  of  directors 
shall  be  five,  three  of  whom  shall  form  a  quorum  ;  and  the 
names  of  the  first  directors  shall  be  determined  by  the 
subscribers  of  the  memorandum  of  association.  45.  Until 
directors  are  appointed,  who  must  be  subscribers  of  ten 
shares,  the  subscribers  of  the  memorandum  of  association 
shall  for  all  purposes  of  this  Act  be  deemed  to  be  directors. 
46.  The  business  of  the  Company  shall  be  managed  by  the 
directors,  who  may  exercise  all  such  powers  of  the  Com- 
pany as  are  not  by  this  Act  or  by  the  articles  of  the  asso- 
ciation, if  any,  declared  to  be  exerciseable  by  the  Company 
in  general  meeting,  &c.  60.  All  acts  done  by  any  meeting 
of  the  directors  or  of  a  committee  of  directors,  or  by  any 
person  acting  as  a  director  shall,  notwithstanding  that  it  be 
afterwards  discovered  that  there  was  some  defect  in  the 
appointment  of  any  such   directors  or  persons  acting  as 
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aforesaid,  or  that  they  or  any  of  them  were  disquaiified,  be 
as  valid  as  if  any  such  person  had  been  duly  appointed 
and  was  qualified  to  be  a  director.  61.  The  directors  shall 
cause  minutes  to  be  made  in  books  provided  for  the  purpose 
(inter  alia)  of  all  the  resolutions  and  proceedings  of  meetings 
of  the  Company  and  of  the  directors  and  committees  of 
directors ;  and  any  such  minutes  as  aforesaid,  if  signed  by 
any  person  purporting  to  be  the  chairman  of  any  meeting 
of  directors  or  committee  of  directors,  shall  be  receivable  in 
evidence  without  any  further  proof.  88.  The  Company 
shall  be  considered  to  be  in  a  position  to  obtain  a  lease  of 
the  colliery  from  the  proprietors  when  there  is  a  paid  up 
capiul  of  8000/.,  &c 

At  a  meeting  of  the  registered  subscribers  of  the  memo- 
randum of  association,  held  at  the  office  of  the  Company 
on  the  9th  of  February,  1858,  at  which  three  of  the  sub- 
scribers, vis.  R.  B.  Grantham,  A.  E.Walton  and  W.  Knocker 
were  prese'ht,  the  defendant  and  four  others  of  the  sub- 
scribers, viz.  T.  Bennett,  G.  B.  Jennings,  J.  Walton  lind 
W.  Knocker  were  appointed  directors  of  the  Company, 
and  the  manager  was  requested  to  notify  their  appointment 
to  them  by  letter,  which  he  did  accordingly.  The  defendant 
attended  a  meeting  as  a  director  on  the  1 2  th  of  January, 
1859,  at  which  the  minutes  of  the  meeting  of  subscribers  of 
the  9th  of  February,  1858,  were  read  and  approved.  At 
the  ordinary  annual  general  meeting  of  the  subscribers  held 
on  the  same  day,  the  defendant  having  retired  as  a  director, 
it  was  proposed,  seconded  and  carried  unanimously,  that  he 
should  be  re-elected.     The  defendant  was  present. 

At  a  meeting  of  the  directors,  held  on  the  14th  of  January, 
1859,  at  which  three  of  them,  viz.  G.  B.  Jennings,  J.  Walton 
and  W.  Knocker  were  present :  it  was  resolved  that  each  sub- 
scriber should  be  requested  to  pay  forthwith  the  amount  of 
deposit  on  the  shares  allotted  to  him  (viz.  51  per  share)  to 
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the  bankers  of  the  Company  or  the  manager.  Notice  of 
the  call  was  duly  sent  to  the  defendant  W.  Knocker,  the 
manager  of  the  Company,  stated  that  the  call  was  made 
for  the  purposes  of  the  Company.  He  said  he  did  not 
consider  it  as  a  call,  but  as  a  deposit  doe  on  the  fbrmatioa 
of  the  Company.  Sizty-scTen  or  sixty-eight  ahares  were 
subscribed  for.  The  prospectus  was  put  in  which  had  been 
prepared  by  the  defendant,  and  which  stated  that  a  deposit 
equal  to  10/.  per  cent,  oo  the  amount  of  the  shares  was  to 
be  paid  on  application  fer  the  shares^ 

On  this  cTideDce  the  learned  Judge  directed  a  nooaoit 
to  be  enieied,  giring  leaTe  to  the  plaintiff  to  move  to 
enter  a  Teidict  for  him. — The  Court  to  ham  power  to 
diaw  inferences  of  fecc 

Lmtk,  in  Michaelmas  Tenn,  obtained  a  mle  nin  to  enter 
a  ^nenlict  for  the  pIsintiBk  on  the  gmuDdft  that  the  caD  was 
duly  vuiie:  that  the  directocs  were  dnly  appointed  and 
aalkonaed  to  onke  iu  or  if  not  chac  tfaeae 


A::^44  nir 


V  vttbc  X  *     By 
vc  Star 


>•  *  fc .  « 


.nanitr  ^sOial  w  al 


nmnmnoBB  <■ 


IP  be 


HILARY  TERM^    23   VICT. 

directoffB.**'  Now,  thoagh  Art  44  proyides  that  **  the  number 
of  direcKirB  shall  be  five,  three  of  whom  shall  form  a  qoonim,'' 
it  does  not  follow  that  three  out  of  seven  subscribers  of  the 
memorandum  of  association  acting  as  directors  will  form  a 
quorum.  [Martin^  B. — ^The  Company  is  a  Company  having 
a  nominal  capital  of  12^000/L  divided  into  240  shares ;  sixty- 
seven  or  sixty-eight  shares  only  were  allotted  at  the  time 
of  the  making  of  the  calL  It  must  surely  be  impossible  to 
make  calls  before  the  Company  is  formed.] 
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Lmsk,  in  support  of  his  rule. — By  the  19  &  20  Vict.  &  47, 
li  3,  seven  or  more  persons  associated  for  any  lawful  purpose 
may,  by  subscribing  their  names  to  a  memorandum  of  asso- 
ciation and  otherwise  complying  with  the  requisitions  of 
the  Act,  ferm  themselves  into  an  incorporated  Company. 
The  plaintiA  were  incorporated.  By  section  8,  every  sub- 
scriber shall  take  one  share  at  least  in  the  Company.  The 
defendant  held  one  share  as  a  subscriber  of  the  artides  of 
sssociation.  The  only  section  of  this  Act  relating  to  calls  is 
the  22nd,  which  enacts  that  the  amount  of  calls  for  the  time 
being  imposed  on  any  share,  shall  be  deemed  to  be  a  debt 
doe  from  the  holder  of  such  share  to  the  Company.  The 
seven  persons  who  had  subscribed  the  memorandum  of  asso- 
ciation constituted  a  Company,  and  there  is  nothing  to 
pievent  them  from  making  calls.  [Channelly  B. — The  Com- 
pany in  respect  of  which  calls  were  to  be  made  was  to 
coooist  <^  the  holders  of  240  shares.  Martin^  B. — What 
sotbority  have  directors  to  make  perscms  who  hold  sixty- 
ei^t  shares  pay  a  call  made  on  them,  which  ought  to  have 
been  made  on  a  body  consisting  of  the  holders  of  240 
shares  ?]  By  the  Schedule,  Table  B,  rule  2,  <'The  Com- 
pany may  firom  time  to  time  make  such  calls  upon  the 
shareholders  in   respect  of  all   monies    unpaid  on    their 
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shares,  as  thej  think  fit,  provided  that  Iwentj-one  daj^ 
notice  at  least  is  given  of  each  call,  and  each  shareholder 
shall  be  liable  to  pay  the  amount  of  calls  so  made  to  the 
persons,  and  at  the  times  and  places  appointed  bj  the  Com- 
pany.'* The  moment  a  person  signs  the  memorandam  of 
association,  he  becomes  a  shareholder  in  a  Company,  which 
may  consist  only  of  seven  individnals,  and  takes  his  chance 
whether  the  shares  will  be  taken  ap  or  noL  [Aflbci,  C  B. 
— You  would  say  it  resembles  the  case  of  a  partnership^  in 
which  any  number  of  partners  may  act  In  Fax  v.  CBfUm  (a) 
the  persons  associated  together  had  no  legal  character.  If 
A.  and  B.  meet  and  say  they  are  going  to  form  a  Company 
of  a  particular  description,  and  C.  agrees  to  take  shares  in 
that  Company,  till  the  shares  are  taken  no  Company  ii 
formed.  Here  however  there  was  a  complete  Company, 
as  soon  as  seven  persons  had  subscribed  the  memorandom 
of  association.]  There  b  not  a  word  in  the  Act  to  impose 
the  siq:gested  restriction  on  the  power  of  the  Company. 
When  seven  or  more  persons  have  been  once  united  into  a 
Company,  snch  Company  has  capacity  to  Garry  on  bomiea^ 
and  cannot  be  got  rid  of  without  winding  up ;  which  may 
take  place  if  the  shareholders  are  rednced  to  lean  than 
seven :  sect.  67.  By  Art.  SO  the  Company  may  increaae  its 
capital — Secondly,  ic  is  said  that  the  ditectors  ooaU  not  he 
duly  chceen  by  a  meeting  consisting  of  three  oat  of  seven 
subiscribers  of  the  memorandnm  of  aaaociatioa.  Bot  the 
objection  on  that  ground  is  axtswered  by  Art.  44.  [IPateM, 
EL — Is  ic  contended  that,  bvecaose  three  oat  of  five  directnn 
are  a  quorum,  if  a  thottsand  pecsocis  had  sahscribed  the 
memorandum  of  atssoctacion.  three  of  such  rlwin«Mn^  would 
have  fcaned  a  quorum  ?3  By  Art.  45  die  directors  are  ap- 
{winced.     Tbe  subscribers  of  the  in^mtwmn<<Hm  of 
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lion  are  to  be  directors,  that  is,  directors  for  all  purposes. 
Thirdly :  The  defendant,  who  has  attended  meetings  as  a 
director,  has  sanctioned  the  appointment  of  the  directors 
who  made  the  call,  and  thereby  agreed  to  take  no  objection 
to  the  mode  of  their  appointment. — Fourthly :  Any  irregu* 
Itfity  in  the  nomination  of  directors  will  not  aifect  acts  done 
by  them :  Art  60. 
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Martin,  B. — In  my  opinion  both  objections  are  fatal  to 
the  plaintifi'  claim.  The  first  is  clearly  so.  It  is  said  that 
the  defendant  is  estopped  firom  denying  his  liability.  The 
action  is  brought  onder  the  22nd  section  of  the  19  &  20 
Vict.  c.  47,  in  a  peculiar  form,  alleging  that  the  defendant 
is  indebted  to  the  Company.  The  defendant  is  in  the 
same  situation  as  any  other  holder  of  shares,  and  the  doc- 
trine of  estoppel  does  not  apply.  The  call  was  made  on 
the  14th  of  January,  when  three  directors  were  present. 
Unless  these  three  persons  had  power  under  the  articles  of 
MBociation  to  make  the  call,  the  action  fails.  There  were 
sereD  subscribers.  The  45th  rule  provided  that  until  di- 
rectors, who  must  be  subscribers  of  ten  shares  each,  should 
be  appointed,  the  subscribers  should  be  directors.  That  is 
an  independent  rule.  It  made  the  subscribers  directors  till 
directors  should  be  chosen.  But  unless  the  whole  body 
were  present,  or  at  least  a  majority  of  them,  they  could  not 
act  as  such.  It  is  said  that  the  44th  rule  applies  to  such  a 
case.  That  provides  that  five  directors  shall  be  chosen,  of 
whom  three  shall  be  a  quorum.  But  three  only  of  five 
directors  is  a  very  different  thing  from  three  out  of  seven, 
and  the  rule  applies  only  after  directors  are  elected.  The 
defect  of  power  is  not  aided  by  the  60th  rule.  Therefore 
the  first  objection  is  fatal,  because  three  persons,  having  no 
power  to  make  a  call,  could  impose  no   liability  on  the 
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defendant.  I  have  a  very  strong  opinion  with  respect  to 
the  other  point,  viz.,  that  if  a  Company  is  formed  to  consist 
of  240  shares,  and  hardly  a  fourth  of  the  shares  are  taken 
up,  it  cannot  be  competent  to  a  small  fraction  of  the  share- 
holders to  make  calls  on  those  who  hold  such  limited 
number  of  shares,  and  carry  on  the  Company  against  their 
will.  Taking  Mr.  Lushes  view  to  be  correct,  that  they 
may  do  so  where  a  substantial  portion  of  the  shares  has 
been  subscribed  for  (though  I  do  not  accede  to  that),  I  say 
that  sixty-seven  shares  out  of  240  is  not  a  substantial  por- 
tion. .  The  Court  have  power  to  draw  inferences  of  fiict 
Now,  if  this  be  a  question  of  law,  I  say  that  sixty-eight 
shares  being  subscribed  for  cannot  autboriae  the  Company 
to  make  calls.  If  it  is  a  question  of  fact,  then  I  think  that 
the  taking  of  sixty-eight  shares  is  not  a  substantial  portion 
of  the  shares. 


Watson,  B. — I  desire  to  pronounce  no  judgment  as  to 
the  number  of  shares  which  should  have  been  subscribed 
for  in  order  to  authorise  the  directors  to  make  calls.  Mj 
present  impression  accords  with  that  expressed  by  my 
brother  Martin,  But  on  this  point  the  case  has  not  been 
fully  aligned  before  us.  But,  on  the  question  whether  three 
out  of  the  seven  subscribers  of  the  memorandum  of  associa- 
tion constituted  a  quorum,  I  am  clearly  of  opinion  that 
the  plaintiffs*  case  fails.  If  five  persons  had  been  appointed 
as  directors,  three  of  the  five  could  have  made  a  quorum. 
But  that  does  not  give  such  power  to  three  out  of  seven 
subscribers  of  the  memorandum  of  association. 


Chankell,  B.— I  express  no  opinion  whether,  in  order 
to  make  a  valid  call,  it  is  necessary  that  the  shares,  or  a 
large  proportion  of  them,  should  have  been  taken  up.    The 
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Act  makes  the  call  a  debt  from  the  shareholders  to  the  Com- 
pany. But  the  call  was  not  properly  made.  For  some 
pmposes  the  Company  was  formed  when  seven  subscribers 
had  signed  the  memorandum  of  association.  It  was  pro- 
vided that  they  might  appoint  directors,  to  be  five  in 
number,  of  whom  three  were  to  be  a  quorum.  Until  direc- 
tors were  appointed  the  subscribers  might  act  as  directors. 
Bat,  though  these  seven  persons  were  empowered  to  act  as 
directors,  there  is  nothing  to  shew  that  three  of  their  number 
could  act     Therefore  I  think  that  the  nonsuit  was  right. 
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Pollock,  C.  B. — For  a  time  it  appeared  to  me  doubtful 
whether  the  plaintifis  were  not  entitled  to  recover.  It  may 
be  that  an  association,  consisting  of  persons  registered  under 
the  Joint  Stock  Companies  Act,  1856,  where  a  small  part  only 
of  the  shares  has  been  subscribed,  cannot  be  dealt  with  in 
the  same  manner  as  in  the  case  of  a  Company  not  registered, 
fonned  to  consist  of  a  large  number  of  shares.  But  it  appears 
to  me  unnecessary  to  determine  that  question,  as  I  think  it 
clear  that  the  persons  who  appointed  the  directors  were  not  a 
quorum,  and  on  that  ground  I  agree,  that  the  rule  must  be 
discharged. 

Rule  discharged. 


VOL.  V. — N.  8. 
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EXCHEQUEB  REPORTS. 


The  Trustees  of  the  Newcastle-under-Lyne  and  Leek 
Turnpike  Roads,  Appellants,  and  The  North  Staf- 
Jan.  16  &  18.       FORDSHiRE  RAILWAY  COMPANY,  Respondents. 

By  the  "North    X  HE  following  case  was  stated  for  the  opinion  of  this 

Staffordshire 

Railway  Act,  Court  Under  the  20  &  2 1  Vict.  c.  43.— 
Vict.  c.  cviii.),  Under  the  provisions  of  two  Special  Acts  called  **  The 
tt^iliJ!  North  Staffordshire  Railway  (Pottery  Line)  Act,  1 846  "  {a\ 
aauScSL.  «"d  "The  North  Staffordshire  Railway  Act,  1847'' (A), 
I845°itf^**  with  which  were  incorporated  "The  Companies  Clauses 
^"cted "that    Consolidation  Act,  1845,"   "The  Railway  Clauses  Con- 

wDere  too 

railway  is  pro.    solidation  Act,  1845,"  and  "The  Lands  Clauses  Conso- 

poaed  to  crois 

the  turnpike  lidation    Act,    1845,"  the    North    Staffordshire    Railway 

from  New.  Company  (which  was  incorporated  by  the  first  of  these 

LynetoLeek,  special  Acts)  formed  several  railways  which  in  the  course 

shall  erect*a^  of  their  line   crossed  several    turnpike  roads,   and   some 

proper  and  ^f  g^^jj  ^oads  were  carried  over  and  some  under  the  rail- 

sunicient 

^'^^td^"  ^^^'  ^"®  ^^  ®"^'^  roads  was  the  Newcastle-under-Lyne 
bricks,  stone,     and   Leek    Turnpike   Road,   which   prior  to    the   forma- 

iron  or  other 

materials,  so      tion  of  the  railway  was  wholly  repairable  and  repaired  by 

as  to  carry  the 
said  tampike 

road  over  and  across  the  railway,  such  bridge  also  to  bo  constructed  with  parapet  walls  of  brick« 
stone  or  other  materials,  of  five  feet  in  height,  and  of  the  clear  and  open  width  of  thirty-  three 
feet  at  the  least  between  such  parapets ;  and  that  the  £aid  turnpike  road  shall  be  made  and 
altered  at  the  expense  of  the  Company,  on  both  sides  of  such  bridge,  so  that  the  surface  of  the 
turnpike  road  shall  when  completed  have  one  uniform  inclination  on  both  sides  not  exceeding 
one  m  thirty ;  and  that  so  much  of  the  said  trunpikc  road  as  shall  be  broken  up  or  damaged  for 
the  purposes  of  this  Act  shall  be  reinstated  and  made  good  with  the  same  materials  as  the  road  is 
now  composed  of,  and  the  fences  thereof,  whenever  necessary,  reconstructed  and  put  into  com- 
plete order  by  the  Company,  and  kept  in  repair  for  the  space  of  twelve  calendar  months  after 
the  making,  forming,  ana  completing  thereof.  ** 

Held:  First,  that  under  the  46th  section  of  the  Railway  Clauses  Consolidation  Act,  1845 
(without  reference  to  the  Special  Act),  the  Company  were  bound,  at  all  times,  to  keep  in  repair 
the  approaches  to  and  road  over  the  bridge :  per  iolam  Curiam, 

Secondly,  that  their  liability  was  not  restricted  by  the  Special  Act  to  the  period  of  twelve 
months  from  the  completion  of  the  works  :  per  Pbllock,  C.  B.,  and  fFatson,  B.  Martin,  B., 
dubitante. 

(fl)  9  &  10  Vict.  c.  Ixxxv.  (I)  10  &  11  Vict.  c.  cviii. 
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the  trustees  of  the  road.     This  road  was  carried  over  the        i860, 
nulwaj  by  means  of  a  bridge,  which  with  its  approaches 
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Tbustxbs 
was  the  subject  of  a  special  provision  embodied  in  the  24th       of  New. 

CAHTLB,  &C. 

section  of  the  Act  of  1846,  and  the  same  pi'ovisions  were      Ttohpike 

repeated  in  the  6l8t  section  of  the  <^  North  Staflfordshire 

Railway  Act,  1847."  foedshibb 

Th^  Company  erected  the  bridge  and  constructed  the 
embankments  which  formed  the  approaches,  together  with 
the  fences,  as-  required  by  the  special  Acts  above  referred 
to^  and  formed  and  put  the  road  over  the  bridge  and  slopes 
bto  a  fit  state  for  use,  so  that  when  restored  it  was  in  as 
good  a  condition  as  at  the  time  when  it  was  first  interfered 
with  by  the  Company,  or  as  near  thereto  as  the  circum- 
stances admitted 

The  Company  also  maintained  the  road  across  the  bridge 
and  8l(^>e8  in  a  state  of  perfect  repair  for  the  space  of  twelve 
calendar  months  from  the  completion  thereof;  but  have  not 
nnce  repaired  the  same,  although  they  have  continued  to 
QMuntain  and  still  maintain  the  structure  of  the  bridge,  and 
the  earthworic  and  embankments  forming  the  approaches, 
and  the  fences  both  of  the  bridge  itself  and  of  such  ap- 
proaches; all  of  which  (except  the  mere  roadway)  are  in 
m  proper  and  suflScient  state. 

Since  the  expiration  of  the  said  period  of  twelve  months 
firom  the  completion  of  the  bridge  and  works,  the  road  over 
the  bridge  and  its  approaches  has  not  been  repaired,  and 
audi  road,  by  reason  of  the  ordinary  wear  and  tear  by  the 
public  traffic  over  and  along  the  same,  requires  to  be  re- 
metalled  and  repaired  throughout  the  entire  extent  of  the 
bridge  and  its  approaches. 

On  the  26th  February  last  the  trustees  of  the  road  caused 
the  railway  Company  to  be  served  with  a  notice,  that  the 
ap{RX)aches  to  the  bridge  by  which  the  Newcastle-under- 
Lyne  and  Leek  turnpike  road  is  carried  over  the  North  Staf- 

M  2 
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1860.  fordshire  Railway  at  Etruria,  in  the  parish  of  Stoke-upon- 
^^^^^^^  Trent  in  the  county  of  Stafford,  and  the  road  over  the  same 
OP  New-      bridire,  were  out  of  repair,  and  that,  unless  the  same  were 

CA8TLE,   Ac.  7^  r         » 

TuBNPiKs     put  into  complete  repair  in  the  meantime,  application  would 
9.  be  made  on  the  14th  March  next  to  two  justices  of  the 

roBDBHiRB     county  of  Stafford  for  an  order  directing  the  Company  to 

Railway  Co.         .  ^u  i  ^ 

put  the  same  m  complete  repair. 

The  notice  being  disregarded  by  the  railway  Company, 
on  the  14th  March  the  road  trustees,  by  their  solicitor, 
attended  the  magistrates  pursuant  to  the  terms  of  the  notice 
(no  one  appearing  for  the  railway  Company),  when  the 
following  order  was  made  exparte  and  duly  served  on  the 
railway  Company: — 

"  Staffordshire,  to  wit — Be  it  rememljered  that  on  the 
14  th  day  of  March,  a.d.  1859,  at  Ilanley  in  the  county  of 
Stafford,  complaint  was  made  before  W.  Brownfield  and 
£.  J.  Ridgway,  Esqrs.,  two  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county,  by  J.  Leech,  the  surveyor 
of  the  roads  comprised  in  the  *  Newcastle-under-Lyne  and 
Leek  Roads  Act,  1857  :'  For  that  the  approaches  to  a  cer- 
tain bridge,  situate  at  Etruria  in  the  parish  of  Stoke- upon- 
Trent  in  the  county  of  Stafford  aforesaid,  by  which  bridge 
the  aforesaid  turnpike  road  from  Newcastle-under-Lyne  to 
Leek  is  carried  over  the  North  Staffordshire  Railway  there, 
and  the  road  over  the  same  bridge,  were  then  out  of  repair; 
and  that  the  said  bridge  and  approaches  were  made  and 
executed  by  the  said  North  Staffordshire  Railway  Com- 
pany; and  that  the  said  Company  were  by  law  liable  and 
required  to  maintain  and  keep  the  same  in  repair  but  have 
neglected  so  to  do,  al though,  as  was  proved  to  us  on  oath, 
notice  in  writing  had  been  duly  given  to  the  said  railway 
Company  by  the  said  J.  Leech  that  the  said  approaches  to 
and  the  road  over  the  said  bridge  were  out  of  repair,  and 
that  unless  the  same  were  put  into  complete  repair  in  the 
meantime  application  would  be  made,  between  the  hours  of 
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ten  and  eleven  o^cIock  in  the  forenoon  on  this  day,  to  such        I860, 
two  justices  of  the  peace  of  the  said  county  of  Stafford  as      !^r^^ — ' 

^       "^  •'  Trustees 

should  be  then  sitting  at  the  Town  Hall  in  the  said  county  of      or  New- 

CASTLE     &C 

Stafford,  for  an  order  directing  the  aforesaid  railway  Company     TrwipiKE* 
to  put  the  same  into  complete  repair:    And  now  on  this 
day  the  said  J.  Leech  having  applied  to  us,  and  having  heard 
the  matter  of  the  said  complaint,  and  more  than  ten  days 
haviog  elapsed  since  the  delivery  of  the  said  notice,  and  it 
being  proved  to  us  on  the  oath  of  the  said  J.  Leech  that 
the  approaches  to  and  the  road  over  the  said  bridge  are  still 
oat  of  repair :  We  do  therefore  adjudge  and  order  the  North 
Staffordshire  Railway  Company  on  or  before  the  11th  day 
of  April  next  to  put  the  said  approaches  to  and  the  said 
road  over  the  said  bridge  into  complete  repair :  And  we  do 
also  adjudge  and  order  the  said  North  Staffordshire  Railway 
Company  forthwith  to  pay  to  the  said  J.  Leech  his  costs 
concerning  this  hiquiry,  the  amount  whereof  we  have  ascer- 
tained and  determined  to  be  the  sum  of  1/.  lOs.     Given 
under  our  hands  and  seals,  &c.  '*  W.  Bramfield. 

«  E.  Ridgway." 

This  order  not  having  been  complied  with,  a  summons 
\ras  issued,  at  the  instance  of  the  said  J.  Leech,  requiring 
the  North  Staffordshire  Railway  Company  to  appear  on  the 
20th  June  at  the  Town  Hall  before  such  justices  as  might 
be  there,  to  answer  to  the  information  and  complaint  of 
having  neglected  to  obey  the  said  order. 

On  the  hearing  of  this  summons,  it  was  objected  on  the 
part  of  the  railway  Company  that  the  order  of  the  14th  of 
March,  1859,  was  bad,  inasmuch  as  the  Company  were  not 
liable  to  repair  the  road  over  the  bridge  or  the  sloj)es,  and 
the  justices,  adopting  this  view  of  the  case,  dismissed  the 
summons. 

The  questions  for  the  opinion  of  the  Court  are — First : 
whether,  under  the  provisions  of  the  "Railway  Clauses 
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ISaO.  Consolidation  Act,  1845,"  the  Company  woold  (without 
j^^^^  reference  to  the  Gist  section  of  the  Special  Act  1847)  he 
orNKw.      liable  to  repair  the  roadway  over  the  before  mentioned 

CA8TLB,  &e.  *^  " 

Tr&KPiKx     bridge  and  slopes. 

9.  Secondly :  whether,  if  they  would  have  been  so  liable,  their 

lOEDsniRi    liability  is  restricted  by  the  61st  section  of  the  Special  Act, 

1847,  to  the  period  of  twelye  months  from  the  constryction 

of  the  bridge  and  works  therein 


BacUl  {Seatland  with  him),  for  the  appellants.— First :  the 
Company  are  liable  under  the  Railway  Clauses  Conadidar 
tion  Act,  1845  (8  Vict.  c.  20),  to  repair  the  bridge  and 
its  approachesL     By  section  46,  **  If  the  line  of  the  railway 
cross  any  turnpike  road  or  public  highway,  then  (except 
where  otherwise  proTided  by  the  Spedal  Act)  either  such 
road  shall  be  carried  over  the  rulway,  or  the  railway  AaU.  be 
carried  OTcr  such  road,  by  means  of  a  bridge  of  the  height 
and  width,  and  with  the  ascent  or  descent  by  this  or  the 
Special  Act  in  that  behalf  proTided.  And  such  bridge,  with 
the  immediate  approaches  and  all  other  necessary  works 
connected  therewith,  shall  be  executed  and  at  all  times 
thereafter  maintained  at  the  expense  of  the  Company." 
This  Company  has  already  contested  their  liability  to  repair 
bridges  and  their  approaches ;  and  in  Tie  XoHk  Siqffiri^ 
shirt  BaiiKuy  Ofmpamj^  t.  I}ale{a\  the  Court  of  Queen*8 
Bench  decided  that  the  liability  to  repair  indodes  not  only 
the  structure  of  the  bridge  and  the  approaches^  bot  abo 
the  rood  on  both  side&     The  act  of  parUament  and  that 
decision  determine  the  first  question  submitted  to  the  ComL 
lf\filacikf  C.  & — You  contend  that»  if  they  interfere  with 
the  rv?aJ,  they  are  to  giTe  the  public  and  the  county  aome* 
thicu:  &>r  the  tacuaTeatence  they  caise.     Of  comae  it  is 
more  expeostve  to  repair  an  ascent  and  descent  than  m  leveU 
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186  in  two  sides  of  a  triangle  there  is  a  greater  surface; 
besides  in  rainy  weather  more  soil  is  carried  away, 
e  is  abo  a  public  inconvenience  in  going  up  and  down 
L  The  legislature  may  have  considered  that  as  the 
ay  Company  have  caused  this  disturbance  they  ought 
pair,  maintain  and  keep  the  road  in  repair.] 
oondly,  the  61st  section  (a)  of  the  <*  North  Stafford- 
Railway  Act,  1847"  (10  &  11  Vict.  c.  cviii.),  was 
duced  to  impose  a  further  obligation  on  the  Com- 
.  They  contend  that  the  words,  '*  after  the  making, 
ingy  and  completing  thereof,"  apply  to  the  whole  of  the 
s;  but,  if  so,  they  would  apply  to  the  structure  of  the 
^  and  the  county  would  be  saddled  with  the  ezpence 


Enacts :— "*  That  where  the 
ij  is  proposed  to  cross  the 
ike  road  leading  from  New- 
•nnder-LTne  to  Leek  at  a 
in  tiie  parish  of  Stoke-upon- 
near  to  Etruria  Bridge,  the 
•ny  shall  erect  a  proper  and 
ent  bridge,  constructed  of 
I,  itone,  iron,  or  other  ma- 
,  so  as  to  carry  the  said 
ike  road  over  and  across 
lilwaj,  such  bridge  also  to 
ittmcted  with  parapet  walls 
ek,  stone,  or  other  material, 
e  feet  in  height,  and  of  the 
and  open  width  of  thirty- 
feet  at  the  least  between 
parapets ;  and  that  the  said 
ike  road  shall  be  made  and 

d,  at  the  expense  of  the 
«ny,  on  both  sides  of  such 

e,  80  that  the  surface  of  the 
ike  road  shall  when  com- 
1  have  one  uniform  inclina- 
n  both  sides,  not  exceeding 
1  thirty ;  and  that  so  much 
d  said  turnpike  road  as  shall 
oken  up  or  damaged  for  the 
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purposes  of  this  Act  shall  be  re* 
instated  and  made  good  with  the 
same  materials  as  the  road  is  now 
composed  of,  and  the  fences  there- 
of, wherever  necessary,  recon- 
structed and  put  into  complete 
order  by  the  Company,  and  kept 
in  repair  for  the  space  of  twelve 
calendar  months  after  the  making, 
forming,  and  completing  thereof; 
and  the  Company  shall  also,  at 
their  own  expense,  make,  and  at 
all  times  keep  in  repair  good  and 
sufficient  drains  or  culverts  for  the 
purpose  of  such  extra  draining  of 
the  said  road  as  shall  be  occasioned 
by  such  alteration  as  aforesaid ;  and 
further  that  all  the  works  afore- 
said in  reference  to  the  said  turn- 
pike road,  and  the  bridge,  walls, 
and  fences  aforesaid,  shall  be  done 
and  executed  to  the  satisfaction 
of  the  trustees  of  the  said  turn- 
pike road,  or  of  the  surveyor  or 
other  person  authorized  by  the 
said  trustees  to  act  in  their  behalf 
in  the  premises/* 
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1860.  of  the  bridge  and  the  turnpike  trustees  with  the  repair  of  the 
'J  iTHTKEs  ^oad.  Where  the  legislature  meant  all  the  works  they  have 
t»F  Nkw.      said  so,  as  in  the  latter  part  of  the  section,  where  they  use 

f'AHTLK,   o'C. 

TtRKPiKE  the  words,  "all  the  works  aforesaid  in  reference  to  the  said 
9.  trunpike  road  and  the  bridge,  walls  and  fences  aforesaid. 

FORDsniRE  This  clause  was  never  intended  to  relieve  the  Company 
from  any  liability  to  repair.  It  may  be  cumulative,  but  if 
its  meaning  is  doubtful,  it  ought  not  to  be  construed  in 
favour  of  the  Company,  but  rather  in  favour  of  the  public. 
According  to  the  strict  and  literal  construction  of  the  sen- 
tence, the  words,  "after  the  making,  forming,  and  com- 
pleting thereof  apply  to  the  fences  only,  but  that  construc- 
tion would  be  productive  of  great  injustice.  If  those  words 
are  not  confined  to  the  fences,  they  apply  to  so  much  of  the 
turnpike  road  as  is  broken  up  or  damaged. 

J.  E,  Davis  {Lush  with  him),  for  the  respondent& — The 
first  question  is  whether,  under  the  Railway  Clauses  Con- 
solidation Act,  1845,  this  Company  is  bound  perpetually  to 
maintain,  not  only  the  fabric  of  the  bridge,  but  its  approaches 
and  the  road  over  it.  Secondly,  assuming  that  they  are, 
whether  they  are  not  relieved  from  that  obligation  by  the 
61st  section  of  the  10  &  11  Vict,  c,  cviii.  It  is  submitted 
that  the  Company  have  done  all  that  they  are  required  by 
the  legislature  to  do.  At  the  time  they  interfered,  there 
was  a  turnpike  road  upon  which  the  public  had  a  right  to 
travel  on  payment  of  toll.  The  legislature  empowered  the 
Company  to  make  another  road,  upon  which  the  public  have 
a  similar  right.  In  the  construction  of  that  road  the  Com- 
pany were  obliged  to  cross  the  old  public  road,  and  the 
question  is  what  would  be  the  rights  of  the  parties^  suppos- 
ing a  fair  and  equitable  contract  to  have  been  entered  into 
between  the  trustees  of  the  one  part  and  the  Company  of 
the  other  i>art.  The  Coinj^any  would  say  "  it  would  be  most 


Roads 

9. 

North  Staf- 

fOBDBHIRE 

Railway  Co. 
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convenient  for  us  to  cross  the  turnpike  road  on  a  level ;"       1860. 
bat  that  would  endanger  the  public,  and  therefore  the  legis-     JllT^''^^ 
lature  has  said  "  you  must  build  a  bridge  and  either  carry      ov  New- 

"^       CASTLE,  &c. 

Ihe  railway  over  the  turnpike  road  or  the  road  over  the  Turnpike 
railway  ;'*  and  then  the  Company  are  fairly  called  upon  to 
maintain  the  structure  of  the  bridge  at  all  times,  the  erec- 
tion being  their  own.  But,  on  the  other  hand,  the  Com- 
pany are  entitled  to  say,  "  we  shall  restore  the  road  to  you 
as  nearly  as  possible  in  the  same  state  as  it  existed  before, 
and  therefore  we  ought  not  in  fairness  to  be  called  upon  to 
maintain  it.**  It  is  suggested  that  an  additional  burthen  is 
cast  upon  the  turnpike  trust,  and  no  doubt  in  some  respects 
that  is  so;  but,  as  observed  by  the  Court  in  Rex  v.  Pease  (a), 
^  there  is  nothing  unreasonable  or  inconsistent  in  supposing 
that  the  legislature  intended  that  the  part  of  the  public 
^hich  should  use  the  highway  should  sustain  some  incon- 
irenience,  for  the  sake  of  the  greater  good  to  be  obtained  by 
other  parts  of  the  public  in  the  more  speedy  travelling  and 
conveyance  of  merchandize  along  the  new  railroad.  Can 
any  one  say  that  the  public  interests  are  unjustly  dealt  with, 
when  the  injury  to  one  line  of  communication  is  compeu'- 
sated  by  the  increased  benefit  of  another?''  There  is  nothing 
unjust  or  unfair  in  a  contract  of  that  kind  whether  made 
between  the  parties  themselves  or  by  the  legislature.  At. 
common  law  and  by  the  Statute  of  Bridges  (22  Hen.  8, 
c  6),  when  a  bridge  was  built  over  a  river  where  there  was 
no  previously  existing  road,  the  burthen  of  repairing  it  was 
thrown  on  the  county.  The  Statute  of  Bridges  required 
that,  not  only  the  bridge,  but  the  approaches  to  the  same 
of  three  hundred  feet  at  each  end,  should  be  maintained  by 
the  county.  I^ord  Coke  treats  the  statute  as  declaratory  of 
the  common  law  except  as  to  defining  the  distance :  2  Inst. 
702.     In  process  of  time,  as  public  roads  improved  and 

(a)  4  6.  &  AdoLd0.41. 
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I860.  bridges  were  built  over  comparatively  small  streams,  the 
J^^^^  Statute  of  Bridges  operated  unjustly  on  counties,  and  the 
OF  New.      legislature  interfered  by  the  Highway  Act,  6  &  6  Wm.  4^ 

CA8TLE,   Ac  ^  ^  . 

TuBHPiKE     c.  50,  s.  21,  which  requires  all  highways  leading  to  any 
9,  bridge  thereafter  built  and  which  shall  be  liable  to  be  re- 

FORDsniRE  "  paired  by  any  county,  to  be  repaired  by  the  parish,  penon, 
Railway  Co.  ^^  trustees  of  a  turnpike  road  who  were  by  law,  before  the 
erection  of  the  bridge,  bound  to  repair  the  highways :  that 
drawing  a  distinction  between  the  maintenance  of  the  struc- 
ture of  the  bridge  and  the  approaches  to  it  Such  was  the 
state  of  the  law  when  the  Railway  Clauses  Consolidation 
Act,  1845,  passed.  The  sections  fix>m  the  46th  to  the  62Dd 
are  headed,  '^  And  with  respect  to  the  crossing  of  roads^  or 
other  interference  therewith,  be  it  enacted  as  follows.''  The 
46th  section  is  relied  on  as  imposing  on  the  Company  the 
obligation  to  maintain  the  roadway  over  the  bridge ;  and  it 
is  contended  that  the  words,  '^such  bridge  with  the  im- 
mediate approaches,"  apply  not  only  to  the  bridge  itself  and 
the  approaches  to  it,  but  also  to  the  road  over  it.  On  the 
other  hand,  the  Company  contend  that  the  SSrd,  fi4th, 
55th,  and  56th  sections  apply  to  the  interference  with  roads 
of  every  description  whether  crossing  on  a  level  or  by  means 
of  a  bridge,  and  consequently  the  Company  are  only  bound 
to  restore  the  road  to  as  good  a  condition  as  it  was  at  the 
time  they  first  interfered  with  it.  Provisions  similar  to 
those  in  the  Railway  Clauses  Consolidation  Act  previously 
occurred  in  special  Acts.  The  41st  section  of  the  6  &  7 
Wm.  4,  c.  xiv.,  *'  for  making  a  railway  firom  Birmingham  to 
Gloucester,"  comprises  the  53rd  and  56th  sections  of  the 
Railway  Clauses  Consolidation  Act.  According  to  the 
construction  put  on  that  Act  by  the  (yourt  of  Queen*s 
Bench  in  the  case  of  The  North  Staffordshire  Railway  Com^ 
pany  v.  Dale  (a),  the  56th  section  only  applies  to  a  tem- 

(a)  8  £.  &  B.  836. 
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porarjr  intcrfercDce  with  a  road,  and  not  to  the  croissing  it        i860, 
by  means  of  a  bridge.     Bat  the  case  of  Regina  v.  The  Bimi'-     ^^^^ 
mgham  and  Gloucester  Railway  Company  {a)  ^  which  was  not      or  New- 
leferred  to  in  The  North  Staffordshire  Railway  Company  v.      Tubvpiks 
Dale^  is  an  express  decision  that  provisions  similar  to  the  9. 

53rd  and  56th  sections  do  apply  to  the  crossing  a  road  by  fobiwhibb  * 
means  of  a  bridge.  IPollock,  C.  B.— The  decision  in  the  »^^^^^^Ca. 
case  of  Regina  v.  The  Birmingham  and  Gloucester  Railway 
Company  is  not  inconsistent  with  that  of  The  North  Stafford- 
tkire  Railway  Company  v.  Dale.']  The  effect  of  not  apply- 
ing the  56th  section  to  cases  where  a  road  is  crossed  by 
means  of  a  bridge  would  be  to  leave  the  public  without  any 
protection  during  the  construction  of  the  bridge.  In  the 
Attorney  General  v.  ?%«  London  and  South  Western  Railway 
Company  {b\  Knight  Bruce,  V.  C,  treated  the  53rd  and 
56th  sections  as  applicable  to  the  case  of  crossing  a  tum- 
[nke  road  by  means  of  a  bridge.  [Martin,  B. — The  53rd 
and  56th  sections  apply  to  all  roads,  whether  public  or 
private ;  the  46th  section  applies  to  turnpike  roads  alone.] 
Secondly,  under  the  61st  section  of  the  10  &  11  Vict, 
c  cviii.,  the  Company  arc  only  bound  to  keep  the  road  in 
repair  for  twelve  months.  It  was  argued  that  the  words, 
''and  kept  in  repair  for  the  space  of  twelve  calendar 
months"  applied  to  the  fences  only,  but  that  construction  v 
would  require  the  words  ''shall  be"  to  be  introduced  before 
"  reconstructed."  According  to  the  plain  meaning  of  the 
words,  "and  kept  in  repair,"  &c,  they  apply  to  the  whole 
road  interfered  with.  By  section  4  of  the  Special  Act,  the 
Railway  Clauses  Consolidation  Act  is  incorporated  with  it, 
but  only  so  far  as  it  is  not  modified  by  or  inconsistent  with 
its  provisions.  The  61st  section  of  the  Special  Act  modifies 
the  provisions  of  the  49th  and  56th  sections  of  the  General 
Act,  as  to  the  height  of  the  parapet  walls  and  the  width  of 
(a)  2  Q.  B.  47.  (b)  7  Railway  Cas.  624. 
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1860.  the  bridge,  and  why  is  that  part  of  the  Gist  section  wluch 

,J;^^J|^^  requires  the  Company  to  repair  for  twelve  months  to  be 

OP  New-  merged  in  the  46th  section  of  the  General  Act?     That 

CASTLE,  &C  *^ 

TuENPiKB  section  in  plain  terms  defines  the  liability  and  duty  of  the 

UOADB  -  J  J 


V.  Company. 

KOBTH  StAF. 


FORIMniRE 

Bailwat  Co. 


Scotland,  in  reply. — The  61st  section  of  the  Special  Act 
may  be  read  consistently  with  the  effect  given  by  the  Court 
of  Queen's  Bench  to  the  46th  section  of  the  General  Act 
in  the  case  of  Hie  North  Staffordshire  Railway  Company  v. 
Dak.     If  the  matter  depended  on  the  General  Act  alone, 
that  case  would  be  conclusive.     Regina  v.  The  Birmingham 
and  Gloucester  Railway  Company  (a)  has  no  application,  for 
there  the  Company's  Act  did  not  contain  the  same  provi- 
sions as  those  now  under  consideration.     The  61st  section 
of  the  Special  Act  does  not  alter  the  effect  of  the  46th 
section  of  the  General  Act.     That  section  is  to  operate, 
except  when  otherwise  provided  by  the  Special  Act.     By 
the  4th  section  of  the  Special  Act,  the  General  Act  is  to 
operate  unless  modified  by  or  inconsistent  with  the  pro- 
visions of  the  Special  Act.     That  means  unless  it  is  ex- 
pressly modified.  \^Pollocky  C.  B. — Applying  something  like 
logic  to  the  46th  section  it  would  stand  thus — If  the  line 
^of  the  railway  cross  any  turnpike  road  or  public  highway, 
then   there   shall   be  A,  B,  C  and  D  arrangements  and 
provisions,  except  where  otherwise  provided  for   by   the 
Special  Act.     A  is  altered,  that  is,  the  railway  is  not  to  go 
under  or  over  the  road,  but  is  to  go  over.     B  is  altered,  C 
is  altered,  but  there  is  no  alteration  of  D,  which  is  '*  such 
bridge,  with  the  immediate  approaches,"  &c.,  shall  be  exe- 
cuted and  at  all  times  thereafter  maintained  at  the  cxpence 
of  the  Company.]     The  50th,  51st  and  52nd  sections  of 
the  General  Act  contain  some  provisions  which  are  expressly 

(a)  2  Q.  B.  47. 
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modified  by  the  61st  section  of  the  Special  Act.     The  Ian-       I860, 
gnage  of  that  section  has  reference  only  to  that  portion  of     ^^"^^^ 
the  turnpike  road  which  is  broken  up  or  damaged  for  the      of  New. 

_     _  ^  _      ,  -  _,  .  CA8TLK,  Ac. 

purposes  of  the  Act,  and  that  the  Company  must  reinstate ;     Turnpike 

but  the  part  of  the  road  which  is  made  and  altered  is  left  9. 

to  be  governed  by  the  46th  section  of  the  General  Act.    If    fORDSHiEa'* 

the  argument  on  the  other  side  is  correct,  the  Company    ^^^i-^^^Co. 

are  only  bound  to  keep  the  drains  and  culverts  in  repair  at 

all  times.  The  61st  section  of  the  Special  Act  was  intended 

to  impoae  additional  obligations  on  the  Company,  and  as 

soon  as  the  bridge  was  built  they  became  liable  at  all 

times  thereafter  to  repair  it,  together  with  the  road  and  its 

approaches. 

Pollock,  C.  B. — I  am  of  opinion  that  the  justices  who 
made  the  order  were  right,  and  the  justices  who  dismissed 
the  summons  were  wrong. —  We  are  to  read  the  46th  section 
of  the  Railway  Clauses  Consolidation  Act  with  the  Special 
Act  and  see  whether  the  former  is  modified  by  or  incon- 
sistent with  the  provisions  of  the  latter,  and,  so  far  as  it  may 
be,  we  must  construe  it  accordingly.  Then  the  question 
is,  what  is  the  construction  of  the  61st  section  of  the 
Special  Act,  the  provisions  of  the  46th  section  of  the 
General  Act  being  applied  to  it  and  controlling  it?  The^ 
46th  section  contains  a  series  of  enactments,  but  as  to  one 
it  says,  ^^  except  where  otherwise  provided  by  the  Special 
Act.**  Again,  as  to  another  it  says,  **  the  ascent  or  descent 
shall  be  made  according  to  this  or  the  Special  Act."  It 
goes  on  making  a  variety  of  provisions,  and  so  far  as  any 
one  of  these  is  modified  by  or  made  inconsistent  with  the 
Special  Act,  we  must  read  it  in  accordance  with  the  com- 
bined operation  of  both.  Where  the  Special  Act  excludes 
the  General  Act,  the  latter  is  not  to  take  effect;  but 
where  the  Special  Act  makes  provisions  consistent  with  the 
General  Act,  we  must  give  effect  to  them.     Now,  what  are 
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1860.       the  general  words  of  the  6l8t  section  of  the  Special  Act? 
,Jl^^.y^     First,  it  provides  that  the  Company  shall  erect  a  proper  and 
^'^"a"      suflScient  bridge; — that  certainly  throws  the   expence  of 
TvRxpiu     erection  on  the  Company.     Then  it  says,  "so  as  to  cany 
9.  the  turnpike  road  over  and  across  the  railway — that  takes 

FOBDSBiBs  away  the  option  which  the  46th  section  of  the  General  Act 
would  otherwise  give.  Then  it  is  to  be  constructed  with 
parapet  walls  of  brick,  stone,  or  other  material,  of  five  feet 
in  height.  That  is  so  far  in  accordance  with  the  46th  sec- 
tion of  the  General  Act,  which  says,  "If  the  line  of  the 
railway  cross  any  turnpike  road  or  public  highway  then 
(except  where  otherwise  provided  by  the  Special  Act) 
either  such  road  shall  be  carried  over  the  railway,  or  the 
railway  shall  be  carried  over  such  road  by  means  of  a  bridge 
of  the  height  and  width  and  with  the  ascent  or  descent  by 
this  or  the  Special  Act  in  that  behalf  provided.**  Then,  by  the 
61st  section  of  the  Special  Act,  the  bridge  must  be  "of  the 
clear  and  open  width  of  thirty-three  feet  at  the  least  between 
such  parapets."  It  must  be  admitted  that  the  mere  inter- 
ference with  the  width,  saying  that  it  shall  be  thirty-three 
feet  wide  at  the  least  instead  of  thirty-five  feet,  does  not 
control  the  other  parts  of  the  46th  section  of  the  General  Act. 
The  6l8t  section  of  the  Special  Act  goes  on  to  say, "  that  the 
said  turnpike  road  shall  be  made  and  altered  at  the  expense 
of  the  Company  on  both  sides  of  such  bridge,  so  that  the 
surface  of  the  turnpike  road  shall,  when  completed,  have 
one  uniform  inclination  on  both  sides  not  exceeding  one  in 
thirty."  That  is  quite  in  accordance  with  the  46th  section 
which  says,  that  it  shall  be  "of  the  height  and  width,  and 
with  the  ascent  or  descent  by  this  or  the  Special  Act  in 
that  behalf  provided."  And  the  Special  Act  says  in  sub- 
stance, "you  shall  make  the  approaches  such  that  the  bridge 
seen  at  a  distance  shall  have  the  same  ascent  or  descent  on 
each  side." 
Now  comes  the  provision  as  to  repairs.     It  is  to  be 
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ohsenred  that  the  46th  section  of  the  General  Act  then        i860. 
8aj8,  ^audi  bridge,  with  the  immediate  approaches  and  all     ^^^^     ' 
other  necessary  works  connected  therewith,  shall  be  exe-      o'  ^>^- 

0A8TLE,   &C. 

CQted  and  at  all  times  thereafter  maintuned  at  the  expense     Turnpikk 
of  the  Company.''    There  is  nothing  in  the  Special  Act,  v. 

except  the  61st  section,  which  controls  the  46th  section  of  fo&osbulb 
tbe  General  Act.  The  61st  section  of  the  Special  Act  ^^'•^^^<^o- 
(which  is  certainly  by  no  means  distinct  and  clear)  says, 
''that  80  much  of  the  said  turnpike  road  as  shall  be  broken 
up  or  damaged  for  the  purposes  of  this  Act  shall  be  re- 
instated and  made  good  with  the  same  materials  as  the  road 
18  now  composed  of."  The  legislature  had  before  said  that 
the  turnpike  road  shall  be  made  and  altered  at  the  expense 
of  the  Company ;  then  what  is  the  meaning  of  **  so  much 
of  the  said  turnpike  road  as  shall  be  broken  up  or  damaged  ?" 
It  seems  to  me  that  the  only  construction  which  can  be  put 
upon  the  daose  so  as  to  give  effect  to  every  part  of  it  is, 
that  it  means  some  part  of  the  turnpike  road  which  will 
remain  after  the  bridge  is  built  and  the  approaches  made, 
and  which  existed  before."  The  road  on  the  bridge  did  not 
exist  before,  and  it  was  not  broken  up  or  damaged  for  the 
porposes  of  the  Act.  The  only  part  of  the  road  broken  up 
or  damaged  for  the  purposes  of  the  Act  was  where  the  rail- 
WSJ  actually  crossed  it.  That  is  to  be  reinstated  and  made 
good  with  the  same  materials  as  the  road  was  then  com- 
posed of,  and  the  fences  thereof,  whenever  necessary,  are  to 
be  reconstructed  and  put  into  complete  order  by  the  Com- 
pany. That  can  only  mean  fences  that  existed  before  and 
which  will  continue  to  exist  afterwards.  That  seems  to  me 
therefcnre  to  mean  the  places  where  the  two  roads  are  made 
to  meet,  that  is,  where  the  new  road  joins  the  old  road,  and 
where  there  must  be  for  some  yards*  a  removal  of  the  old 
road ;  and  the  clause  proceeds  to  say,  that  as  to  so  much  as  is 
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1860.  necessary  to  make  the  ascent  and  descent  from  the  bridge 
,J;^^^J^^  run  into,  join  on  to,  and  be  made  harmonious  with,  the  old 
OF  New-      road,  they  shall  take  care  to  repair  the  fences  and  reinstate 

CASTLE,   &C,  "^  "^ 

Turnpike     them ;  and  they  shall  put  the  road  into  complete  order,  and 
Roads  .      ,  .  ,  ,       ,  i 

0.  that  part  of  it  they  shall  repair  for  twelve  calendar  months 

NOETH    StA.T~ 

FORDSHiBE  — Icavlng  untouched  the  obligation,  under  the  46th  section 
of  the  General  Act,  to  repair  for  ever  the  bridge  and  ap- 
proaches thereto.  The  decision  of  the  Court  of  Queen's 
Bench  in  the  case  of  The  North  Staffordshire  Railway  Com" 
pany  v.  Dale  is  in  accordance  with  the  act  of  parliament, 
and,  upon  the  authority  of  that  case,  it  appears  to  me  that 
the  order  was  right,  and  the  justices,  who  refused  to  enforce 
it,  were  wrong. 

Martin,  B. — The  justices  have  raised  two  questions  for 
our  consideration.  First,  whether,  under  the  provisions  of 
the  Railway  Clauses  Consolidation  Act,  1845,  the  Company 
would  (without  reference  to  the  61st  section  of  the  Special 
Act,  1847,)  be  liable  to  repair  the  roadway  over  the  bridge 
and  slopes.  That  depends  on  the  46th  section  of  the  Railway 
Clauses  (consolidation  Act,  1845,  which  provides  that  ''If  the 
line  of  the  railway  cross  any  turnpike  road  or  public  highway" 
— then  comes  some  words  in  a  parenthesis;  and  according 
to  the  best  construction  I  can  give  this  Act,  I  think  that  we 
must  read  the  words,  '*  except  where  otherwise  provided  by 
the  Special  Act,"  as  overriding  the  whole  section.  The  section 
goes  on — ''either  such  road  shall  be  carried  over  the  railway 
or  the  railway  shall  be  carried  over  such  road  by  means  of  a 
bridge  of  the  height  and  width,  and  with  the  ascent  and 
descent  by  this  and  the  Special  Act  in  that  behalf  provided; 
and  such  bridge,  with  the  immediate  approaches  and  all 
other  necessary  works  connected  therewith,  shall  be  exe- 
cuted, and  at  all  times  thereafter  maintained,  at  the  expense 
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of  the  Company,     Certainly,  "  a  necessary  work  connected 

therewith''  is  the  making  a  road  for  traffic  over  the  bridge,     ^ 

^  ^  *^         Trustees 

and  it  seems  to  me  that  the  legislature  intended  that  at  all      of  New- 

-  A  •         l_        1 J  .  .  CASTLE,  &C. 

times  thereafter  it  should  be  maintained  by  the  Company.     Turnpike 

If  I  were  called  upon  to  give  a  decision  on  this  matter  for 

the  first  time,  I  should  put  upon  the  words  used  by  the 

legislature  the  same  construction  as  put  upon  them  by  the 

Court  of  Queen's  Bench  in  the  case  of  The  North  Stafford- 

shire  Baiboay  Company  v.  Dale.   Therefore  I  think  that  the 

first  question  ought  to  be  answered  in  the  affirmative,  and 

that  if  the  matter  stood  alone  upon  the  46  th  section  of  the 

Railway  Clauses  Consolidation  Act,  the  Company  would  be 

under  a  perpetual  obligation  to  keep  in  repair  the  road  and 

its  approaches. 

Then  the  second  question  is,  whether,  if  they  wxuld  have 
been  so  liable,  their  liability  is  restricted,  by  the  61st  section 
of  the  Special  Act  of  1857,  to  the  period  of  twelve  months 
fiom  the  construction  of  the  bridge  and  works  therein  speci- 
fied. I  own  that,  if  I  had  to  decide  the  case  myself  I  should 
be  of  opinion  that  the  decision  of  the  justices,  that  the  Com- 
pany are  not  so  liable,  was  right;  and  my  reasons  are,  in  the 
first  place,  that  I  think  any  other  a  most  inconvenient  con- 
struction. The  trustees  of  this  turnpike  road  have  thought 
fit  to  introduce  into  the  Special  Act  a  section  containing  a 
number  of  enactments  with  respect  to  the  bridge ;  and  I 
have  no  doubt  that  this  is  the  section  of  the  trustees  and 
not  of  the  Company.  According  to  the  construction  put 
upon  it  by  the  Court,  we  must  take  this  section,  comprising 
six  distinct  provisions,  and  see  whether  there  is  in  it  any 
thing  inconsistent  with  the  General  Act,  or  beyond  what 
we  find  there,  and,  if  so,  apply  that  to  it.  In  my  judgment 
that  is  very  inconvenient,  and  unless  we  are  compelled  by 
the  legislature  to  do  so,  it  would  be  the  more  sensible  and 
reasonable  mode  of  dealing  with  such  a  matter  to  hold,  that 

VOL.  V. — N.  S.  N  EXCH. 
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1860.  if  persons  apply  to  the  legislature  for  provisions  with  respect 
^^^^^^  to  themselves,  they  ought  to  be  deemed  to  have  got  them 
OF  New-     in  toto :  and  we  ought  not  to  consider  whether  there  is  any 

CASTLE,  &C.  ^  ^ 

TvRNPiKE  thing  in  the  one  Act  which  is  beyond  or  without  the  other 
No.!?L  ^"'-  I  "g-^^^l^^t.  if '»l^i°g»l»«  46th  section  of  the  Genend 
F0RD8BIRX*  Act  togcthcr  with  the  61st  section  of  the  Special  Act,  we 
kailwat  Co.  ^jQyi j  clearly  see  that  it  was  the  intention  of  the  legislature 
that  the  whole  of  the  4  6  th  section,  except  some  special  matter, 
should  apply, — for  instance^  if  the  61st  section  said  that  the 
road  of  the  bridge  should  be  higher  than  required  by  the 
General  Act, — then  the  residue  of  the  46th  section  would 
apply.  But  that  is  a  different  matter  from  what  we  have 
here.  This  enactment  seems  to  me  to  deal  with  everything 
which  the  parties  who  proposed  it  thought  (it  to  deal  with* 
It  enacts  that  the  Company  shall  erect  a  bridge  of  brick  or 
stone  and  carry  it  over  the  railway.  It  then  goes  on  in  the 
most  minute  way  to  enact  that  the  bridge  shall  be  con- 
structed with  parapet  walls  of  a  certain  height,  that  it  shall 
be  of  a  certain  width,  and  that  the  surface  shall  have  a 
uniform  inclination  on  both  sides  not  exceeding  one  in 
thirty ;  and  then  comes  a  provision  as  to  which,  I  own,  I 
cannot  think  the  parties  who  prepared  it  meant  it  to  express 
that  which  in  the  opinion  of  the  rest  of  the  Court  it  does 
express.  I  cannot  think  it  was  introduced  for  the  purpose 
of  making  a  particular  enactment  as  to  a  small  part  of  the 
road  which  was  necessarily  damaged  by  pickaxes  in  making 
the  old  road  connect  itself  with  the  new  ascent.  What  I 
think  it  means  is,  that  the  metalled  portion  of  the  road 
shall  be  made  good  with  similar  materials  as  the  old  part  of 
the  road,  so  as  to  make  it  one  uniform  good  road  over  the 
bridge«  I  agree  with  Mr.  Davis  that  the  difference  to  the 
county  is  inappreciable,  because  the  increase  in  the  length 
of  the  road  by  reason  of  the  ascent  and  descent  over  the 
bridge  is  trifling  as  compared  with  the  length  of  the  road 
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on  a  Ie?eL     I  see  no  difficulty  in  the  trustees  being  called        i860. 
upon  to  repair  the  surface  of  the  road  over  the  bridge  when 


TBU8TEE8 

thej  are  repairing  the  rest  of  the  road ;  although  it  may  be      or  New. 

_  -  CABTLE,   &Ca 

that  the  Company  would^  under  certain  circumstances,  be     Turnpike 
bound  to  keep  the  stonework  in  repair.    There  is  no  incon-  «. 

sistency  or  difficulty  in  that  According  to  my  view,  the  roRDsniRs 
trustees  of  the  Newcastle-under-Lyne  and  Leek  Turnpike  ^^^^^^  ^^' 
Road»  having  got  this  section  introduced  into  the  Special 
Act,  ought  to  stand  or  fall  by  it ;  and  they  have  no  right  to 
require  any  further  aid  from  the  General  Act,  believing  as  I 
do,  that  the  words  *' except  where  otherwise  provided  by 
the  Special  Act"  mean  that,  when  there  shall  be  a  special 
provision  with  respect  to  any  particular  matter  that  provi* 
sion  shall  prevail.  Therefore  I  am  disposed  to  think  that 
upon  this  point  the  justices  were  right. 

Watson,  B.  —I  differ  in  opinion  from  by  brother  Martin, 
and  I  agree  with  the  Lord  Chief  Baron  as  to  the  construc- 
tion of  this  act  of  parliament.  Though,  during  the  argu- 
ment, my  mind  has  fluctuated,  in  my  judgment  the  61st 
section  of  the  Special  Act  does  not  prevent  the  operation 
of  the  46th  section  of  the  Railway  Clauses  Consolidation 
Act ;  but  I  must  say  it  raises  considerable  difficulty  in  the 
construction  of  these  statutes  which  ought  to  be  framed  in 
such  a  way  as  to  be  clear  in  their  meaning,  so  that  magis- 
trates may  act  upon  them.  The  46th  section  provides  that 
*<If  the  line  of  the  railway  cross  any  turnpike  road  or  public 
highway"  (for  the  moment  I  will  omit  the  proviso),  '^either 
such  road  shall  be  carried  over  the  railway,  or  the  r^lway 
shall  be  carried  over  such  road  by  means  of  a  bridge  of  the 
height  and  width  and  with  the  ascent  or  descent  by  this  or 
the  Special  Act  in  that  behalf  provided."  The  proviso  is, 
** except  where  otherwise   provided  by  the   Special  Act." 

That  means  where  it  is  provided  by  the  Special  Act  that  it 

N  2 
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18G0.  shall  pass  on  a  level  or  in  any  specified  way  other  than 
^JT'^'"^*^  merely  over  or  under.  Whenever  there  is  no  special  provi- 
OF  Nkw-      sion  as  to  the  road,  there  is  to  be  a  bridee  which  shall  have 

CASTLE,   &C.  ... 

Turnpike     a  certain  inclination.     But  it  is  clear  that  although  there  is 
Roads 
9.  an  express  provision  in  the  Special  Act,  that  does  not  abro- 

T^OKTH  Stat* 

70RD8HIRE    g^tc  thc  cffcct  of  thc  46th  section  of  the  General  Act; 
iLWAT   o.   {jgg^ug^  ;^  gQ^g  Qjj  ^Q  gj^y  cc  jjy  meaus  of  a  bridge  of  thc 

height  and  width,  and  with  the  ascent  or  descent  by  this  or 
thc  Special  Act  in  that  behalf  provided."  Suppose  the 
Special  Act  provided  that  the  bridge  should  be  a  certain 
number  of  feet  wide,  or  of  a  particular  ascent  or  descent, 
that  would  still  leave  the  46th  section  operative.  That 
section  then  proceeds  to  say,  "  and  such  bridge,  with  the 
immediate  approaches  and  all  other  necessary  works  con- 
nected therewith,  shall  be  executed  and  at  all  times  there- 
after maintained  at  the  expense  of  the  Company."  That 
means  whenever  there  is  a  new  passage  over  or  under  the 
railway,  that  shall  be  maintained  for  ever  at  the  expense  of 
the  Company.  Then  the  4th  section  of  the  Special  Act 
says,  '^that  the  said  Companies  Clauses  Consolidation  Act, 
1845,  the  said  Lands  Clauses  Consolidation  Act,  1845,  and 
the  said  Railway  Clauses  Consolidation  Act,  1845,  shall,  so 
far  as  they  are  not  modified  by  or  inconsistent  with  the  pro- 
visions of  this  Act,  be  incorporated  with  and  form  part  of 
this  Act."  Then  does  the  Special  Act  modify,  or  is  it  incon- 
sistent with,  the  provisions  of  the  General  Act?  The  magis- 
trates required  that  the  roadway  of  the  bridge  should  be 
repaired  by  the  Company,  that  is,  the  road  over  the  bridge 
and  the  slopes  of  the  bridge  which  are  called  the  approaches. 
Now,  is  there  anything  in  thc  Special  Act  respecting  the 
road  of  the  bridge  and  the  slopes  of  the  bridge  ?  Looking 
at  the  matter  vi^ithout  reference  to  that  Act,  it  seems  to  me 
extremely  objectionable  that  two  classes  of  persons  should  be 
called  upon  to  repair  thc  bridge,  the  one  its  structure,  the 


HtLAKY  TBKM,    23   VICT.  179 

Other  its  roadway ;  but  wc  mast  look  at  the  Special  Act  and        i860. 
8ce  whether  it  modifies  or  is  inconsistent  with  the  provisions 


Trustees 

of  the  General  Act.   Now,  by  the  6l8t  section  of  the  Special      of  New- 

jt  »  ,  CABTLE,  &C. 

Act  (understanding  that  it  is  speaking  of  a  new  road  and     Tu&npike 
a  new  bridge),  it  is  enacted  that  the  bridge  shall  ^^  be  con-  „. 

structed  with  parapet  walls  of  brick,  stone,  or  other  material,     fordshiee  ~ 


of  five  feet  in  height,  and  of  the  clear  and  open  width  of 
thirty-three  feet  at  the  least  between  such  parapets.  It 
should  be  observed  that  although  that  section  makes  an 
alteration  in  the  width  of  the  bridge  and  also  in  the  slopes, 
yet  it  b  governed  by  the  46th  section  of  the  General  Act. 
The  61st  section  of  the  Special  Act  then  goes  on  to  say, 
^and  that  the  said  turnpike  road  shall  be  made  and  altered 
at  the  expense  of  the  Company,  on  both  sides  of  such 
bridge,  so  that  the  surface  of  the  turnpike  shall,  when  com- 
pleted, have  one  uniform  inclination  on  both  sides,  not 
exceeding  one  in  thirty,  and  that  so  much  of  the  said  turn- 
pike road  as  shall  be  broken  up  or  damaged  for  the  pur- 
poses of  this  Act,  shall  be  reinstated  and  made  good  with 
the  same  materials  as  the  road  is  now  composed  of."  It 
cannot  be  said  that  tbe  roadway  of  the  bridge,  which  is  a 
new  construction,  is  part  of  the  turnpike  road  broken  up — 
what  is  broken  up  is  where  the  turnpike  road  joins  the 
bridge.  The  word  ^^  reinstated '^  is  not  applicable  to  a  new 
bridge  or  a  new  road  over  that  bridge ;  neither  are  the  words 
^and  made  good  with  the  same  materials  as  the  road  is 
now  composed  of."  Then  there  is  a  provision  as  to  the 
fences,  and  the  section  goes  on  to  say,  ^'and  the  Company 
shall  also,  at  their  own  expense,  make  and  at  all  times  keep  in 
repair  good  and  sufficient  drains  or  culverts  for  the  purpose 
of  such  extra  draining  of  the  said  road  as  shall  be  occa- 
sioned by  such  alteration  as  aforesaid.*'  1  confess  this  part 
of  the  section  turned  my  opinion  in  favour  of  the  appel- 
lants.    There  is  to  be  extra  drainage  for  the  altered  state 


Railway  Co. 
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1860.  of  ^6  ^i^oad.  *^  And  further  that  all  the  works  aforesaid  in 
!^i^^^^^  reference  to  the  said  turnpike  road,  and  the  bridge,  wallsi 
OF  New-      and  fences  aforesaid,  shall  be  done  and  executed  to  the 

CA8TLB,  &C.  ,  ,  ,  t  i»    % 

TuEHPiKB  satisfaction  of  the  trustees  of  the  said  turnpike  road,  or  of  the 

p,  surveyor  or  other  person  authorized  by  the  said  trustees  to 

F0RD8HIRB  '  ^^^  ^^  ^^^^^  bchslf  in  the  premises."     All  these  are  obligir 

Railway  Co.  jj^j^g  beyond  those  imposed  by  the  46th  section  of  the 

General  Act.  For  these  reasons  I  am  of  opinion  that  the 
justices  who  made  the  order  were  right,  and  the  other 
justices  wrong ;  and  I  answer  the  second  question  in  the 
negative.  As  to  the  first  question,  I  have  no  diflSculty  in 
coming  to  a  conclusion.  I  am  satisfied  that  the  judgment 
of  the  Court  of  Queen's  Bench  in  the  case  of  The  NorA 
Staffordshire  Railway  Company  v.  Dale  (a)  is  correct.  If  I 
entertained  any  doubt  on  the  subject  I  should  of  course 
adhere  to  that  decision,  but  I  think  it  is  right ;  and  therefore 
I  answer  the  first  question  in  the  affirmative. 

Judgment  for  the  appellants. 
{a)  SE.  &B.  Sd6. 


J*^  25.  Lythgoe  V,  Vernon. 

If  the  owner  J^  HE  first  count  of  the  declaration  was  for  money  had  and 

of  goods,  after  "^ 

a  tortious  received  by  the  defendant  to  the  use  of  the  plaintifi; — 

salo  of  theiD,  o  i  t_        i       i  i 

waiTes  the  Second  count :  that  the  defendant  converted  to  his  own  use, 

and  claims  the  or  wrongfully  deprived  the  plaintifi^  of  the  use  and  posses- 

the  sale!  part  ^^^^  ^^  ^^^  plaintifi^'s  goods,  that  is  to  say,  hops,  &c. 

paid  t^^  hi^  ^'^^  (*°'®^  alia).— First :  to  first  count,  except  as  to  3iL  4i., 

aftc^iWU  parcel  of  the  money  therein  claimed,  never  indebted. 

treat  the  seller       Fifth :  as  to  the  said  parcel,  payment  into  Court  of  3/.  Am. 

as  a  wrong  doer  ^    tf 

and  maintain  Ninth :  to  second  count. — That,  after  the  accruing  of  the 

trover  against  /.         •  i 

him.  causes  of  action  therein  mentioned,  the  plaintiff  by  deed 
released  the  defendant  therefrom. 
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Beplication  to  fifth  plea. — That  the  defendant  accepts        I860, 
the  sum  mid  into  Court  in  satisfaction  of  the  claim  by      ^^'"^ 

^  •;        Ltthqox 

that  plea  pleaded  to.  v- 

,  YXRHON. 

New  assignment  to  ninth  plea. — That  the  plaintiff  sues 
in  this  action,  not  only  for  the  causes  of  action  therein 
alleged  to  have  been  released  by  the  said  deed^  but  also  for 
grievances  and  causes  of  action  as  in  the  last  count  men- 
tioned over  and  above  those  by  that  plea  pleaded  to. 

Plea  to  new  assignment — That  the  conversion  com- 
(dained  of  was  an  alleged  tortious  sale  by  the  defendant  of 
the  hops;  and  that  afterwards  and  before  this  suit,  the 
plaintiff  waived  the  conversion  and  claimed  of  the  defend- 
ant the  proceeds  of  the  sale,  amounting,  to  wit,  to  33/.  As. 
as  money  received  by  the  defendant  for  the  plaintiff's  use ; 
and  that  under  that  claim  the  defendant  paid  to  the  plaintiff, 
and  the  plaintiff  received  of  him  before  this  suit,  30£,  part 
of  the  proceeds  of  the  said  sale  as  received  by  the  defend- 
ant for  the  plaintiff's  use :  and  that  the  plaintiff  sues  in  this 
action  for  3L  4«.,  the  residue  of  the  said  proceeds,  as  money 
received  by  the  defendant  for  the  plaintiff's  use,  being  the 
sum  to  which  the  fifth  plea  is  pleaded,  and  which  the  de- 
fendant has  paid  into  Court. 

Demurrer  and  joinder  therein. 

Gray,  in  support  of  the  demurrer. — The  plea  to  the  new 
assignment  is  bad.  It  appears  by  the  plea  that  the  whole 
of  the  proceeds  of  the  sale  of  the  hops  was  not  paid  to  the 
plaintiff  before  this  action  was  brought.  No  doubt  a  party 
may  waive  a  tort  and  sue  for  money  had  and  received,  but 
there  is  no  election  until  he  brings  the  action.  The  plea 
is  similar  to  one  of  accord  and  satisfaction,  and  in  which  the 
satisfaction  is  incomplete.  Suppose  an  accord  that  the  de- 
fendant should  pay  to  the  plaintiff  50/.  in  satisfaction  of  a 
wrongful  act,  and  he  paid  30/.,  that  would  be  no  satisfaction. 
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ISOO.  si^d  ^  plaintiff  might  neveitbelesB  sue  in  respect  of  the 
tort.  There  can  be  no  good  plea  of  accord  and  satisfiMrtioD 
unless  the  whole  sum  agreed  upon  has  been  paid. 

Mthoardj  in  support  of  the  plea. — ^The  case  of  Brtwer  ▼. 
Sparrow  (a)  shews  that  this  plea  is  good.  There  it  was 
held  that  a  person  having  once  affirmed  the  acts  of  another 
who  wrongfully  sold  his  property,  cannot  afterwards  treat 
him  as  a  wrongdoer  and  maintain  trover.  Here  the  plea 
alleges  that  the  plaintiff  waived  the  conversion  and  received 
of  the  defendant  part  of  the  proceeds  of  the  sale.  [2W- 
lock,  C.  B. — This  is  not  like  a  plea  of  accord  and  satis&c- 
tion,  but  it  resembles  a  plea  of  this  kind — ^  We  met  together 
and  settled  our  accounts:  I  owed  you  lOOJL,  I  paid  you  7(M1| 
and  there  is  the  rest"] 

The  Court  then  called  on 

Gray,  in  reply. — The  case  of  Brtwer  v.  Sparrow  is  dis- 
tinguishablcy  because  there  the  balance  of  the  account  was 
paid  to  the  plaintiff  before  the  commencement  of  the  action, 
and  consequently  the  transaction  was  closed.  Here  part  of 
the  proceeds  of  the  sale  are  paid  into  Court  [Martin,  R — 
The  judgment  of  Bayley,  J.,  proceeds  on  the  ground  that 
the  plaintiffs  treated  the  defendant  as  their  agent  Hoi- 
royd,  J,,  seems  rather  to  consider  that  the  plaintifis  received 
the  amount  of  the  balance  as  a  satisfiiction  for  the  wrongful 
act  done  by  the  defendant.] 

Per  Curiam  (6). — There  must  be  judgment  for  the  de- 
fendant. 

Judgment  for  the  defendant 

(a)  7  B.  &  C.  310. 

(6)  PoUodi,  C.  B.,  Martin,  B ,  and  Ouumell,  B, 


HILARY  TERM,    2  3    VICT. 


AcocKS  V.  Phillips.  Jan.  2i. 

X  HIS  was  an  action  of  ejectment  brought  to  recover  By  a  lease 

^^  T6Dt  was 

poasession  of  a  house  in  Pickering  Terrace,  Bayswater.       reseired  pay- 
At  the  trial,  before  Bramwell,  B,,  at  the  sittings  in  Mid-  usual^quarter 
dlesex  in  this  Term,  the  plaintiflP  proved  that  by  a  lease  ^S*^\^^^^ 
dated  the  13th  of  November,  1858,  the  defendant  demised  f^^t  si^ouid  be 

'  '  in  arrear  for 

to  him  the  house  in  question  for  seven  years,  from  the  11th  **»«  'P^^e  of 

*  "^  twenty-eigbt 

of  November  then  next,  at  the  yearly  rent  of  55L,  payable  days  next  afkcr 

,  .  any  of  the  days 

quarterly  on  the  four  usual  quarter  days ;  and  it  was  **  pro-  appointed  for 
vided^  that  if  the  yearly  rent  or  any  part  thereof  should  be  the  same  had 
in  arrear  and  upaid  for  the  space  of  twenty-eight  days  next  den^decC  it 
over  and  after  any  of  the  days  therein  appointed  for  the  fa^ffoJthe 
payment  thereof  after  the  same  has  been  lawfully  demanded,  ]^J^^i^ 
then  and  in  such  case  it  should  be  lawful  for  the  said  T.  W.  poMe««on  o^ 

the  premises 

Phillips  to  re-enter  and  take  possession  of  the  said  premises,  without  bring- 

1    1         -  1    1        '  •  T  1       *°?  ■"  action 

and  therefrom  to  expel  the  said  A.  Acocks  and  all  other  the  of  ejectment. 

^     ,  •«  .  .  «  ,  '.         r  The  rent  being 

occupiers  of  the  said   premises,  without   the  necessity  of  unpaid :~ 
bringing  an  action  of  ejectment,  or  taking  any  other  legal  demand  made 
or  equitable  proceedings  for  the  recovery  of  the  same."  On  a°haffipM?tBn 
the  24th  of  June,  1859,  a  quarter's  rent  became  due.    This  ^''^^^^  ®«*.*^J 

'       ^  morning  of  the 

rent  not  having  been  paid,  and  the  plaintiff  having  quitted  M  d*y  was 
the  premises,  on  Friday  the  22nd  of  July  the  defendant  to  entitle  the 

lessor  to  re- 
wrote and  sent  to  the  plaintiff  at  Inverness  Road  a  letter  enter  without 

Action 

demanding  the  rent.  The  plaintiff  sent  back  a  verbal 
message  to  say  that  the  defendant  must  come  to  him, 
which  he  did,  when  the  plaintiff  said  that  he  could  not  pay 
the  rent,  and  that  the  defendant  *^  might  do  his  best  or  his 
worst."  On  the  same  morning  at  half-past  ten  o'clock  the 
defendant  went  upon  the  premises  in  question  and  de- 
manded the  rent  of  the  plaintiff's  clerk.  On  the  3rd  of 
August  the  defendant  took  possession  of  the  premises. 
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Upon  this  eridenoe  the  learned  Judge  direded  a  verdict 
to  be  entered  for  the  phuntiff,  resenring  leave  to  the  de- 
fendant to  move  to  enter  a  verdict  for  him  if  the  Court 
should  be  of  opinion  that  there  had  been  a  demand  for  rent 
sufficient  to  give  the  defendant  a  right  to  re-enter. 

Pearce  now  moved  accordingly. — The  demand  of  leot 
was  made  on  the  proper  day.  IBramwdl,  B. — ^The  qoe»- 
tion  is  whether  the  demand  of  the  rent  was  good  and  suSr 

cient  at  common  law  to  work  a  forfeiture?    Whether  a 

« 

demand  at  half-past  ten  o'clock  in  the  morning  is  made 
a  convenient  time  before  sunset — He  referred  to  Co.  Litl. 
202  a,  1  Wms.  Saund.  287.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  demand 
of  the  rent  in  the  present  case  was  insufficient :  there  will 
therefore  be  no  rule.  The  demand  must  be  made  at  a  con- 
venient time  before  sunset.  Here  the  demand  was  made  at 
half-past  ten  o'clock  in  the  morning,  which  cannot  be  con- 
sidered a  convenient  time  before  sunset.  The  rule  laid 
down  in  Ca  Litt.  202  a,  is  fully  explained  in  1  Wm& 
Saund.  287,  notes  (16)  and  (m). 

Martin,  B. — The  defendant  is  in  this  condition.  He 
entered  without  bringing  an  ejectment,  and  therefore  he 
must  prove  that  he  had  a  right  of  entry  at  common  law. 
The  rule  laid  down  in  Co.  Litt.  202  a  is,  that  the  uttermost 
time  for  the  demand  is  a  convenient  time  before  the  last 
instant;  and  it  is  stated  in  Doe  d.  JVheeldon  v.  Paul{a\  tried 
before  Lord  Tenterden,  that  the  tenant  has  till  sunset  of  the 
last  day  to  pay  the  rent.    The  demand  was  therefore  bad. 

Bramwell,  B.,  and  Watson,  B.,  concurred. 

Rule  refused. 

(a)  3  C.  &  P.  613. 
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HsNBT  Whitwobth  and  Another  v.  Humphbies  and        j^  u. 

Others. 


I 


N  thb  action  of  ejectment,  Hayes,  Serjt.,  had  obtained  a  W, having 
mle  calling  on  the  plaintifia  to  shew  cause  why  Thomas  possession  of 
Home  and  Susan  his  wife,  and  others,  should  not  be  at  bTherte^nts, 
liberty  to  appear  and  defend  as  landlords ;  Channel^  B.,  ^ll^  !®^ 
baviog  previously  refused  to  make  an  order  at  Chambers.      2idm?n*'°*^^' 

It  appeared,  from  the  a£5davits  filed  on  behalf  of  the  appli-  devisee  under 

cants,  that  they  claimed  as  next  of  kin  of  one  John  Gibbs,  brought  eject- 
ment against 

who  died  seised  in  1813:  that  John  Gibbs  by  his  will  had  the  tenants, 
devised  his  freehold  and  copyhold  property  to  Elizabeth  to  him.    Cer- 
Whitworth  for  life,  with  remainder  to  her  children  as  ten-  allegmg  t?at 
ants  in  common,  with  remainder  to  Sarah  Penn,  afterwards  ^Igedln^" 
Sarah  Swannell,  with  remainder  to  her  children  as  tenants  ^^®».^d  had 

'  devised  the 

m  common.     Elizabeth  Whitworth  died  in  1855  and  Sarah  land  in  ques- 
tion to  W./or 

Swannell  in  1856.    Neither  of  them  left  issue.  life,  claimed 

as  heirs  of 

The  affidavits  filed  on  the  part  of  the  plaintiffs  shewed  O.    The 

^,    ^  ^,  .  •        •     1  L  1      •  •        wmn  in  fee  of 

that  the  tenants  m  possession  had  been  let  mto  possession  g.  and  the 
by  Elizabeth  Whitworth :  that  the  plaintifis  claimed  as-her  applicants^ 
devisees  and  not  under  John  Gibbs  who  had  only  a  Hfe  "^jj^^j^v 
estate :  that  none  of  the  parties  applying  for  leave  to  come  *^!ij*!j.^*^"" 
in  and  defend  as  landlords  had  ever  been  in  possession  of  *l>«»®  persons 

*  were  not  en- 

the  premises  or  in  the  receipt  of  rent,  and  their  defence  titled  to  be  let 

.  .  "*  to  appear 

was  not  authonzed  by  the  tenants  in  possession :  that  the  and  defend,  as 

havinfiT  been  m 

applicants  were  not  the  next  of  kin  of  John  Gibbs :  that  possession  by 

j\  •i_ti»  ^  1  11.   themselves  or 

they  were  persons  m  humble  circumstances  who  would  not  their  tenants, 
be  able  to  pay  the  costs  of  the  ejectment  if  allowed  to  i72S*section 
defend:  that  the  tenants  in  possession  had  attorned  to  the  of  the  Common 

^  Law  Proccduro 

plaintifls  and  paid  rent  to  them.  Act,  1852. 

C.G.  Merewether wp^evjeA  to  shew  cause;  but  the  Court 
called  on 


Ul'MniKIM. 
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1800.  Hayes,  SeijL,  and  Maclachlan,  to  support  the  rule. — The 

WiiiTwimTu  tenants  were  let  into  possession  by  Elizabeth  Whitworth  who 
ap|)ears  to  have  been  tenant  for  life.  They  are  therefore  now 
tenants  to  the  persons  entitled  as  the  heirs-at-law  of  John 
Gibbs,  Under  the  14  &  15  Vict  c.  25,  s.  1,  when  a  tenant 
for  life  dies  the  tenants  in  possession  become  entitled  to 
hold  until  the  expiration  of  the  current  year  of  their  ten- 
ancy upon  the  terms  of  their  prior  holding,  and  those  in 
remainder  arc  entitled  to  recover  from  the  tenants  a  pro- 
)x>rtion  of  the  renu  The  e£fect  of  that  provision  is  to 
constitute  between  them  the  relation  of  landlord  and  tenant 
[Chmmtlly  K — By  the  172nd  section  of  the  Common  Law 
IVwcdure  Act^  1S52,  the  party  seeking  to  appear  and  defend 
must  shew  that  he  is  in  possession  by  himself  or  his  tenants, 
llerv  the  parties  seeking  to  appear  and  defend  are  resident 
abrvvid.  We  ought  therefore  to  be  quite  satisfied  of  their 
right  to  do  ^s  l^ecftttse  the  Court  has  no  power  to  order 
defi^ndjnts  to  gtv^  wcurity  for  cixsts :  BmAr  v.  Mtredkk  (a^] 
The  ITlst  wctioQ  ha^  no(  adS?cted  the  power  of  the  Court 
iu  actions  of  ereccBKctt  to  <iv>t  such  dixeccioos  »  are  oeoes- 
sury  u>  injure  the  ;rl&l  of  the  title ;  chat  power  is  in  feet 
pnetwnvU  by  5«xC!0C  1:3  L  In  F«c£rvaBi  d.  F^ettr  t.  SIob- 
ticut  j\  Iwvxxi  AljtxMiU  tQdstt&^^i  that  he  woold  have 
Alv«v\i  the  arcCk-j^:.  wbao  alle^:ed  hizifesetf  to  be  locd  by 
e$cc.eiiC«  to  vvc^f  iia  i::\i  oeftroid  if  tbe  alLe^ed  hetr,  Co  wfaoB 
:-::3e  ^rcdc^  bjii  j£;cr:>e%L  b.ic  r«&&«\i  rc'  accevie  to  the  eoone 
^*^5prsOic  by  :be  Court  3,*  ecu^ue  uie  dde  ca  Se  tried.    A 


T^Aurri  X.  Cj%mr  /^  ar*Vr«  vaea  i*f  lus^  ac  x:c«£vsc  ia  the 


«  » •■ 


HUMPHKISS. 
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the  applicants  claim  is  that  of  the  common  ancestor.     The 

possession  has  been  in  accordance  with  the  will  and  is  con-    ^ 

•^  ^  Whitworth 

sistent  with   the  title  of  the  applicants.     In  the  case  of  ^_    ». 
Thompson  y.  Tomhinson  (a),  the  title  of  the  party  seeking  to 
come  in  was  adverse  to  that  of  the  tenant  in  possession. — 
They  also  referred  to  Croft  v.  Lumley{b\  and  Adams  on 
Ejectment,  p.  216,  4  th  ed. 

P0LLOCR5  C.  B. — The  only  question  here  is  whether  it 
has  been  made  to  appear  to  our  satisfaction,  that  the  parties 
applying  to  be  let  in  to  defend  have  been  in  possession  by 
themselves  or  their  tenants.  The  action  of  ejectment  is 
still  very  much  under  the  control  of  the  Court,  so  much  so 
that,  if  the  tenants  are  colluding  with  the  plaintiffs  and  not 
honestly  maintaining  their  present  right  of  possession,  the 
Court  may  at  any  time  remedy  any  injustice,  and  compel 
them  to  do  what  is  right  We  must  however  look  at  the 
words  of  the  Act,  and  this  rule  must  be  discharged,  on  the 
ground  that  it  is  not  shewn  to  our  satisfaction  that  the 
parties  are  **  in  possession  of  the  land  either  by  themselves 
or  their  tenants.'' 

Martin,  B. — ^I  am  of  the  same  opinion.  So  far  from 
being  satisfied  that  injustice  is  done  by  our  refusal  to  inter- 
fere, I  think  the  greatest  injustice  would  be  done  if  we  made 
the  rule  absolute.  The  question  is,  what  is  the  true  construc- 
tion of  the  172nd  section  of  the  Common  Law  Procedure  Act, 
1852  ?  If  the  Judge  is  satisfied  that  the  relation  of  landlord 
and  tenant  between  the  applicants  and  the  tenant  really  exists 
he  is  not  to  try  the  cause,  but  to  allow  the  applicant  to  come  in 
and  defend.  Prima  facie  a  person  in  possession  of  property  is 
owner  in  fee.  If  he  lets  it,  prima  facie  his  reversion  is  a 
reversion  in  fee.  If  he  is  only  tenant  for  life  and  a  re- 
(a)  n  Exch.  442.  (6)  4  £.  &  B.  608. 
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1800.        maindemuin  is  entitled  after  his  death,  it  is  fix*  the  remuD- 
^^'^^'      dcrmaD  to  shew  that     But  if  we  acquiesced  in  the  present 


HuMrasii 


application,  we  should  shift  the  burden  of  prooC 

Watson,  B. — I  am  of  opinion  that  my  brother  dmneS 
was  right.  The  Common  Law  Procedure  Act,  1852,  as.  171, 
1 72,  enables  the  persons  named  in  the  writ  to  appear ;  and  by 
leave  of  the  Court,  any  other  persons  in  possession  by  them- 
selves  or  their  tenants.  In  the  present  case,  in  1855  the 
tenant  for  life  died.  The  applicants  say  that  they  are  en- 
titled in  remainder.  But  they  are  neither  constmctively 
nor  actually  in  possession.  If  we  were  to  adopt  the  rak 
suggested  by  my  brother  Hayes,  we  must  read  the  statute 
as  if  it  gave  power  to  the  Judge  to  allow  any  person,  and 
not  merely  *'any  person  in  possession  either  by  himself  or 

his  tenants,'*  to  appear. 

Rule  di8chaiged« 


Jmm.  14. 


Whma 

JtUiotifT 
liMcmtinaM 
befor«  iriTing 
nt)tict»  of  trial, 
Xht  d«fen«l«nt 
it  not  undor 
•ny  ciivum* 
»t«nci^  «»ntit)«d 
to  «ny  of  th« 
<v«t*  of  pl>>- 
IMurinc  for  trial, 
and  th«rvfor« 
n\^  to  in*tnhN 
tk>n*  fcv  bri«f« 


Cooper  o.  Boles. 

L  Ills  was  an  action  for  disturbance  of  a  roadway  at 
Exmouth  in  the  county  of  Devon,  which  had  been  blod^ed 
up  by  the  defendant.  The  declaration  was  delivered  on  the 
2 1st  of  February,  1859.  On  the  2nd  of  March  the  de- 
fendant obtained  an  order  for  three  days'  time  to  plead,  on 
the  terms  of  taking  short  notice  of  trial  for  the  next  Devon 
A;»ises.  An  order  for  leave  to  plead  several  matters  was 
obtained  on  the  5th,  and  the  pleas  were  delivered  on  the 
7th*  Replication  without  notice  of  trial  was  delivered  on 
the  9th.  The  commission  day  was  the  14th  of  Mardk 
No  notice  of  trial  was  given.  The  action  was  discontinoed 
by  a  rule  gmnted  on  the  1 7th  of  November,  1859>  on  the 
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usual  terms  of  payment  of  the  defendant's  costs.     The  de- 
fendant's costs  were  delivered  and  taxed  at  561.  I8s.  6rf., 

,  COOPKB 

which  mcladed  amongst  others  the  following  items : —  «. 

Instmctions  for  brief  -  -  -  -  £10  10  0 
Drawing  brief,  fol.  340  -  -  -  13  17  0 
Three  brief  copies  -----     11     80 

£35  15  0 


A  summons  to  review  the  taxation  having  been  taken 
OQt,  WiaUoUy  B.,  at  Chambers,  made  an  order  that  the 
Master  should  review  his  taxation. 

J*  B.  Karslake  now  moved  for  a  rule  to  rescind  the  above 
order. — The  Master,  under  ihe  peculiar  circumstances  of  the 
case,  thought  it  reasonable  that  instructions  for  brief  should 
be  allowed,  the  defendant  being  under  terms  to  take  short 
notice  of  trial.  Even  assuming  that,  according  to  Doe  d. 
Poitkthwaiie  v.  Neak{a)f  the  draft  brief  and  the  copies  can- 
not be  allowed  for,  the  instructions  for  brief  may«tand  on  a 
different  footing.  Instructions  for  brief  are  acquiring  the 
knowledge  necessary  to  enable  the  attorney  to  prepare  the 
brie£  In  Gray  on  Costs,  p.  270,  after  allusion  to  the  prac- 
tice of  the  Masters  not  to  allow  the  defendant  under  any 
drcnmstances  any  expenses  of  preparing  for  trial  where  the 
plaintiff  discontinues  without  having  given  notice  of  trial, 
it  is  pointed  out  that  if  the  rule  be  invariably  acted  upon 
there  are  cases  in  which  it  seems  calculated  to  do  injustice, 
and  that  the  attorney  would  not  be  justified  in  delaying  the 
getting  up  of  the  case  till  so  short  a  period  as  ten  days 
before  trial  Neither  in  the  case  above  cited,  nor  in  Bzvis 
▼.  HaUon  (J),  is  there  any  express  decision  as  to  "  instruc- 
tions for  brief 

Waihin  fFiUiams  shewed  cause  in  the  first  instance. — It  is 
(a)  2  M.  &  W.  732.  (b)  8  DowL  164. 
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an  invariable  rule^  that  where  a  plaintiff  discontinaes,  not 
having  given  notice  of  trial,  the  defendant  is  not  entided 
to  any  of  the  costs  of  preparing  for  trial.  In  obtaining 
instructions  for  pleas  the  attorney  must  inform  himself  of 
all  the  particulars  of  his  client's  case.  That  applies  m 
other  actions  with  greater  force  than  in  the  action  of 
ejectment  Therefore,  in  Doe  d.  PostlethuHiite  v.  Neale{a\ 
the  hardship  was  greater  than  in  the  present  case.  As 
to  the  observation  that  the  defendant  was  untler  terms  of 
taking  short  notice  of  trial,  that  must  necessarily  have 
been  the  consequence  of  the  defendant's  own  delay  or 
neglect. 

Karslake  replied. 

Pollock,  C.  B. — This  is  an  application  to  set  aside  an 
order  of  my  brother  Watson^  correcting  an  error  made  by 
the  Master  who  is  now  satisfied  that  he  was  wrong.  The 
plaintiff  obtained  leave  to  discontinue  on  payment  of  cost^ 
no  notice  of  trial  having  been  given.  And  the  question 
is,  whether  the  defendant  is  entitled  to  any  allowance  for 
the  costs  of  preparing  for  trial.  Wherever  there  is  a  rule  on 
a  subject  of  this  kind,  although  in  some  cases  the  applica- 
tion of  it  may  appear  to  work  some  hardship,^it  Is  better  to 
adhere  to  it.  It  is  clear  that  more  is  gained  by  laying  down 
definite  rules,  and  adhering  to  them,  than  by  getting  what 
would  perhaps  be  a  more  perfect  decision  of  the  particular 
case.  If  the  present  case  could  be  considered  on  its  own 
merits,  it  is  one  in  which  the  application  of  Mr.  Karslake 
would  be  entitled  to  favourable  consideration,  but  we  cannot 
accede  to  it. 

Martin,  B.—  I  agree  that  there  must  be  no  rule.  The 
present  case  falls  within  the  authority  of  Doeii.  PastiethuHnU 

(a)  2  M.  &  W.  732. 
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▼.  Neale  (a)  and  Rivis  y.  Hatton  (J).     The  rule  there  laid       iggQ, 
down,  in  the  great  majority  of  cases  effects  substantial      ^T""'^^ 
justice.     Here,  no  doubt,  it  caused  some  hardship ;  but  we  v, 

BoiiES. 

cannot  depart  from  a  rule,  which  has  a  salutarj  operation  in 
the  great  majority  of  cases,  because  in  a  particular  case  it 
causes  hardship.  It  was  argued,  that  there  is  a  distinction 
between  the  costs  of  draft  brief  and  copies,  and  instruct 
tions  for  brieC  But  instructions  for  brief  are  preparations 
for  trial,  and  the  rule  applies  to  all  costs  of  preparing  for 
trial.  No  such  costs  are  allowed  if  no  notice  of  trial  has 
been  given.  It  was  argued  that  the  circumstance  that  the 
defendant  was  under  terms  of  taking  short  notice  of  trial 
should  be  taken  into  consideration,  but  that  was  a  difficulty 
cast  upon  him  in  consequence  of  his  own  conduct. 

Watson,  B. — I  am  of  the  same  opinion.  When  the  case 
was  before  me  at  Chambers,  I  thought  that  I  was  bound  by 
the  authorities  on  the  subject. 

Chamnell,  B. — I  think  that  my  brother  WatsorCs  order  . 
was  right  There  is  no  doubt  that  it  has  long  been  the  rule 
that  where  no  notice  of  trial  has  been  given,  the  plaintiff 
may  discontinue  without  payment  of  the  defendant's  costs 
of  preparing  for  trial.  On  such  a  subject  it  is  better  to  lay 
down  a  geijeral  rule  and  adhere  to  it.  We  are  not  called 
upon  to  lay  down  the  rule  for  the  first  time,  but  to  rectify 
decisions  not  of  very  recent  date,  and  which  have  been 
acted  upon  by  the  Master.  There  will  therefore  be  no 
rule. 

Rule  refused. 

(a)  2  M.  &  W.  732.  (h)  8  Dowl.  164. 


VOL.  V. — N.  S.  O  EXCH. 


192 


EXCHEQUER  REl'ORTS. 


1860. 


The  Patent  Type  Founding  Company  (Limited)  r. 

Lloyd. 

Jan,  ^6.  The  Same  v.  Walter. 

Q««ri^whether  (jfA  TES  had  obtained  rules  calling  on  the  defendants 
in  these  actions  to  shew  cause  why  they  should  not  permit 
the  plaintiffs,  their  manager  and  witnesses,  to  inspect  at 
their  oflBces  the  type  used  by  them  respectively  in  printing 
Lloyd's  Newspaper  and  the  Times,  and,  if  necessary,  to 
take  specimens  to  be  analyzed  in  order  to  produce  evidence 
thereof  at  the  trial. 

In  Tlie  Patent  Type  Founding  Company  {Limited)  v.  Lhyd^ 
the  affidavits  on  which  the  rule  was  granted  were  made  by 
Johnson,  the  patentee  and  manager,  and  Atkinson  the  mana- 
ging director  of  the  plaintiffs'  Company.  Johnson  deposed 
that,  on  the  7th  of  April,  1858,  her  Majesty  granted  to  him 
a  patent  for  an  invention  of  *^  Improvements  in  the  manu- 
facture of  type  and  other  raised  surfaces  for  printing:* 
that  a  specification  was  filed  on  the  6th  of  October,  1857  (a): 

before  the 

Court  precisely,  and  should  be  such  as  to  satisfy  the  Court  that  there  has  been  an  infringement 

and  that  there  is  a  necessity  for  their  interposition. 

In  an  action  agunst  a  printer  for  an  infringement  of  a  patent  for  imprOTements  in  the  mmnu- 
facturc  of  type,  the  improvements  consisting  in  the  use  of  lead,  tin  and  antimony  in  certain 
proportions,  the  plaintiff  applied  to  the  Court  under  the  42nd  section  for  leave  to  inspeet, 
and  if  necessar}'  to  take  specimens  of  the  type  for  the  purpose  of  analysis.  His  affidaTit 
stated  that  ho  had  obtained  from  the  defendant  specimens  of  tne  type  and  caused  tbcm  to  be 
analysed  by  a  chemist  who  was  dead,  and  that  the  type  so  analysed  was  an  infringement  of  the 
patent ;  but  did  not  set  out  the  report  of  the  chemist  or  state  its  substance,  or  whether  or  not  it 
was  in  writing.  The  Court  refused  to  make  an  order  that  the  plaintiff  should  be  at  liberty 
to  take  specimens  for  analysis. 


a  Court  of 
common  law, 
in  makine  an 
order  under 
15  &  16  Vict, 
c.  83,  8.  42, 
that  a  plaintiff 
may  inspect  a 
manufacture 
alleged  to  bo 
an  infringe- 
ment  of  a 
patent,  has 
power  to 
direct  that  he 
shall  be  at 
liberty  to  take 
specimens  of 
tne  same  for 
the  purpose 
of  analysis. 

The  a£Bda. 
vits  in  support 
of  such  an 
application 
should  bring 
all  the  facts 


(a)  The  material  part  of  tbe 
specification  was  as  follows : — 

In  the  manufacture  of  type 
and  other  raised  surfaces  for 
printing  it  has  been  usual  for  the 
most  part  to  employ  compounds 
of  lead  and  antimony  as  the  metal 


for  casting  the  same,  and  in  some 
cases  a  small  per  centage  of  tin 
has  been  added.  Now  the  object 
of  my  invention  is  to  obtain  harder, 
tougher  and  more  enduring  type 
and  raised  surfaces  for  printing, 
by  employing  tin  in  large  pro- 
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that  he  was  the  true  and  sole  and  first  inventor,  and  that 
at  the  time  of  granting  the  letters  patent,  no  other  person 
had  used  or  vended  the  invention  within  the  realm :  that 
the  letters  patent  had  never  been  impeached,  and  are  now 
valid:  that  the  letters  patent  were  duly  assigned  to  the 
plaintiflb  on  the  12th  of  October,  1857 :  that  in  January, 
1859,  he  procured  specimens  of  type  in  the  possession  of 
the  defendant,  and  afterwards  handed  them  to  Atkinson. 
Atkinson  deposed  that  in  February,  1859,  from  circumstances 
which  then  came  to  his  knowledge,  he  was  led  to  suspect 
that  the  type  was  an  infringement  of  the  patent:  that 
accordingly,  on  the  2l8t  of  February,  he  handed  the  speci- 
mens to  one  Henry,  an  analytical  chemist,  with  instructions 
to  analyze  the  same,  and  report  to  him  of  what  ingredients 
the  same  was  composed :  that  in  March  Henry  reported 


portions  with  antimonj,  and  to 
greatlj  reduce  or  wholly  omit 
the  use  of  lead  with  such  metals 
when  making  tjrpe  and  raised 
furfaces  for  printing,  by  which 
means  the  tjpe  produced  is  so 
hard,  tough,  and  enduring,  as  to 
illow  of  its  being  used  a^a  punch 
oa  the  ordinary  type  metal  now 
used ;  and  the  best  proportions  I 
am  acquainted  with  are  seventy- 
five  of  tin  and  twenty-five  of 
antimony,  but  this  may  be  to  some 
extent  Taried ;  and  when  lead  is 
abo  used  I  find  that  it  must  not 
exceed  fifty  parts  in  a  hundred  of 
the  combined  metals  employed; 
for  if  the  lead  be  employed  in  much 
larger  quantity  the  hardness  and 
toughness  of  the  alloy  rapidly  de- 
creases, and  the  alloy  then  ap- 
proaches the  ordinary  type  metal 
in  its  properties,  notwithstand- 
ing the  presence  of  a  considerable 
quantity  of  tin. 

o 
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In  carrying  out  my  invention  I 
proceed  in  the  same  manner  as 
when  the  ordinary  type  alloy  is 
made.  I  fuse  the  tin,  or  tin  and 
lead  (when  the  latter  metal  is 
employed),  and  when  fused  I  take 
off  the  scum  or  dross  and  add 
the  antimony,  continuing  the  heat 
until  combination  takes  place, 
when  the  alloy  is  again  skimmed 
and  run  into  ingots  for  use. 

When  the  antimony  is  toler- 
ably pure  the  best  proportions 
are  as  given  above,  one  part  of 
antimony  to  three  of  tin,  or  tin 
and  lead ;  but  when  it  contains 
other  metals  I  find  that  the 
quantity  of  antimony  should  be 
diminished,  or,  which  is  prefer- 
able, the  metal  should  be  re- 
purified.  If  this  be  not  attended 
to,  the  alloy,  although  of  great 
hardness,  does  not  possess  the 
tenacity  or  toughness  necessary 
for  type  of  extreme  durability. 
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I860.  ^o  biin  the  result  of  his  analysis,  from  which  it  appealed 
Pa'^^'^Ttp  ^^^^  ^^®  ^^  ^^  made  accordiDg  to  the  said  specification : 
that  Henry  died  soon  after  making  the  analysis :  that  the 
said  type  is  an  infringement  of  the  patent :  that  he  was 
informed  and  verily  believed  that  the  said  type  must  have 
been  procured  by  the  defendant  since  the  date  of  the  letters 
patent ;  and  that  he  was  advised  and  believed  that  it  was 
material  and  necessary  for  the  plaintiflb,  in  order  to  support 
their  case  in  the  trial  of  this  cause  and  to  prepare  for  the 
trial  thereof,  to  have  an  inspection  of  the  defendants  type, 
and,  if  necessary  to  take  specimens  of  the  same  fiir  the 
purpose  of  being  analyzed ;  and  that  the  plaintifis  could  not 
obtain  specific  proof  of  the  infringement  of  the  said  patent 
by  the  defendant  without  such  inspection  and  specimens^ 
inasmuch  as  it  is  not  possible  firom  the  external  appearance 
of  the  type  to  judge  of  what  metals  and  in  what  proportions 
the  same  is  compounded. 

In  TTie  Patent  Type  Founding  Company  v.  WaUer  the 
affidavits  shewed  that  on  the  15th  of  March,  1859,  an  agent 
of  the  plaintifis  called  at  the  printing  office  of  the  Times 
newspaper  for  a  sample  of  the  type  used  in  printing  the 
newspaper,  and  Goodlake,  the  printer  of  the  newspaper, 
handed  to  him  a  sample  of  such  type. — In  other  respects  the 
affidavits  were  substantially  similar  to  those  in  the  former 
case. 

On  summonses  heard  at  Chambers  during  the  Vacation, 
Bramweliy  B.,  had  expressed  his  willingness  to  make  orders 
for  an  inspection,  but  he  had  declined  to  order  that  speci- 
mens of  the  type  might  be  taken. 


Grovey  for  the  defendant  Lloyd,  now  shewed  cause.^- 
These  affidavits  do  not  shew  that  an  inspection  is  necessary ; 
first,  because,  although  Henry  the  chemist  is  dead,  in  making 
this  analysis  he  would  have  had  assistants  in  the  lab<»ratory. 
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find  his  assistants  might  have  proved  what  were  the  results 
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of  the  analysis ;  secondly,  the  report  of  Henry  is  not  set  p^^^^^PB 
out     The  plainti£&  simply  state  that  it  appeared  that  the     Foundivq 
defendants'  type  was  made  according  to  the  specification.  «. 

Llotb. 

The  42nd  section  of  the  15  &  16  Vict,  c  83»  enacts  that  it 
diall  be  lawful  for  the  Court,  or  if  the  Court  be  not  sitting 
then  for  a  Judge,  on  the  application  of  the  plaintiff,  **  to 
make  such  order  for  an  injunction,  inspection,  or  account** 
as  to  such  Court  or  Judge  may  seem  fit.  It  gives  no  power 
to  a  party  to  take  specimens  There  is  no  provision  for 
awarding  any  compensation  to  the  defendant  for  the  destruc- 
tion of  his  type.  [^Martin,  B. — The  object  of  the  section 
in  question  was  to  enable  Courts  of  law  to  grant  inspection 
in  every  sense  in  which  a  Court  of  equity  could  grant 
it]  It  is  doubtful  whether  a  Court  of  equity  would 
entertain  such  an  application.  Russell  v.  Cowley  {a)  is  the 
only  instance  of  an  order  that  specimens  of  the  manufacture 
should  be  taken,  and  in  that  case  the  order  was  made  by 
consent  In  every  case  in  Chancery  where  an  order  for 
inspection  has  been  made,  the  affidavits  have  made  out  a 
case  for  an  ex  parte  injunction.  As  a  condition  of  dis- 
solving or  refusing  the  injunction,  terms  have  been  often 
imposed^  But  here  no  case  for  an  injunction  is  made  out ; 
nor  is  an  injunction  asked  for.  [Pollock  C.  B. — I  cannot 
consent  to  use  a  power  which  we  have  for  the  purpose  of 
compelling  parties  to  submit  to  that  which  we  have  no 
power  to  order.] 


BoviU  and  Webster  shewed  cause  for  the  defendant 
fFaUer. — The  specification  is  so  general  that  it  is  impossible 
to  ascertain  what  the  patent  is  for.  The  main  question  is, 
whether  the  Court  has  power  to  make  an  order  for  speci- 
mens.    The  absence  of  all  mention  in  the  42nd  section  of 

(a)  1  Webflt.  P.  C.  457. 
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I860.       •D^y  power  to  order  specimens  to  be  taken,  shews  that  "in- 
spection'* in  that  section  means  inspection  in  the  ordUnary 


PatextTtfb 


FocKDixG     sense  of  the  term,  that  is,  inspection  by  the  eye.     K  the 
Court  has  the  power  to  make  an  order  for  specimens,  it  will 


IXOTDU 


not  do  so  in  the  present  case.     It  is  not  suggested  that 
V.  the  de^ndant  is  a  person  who  has  exercised  the  inven- 

tion,  but  merely  that  he  has  innocently  used  articles  made 
according  to  the  plaintifi'  patent.  [  A2bdl,  C.  B.— Does  a 
person  use  the  invention  who  merely  makes  use  of  articles 
made  according  to  it?]  Aoooiding  to  the  practioe  in 
Courts  of  equity,  no  account  will  be  gmted  except  as 
auxiliaiy  to  an  injunction :  Smiik  ▼.  The  Zdmdom  amd  Skmik 
tFaterm  Railway  Campatnf  (a),  Baify  t.  Taylor  (&).  There 
are  defects  in  these  affidavits  which  would  be  fiital  to  an 
application  for  an  injunction.  The  jdaintiff  does  not  state 
distinctly  what  his  invention  i%  and  he  does  not  set  out 
the  report  of  Henry  the  chemisL  {Chamrndt^  B^ — ^If  that 
report  was  in  writing,  it  should  have  been  brought  be&ie 
the  Court ;  if  not  in  writing  the  plaintifis  dionld  have  said 
80^  and  stated  what  it  wi& j 


Momtayui  Swfuth  and  GaltSj  in  soppnt  of  the  rule. — On 
a  motion  for  inspection  the  affidavits  need  not  be  finamed  so 
as  to  make  out  a  case  for  an  injunction.  If  a  plaintiff  seeks 
to  obtain  an  inierim  injunction,  the  rule  is  that  he  must 
shew  that  the  paient  is  old  and  has  been  acquiesced  in. 
In5^>ecuon  would  not  stop,  or  interfere  with  the  bosineaB  of 
the  defendants :  the  plain ti£  merely  seek  to  see  what  the 
defendants  are  doing  in  order  to  prevent  an  infiii^ement 
of  their  righi.  The  object  is  simply  the  dnddation  of  the 
truth.  If  there  is  no  in&ingement,  no  hann  is  done.  A 
sufficient  prima  fade  case  is  made  leading  to  the  inference 
that  ibc  plainiics'   pracnt  has  been   infringed.     [Pkdloek, 
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C.  B. — The  question^  what  is  an  infringement,  is  one  of 
&ct ;  but  it  is  also  a  question  of  law.  If  we  compel  parties 
to  open  their  manufactories,  we  ought  to  see  that  we  have 
▼cry  good  grounds  to  proceed  upon.  If  the  report  of  the 
person  who  made  the  analysis  was  in  writing  it  should 
have  been  brought  before  us ;  if  not,  the  affidavits  should 
have  set  out  the  substance  of  it.  As  it  is,  he  may  have 
considered  that  if  the  defendants'  type  contained  a  very 
small  proportion  of  tin  it  was  an  infringement]  As  to  the 
construction  of  the  statute,  the  object  was  to  give  to  Courts 
of  law  the  same  power  that  Courts  of  equity  formerly  exer- 
cised :  per  Lord  Campbell,  C.  J.,  in  delivering  the  judg* 
meut  of  the  Court  in  Holland  v.  Fax  (a).  In  the  old  cases 
in  Chancery  as  to  inspection,  it  was  objected  that  the  Court 
had  no  power  to  authorize  the  party  applying  for  it  to  com- 
mit a  trespass ;  but  the  Court  held  that  they  had  power  to 
do  that  which  was  n^essary  to  insure  justice.  The  Court 
of  Chancery  has  an  inherent  power  to  grant  inspection. 
In  Russell  v.  Cowley  (b)  the  defendant's  counsel  would 
probably  not  have  consented  to  the  order  if  the  Court  had 
not  had  power  to  make  it.  The  legislature  never  intended 
to  confine  the  meaning  of  the  term  *^  inspection"  to  a  mere 
inspection  by  the  eye.  In  Johnson's  Dictionary  it  is  defined, 
"Prying  examination;  narrow  and  close  survey;"  and  he 
lefisTB  to  passages  in  Milton  and  South.  In  Webster's  Dic- 
tionary the  inspection  of  potash  is  referred  to.  That  is 
done  by  mixing  a  small  portion  with  water.  Inspection 
assumes  an  opportunity  for  sufficient  inspection,  which  must 
often  involve  something  more  than  mere  ocular  inspection. 
[PoUockf  C.  B. — I  am  not  prepared  to  hold  that  a  party 
would  have  a  right  to  destroy  anything  for  the  purpose  of 
inspecting  it.  Suppose  we  made  such  an  order  as  is  now 
sought,  what  answer  would  the  plaintiffs  have  to  an  action 

(a)  3  £.  &  B.  977. 983.  (*)  1  Webst.  P.  C.  457. 
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of  trespass  de  bonis  aspartatis  f]  In  the  present  case,  the 
inspection  cannot  be  effectual  without  an  analysis.  In 
ordinary  cases  the  articles  alleged  to  be  piracies  may  be 
purchased ;  but  here^  from  the  nature  of  the  defendant's 
business,  that  is  impossible.  For  the  purpose  of  this 
application  it  must  be  assumed  that  the  use  of  patented 
type  is  an  infringement  of  the  patent :  CaldweU  v.  Vanr 
vKssengen  (a). 


Pollock,  C.  B. — We  are  all  of  opinion  that  the  rules  in 
these  cases  must  be  discharged.  On  reading  the  Act,  I 
think  that  we  ought  not  to  construe  the  word  ^*  inspect**  in 
so  large  and  liberal  a  manner  as  the  plaintiffs  would  desire. 
There  is  no  authority  for  saying  that  in  a  case  like  this  the 
Court  of  Chancery  would  make  an  order  for  an  analyns 
which  involves  a  destruction  of  so  much  of  the  type  as  is 
analyzed.  I  confine  myself  to  that  :^the  rest  of  the  rule 
has  not  been  argued.  I  will  therefore  merely  say  that  I 
think  we  have  not  power  to  enable  the  plaintifls  to  take  the 
defendants*  type,  and  compel  the  defendants  to  permit  them 
to  do  so. 


Martin,  B. — I  am  glad  that  this  discussion  has  taken 
place.  We  have  to  put  a  construction  on  the  42nd  section  of 
the  15  &  16  Vict.  c.  83.  It  empowers  the  Court,  *^on  the 
application  of  the  plaintiff  or  defendant  respectively,  to 
make  such  order  for  an  injunction,  inspection,  or  accoont, 
and  to  give  such  direction  respecting  such  action,  injunc- 
tion, inspection  and  account,  and  the  proceedings  therein 
respectively,"  as  to  them  may  seem  fit.  I  am  disposed  to 
think  that  Mr.  Webster  has  given  a  true  guide  to  the  con- 
struction of  it,  viz.  that  no  one  of  these  matters  is  to  be 
dealt  wiih  separately,  but  the  whole  is  to  be  read  together. 

(a)  9  Hare,  415. 
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I  entirely  agree  with  the  opinion  of  the  Court  of  Queen's 
Bench  in  Holland  v.  Fox  (a),  that  the  intention  of  the  legis- 
lature was  to  vest  in  the  Courts  of  common  law  the  power 
to  order  an  injunction,  inspection,  and  account  heretofore 
exclusively  possessed  by  Courts  of  equity,  so  that  suitors 
may  be  saved  the  expense  of  being  obliged  to  go  to  a  Court 
of  equity.  In  applications  like  the  present  we  ought  to 
look  at  the  rights  of  the  parties,  of  the  patentee  as  well  as 
of  the  defendants,  and  to  carry  out  the  enactment,  not  by 
putting  extreme  cases,  but  dealing  with  the  whole  matter 
as  a  Court  of  equity  would,  and  as  the  Vice  Chancellor 
did  in  Morgan  v.  Seaward  (b),  I  think  that  we  ought  to 
look  at  the  injunction,  inspection,  and  account  in  the  same 
spirit,  and  grant  or  refuse  them  on  such  terms  as  would  be 
fiiir  between  the  parties.  In  these  cases  it  may  be  that  the 
afiSdavits  are  not  sufficiently  precise  to  justify  us  in  compel- 
ling the  defendants  to  give  up  their  property  for  the  purpose 
of  being  destroyed,  and  it  lies  on  the  plaintifis  to  make  out 
their  right  to  an  interference  in  their  favour.  In  Morgan  v. 
Seaward  {b)  it  was  made  a  condition  of  the  dissolution  of  an 
injunction  that  the  plaintiffs  and  their  witnesses  should  inspect 
the  defendant's  works :  that  appears  to  me  reasonable,  and 
I  should  say  that  it  might  very  well  be  that,  in  carrying  out 
the  jurisdiction  of  a  Court  of  equity,  we  might  do  something 
of  the  same  kind.  But  a  question  is,  whether  the  defend- 
ants have  infringed  the  plaintifis'  patent,  and  it  is  reason- 
able that  the  Court  should  be  satisfied  by  proper  evidence 
that  there  has  been  an  infringement.  In  future,  affidavits 
will  be  made  giving  fuller  information. 
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Bramwell,B. — I  am  also  of  opinion  that  the  rule  must 
be  discharged.    If  the  section  means  that  the  power  is  con- 


(a)  3  £.  &  B.  977.  983. 


(6)  1  Webst.  P.  C.  167. 
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fined  to  cases  where  an  application  is  made  for  an  iDJimc- 
tion^  and  that  the  order  for  inspection  may  be  made  as  a 
condition  of  refusing  the  injunction,  the  present  rales  must 
fail.  If  it  means  that  the  Court  may  grant  either  one  or 
all  conjointly,  the  Court  must  deal  with  it  as  with  an  ordi- 
nary application  for  an  inspection.  It  is  difficult  to  say  that 
a  person  authorized  to  inspect  might  not  consume  a  small  por- 
tion of  the  matter  to  be  inspected.  Probably  inspection  most 
be  construed  with  reference  to  the  matter  to  be  inspected. 
If  the  party  inspecting  cannot  otherwise  understand  its 
nature  and  quality,  he  may  probably  consume  some  small 
portion  of  it ;  but  when  a  sensible  meaning  with  reference 
to  the  subject-matter  can  be  given  to  the  word  inspection 
by  construing  it  inspection  by  the  eye,  I  think  it  must  be 
confined  to  that  Type  can  be  inspected  by  the  eye.  I 
think  in  the  present  case  that  more  is  asked  for  than  the 
Court  has  power  to  grant. 


CuANNELL,  B. — This  is  not  an  application  for  an  order 
for  an  inspection  in  the  ordinary  sense ; — that  my  brother 
Bramwell  offered  to  make  at  Chambers ;  but  it  is  for  leave 
to  take  specimens  of  the  defendants'  type  for  the  purpose  of 
analysis.  I  am  of  opinion  that  we  have  no  power  or  autho- 
rity on  these  affidavits  to  make  such  an  order,  and  I  doubt 
if,  under  any  circumstances,  we  should  have  the  power. 
But,  without  saying  that  the  Court  could  not  do  so,  sup- 
posing that  a  Court  of  equity  has  such  a  power,  and 
that  (according  to  the  view  of  Lord  Campbell  in  Holland 
V.  Fox  (a)  )  this  Court  has  now  the  same  authority ;  though 
I  do  not  say  that  the  application  in  point  of  form  must  be 
for  an  injunction,  yet  I  think  that  the  right  depends  on 
the  plaintiff  satisfying  the  Court  that  they  would  have 

(a)  3  E.  &  B.  977.  983. 
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granted  an  injunction  if  asked  for.  The  way  in  which  this 
question  has  usually  arisen  in  Courts  of  equity  is  this, — 
the  plaintiff  obtains  an  ex  parte  injunction;  the  defendant 
comes  in  to  ask  that  it  may  be  dissolved.  The  question 
then  has  been  whether  or  not  there  has  been  an  infringe. 
ment  The  Court  has  power  over  the  defendant,  and  has 
8u£5cient  evidence  before  it  to  enable  it  to  see  whether  an 
inspection  ought  to  be  granted.  Such  were  the  cases  of 
Morgan  v.  Seaward  {a)  and  Russell  v.  Cowley  (A).  In 
Russell  ▼•  Cowley  the  order,  that  the  plaintiff's  viewers 
should  be  at  liberty  to  take  specimens,  was  made  by  consent 
Therefore  I  am  of  opinion  that  there  should  be  no  such 
inspection  as  asked  for.  No  power  to  make  such  an  order 
is  shewn ;  and  the  affidavits  do  not  make  out  a  case  which 
would  warrant  it 

Rule  discharged  (c). 


1860. 

Patent  Ttpb 
Founding 
Company 

Llotd 
The  Sams 

Walteb. 


(a)  1  Webst.  P.  C.  167. 

(b)  1  Webst.  P.  C.  457. 

(c)  On  an  application  to  the 
Court  of  Chancery,  March  26, 
1860,  in  The  Patent  Type  Found-. 


ing  Company  v.  TFa2fer,y  ice  Chan- 
cellor Wood  made  an  order  that 
the  plaintiffs  should  be  at  liberty 
to  take  specimens  of  the  type  for 
analysis. 
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FouLGER  V.  Taylor. — George  Searbt^  Claimant,  Robert 
W1LCOXON9  Peter  Rolt  and  George  Moore,  LanJr 

Jam.  31.  i^jg^ 

Under  the         J^  HIS  was  an  appeal  by  the  said  Robert  Wilcoxon,  Peter 

19  ft  20  Vict.  tf  J 

c.  108.8. 75,     Rolt  and  George  Moore,  from  the  decision  of  the  judge 

a  landlord  j        1 

cannot  claim     of  the  Westminster  Countj  Court  of  Middlesex,  under  the 

bis  rent,  where    -  „       . 

a  bailiff  takes  following  Circumstances. 

upon^e  °°'  Tl^c  appellants  demised  to  the  defendant, William  Taylor, 

^^Jf^JjJ'*'  as  tenant  from  year  to  year,  certain  rooms  at  56,  Victoria 

«i^®^*-  Street,  Westminster,  at  the  annual  rent  of  lOOi;  and  on 

stranger;  for  '  '  ' 

that  enactment  the  25th  March,  1859,  there  was  25L  due  to  them  from 

only  applies 

where  the  levy   the  defendants  in  respect  of  one  quarter's  rent  of  the  said 

is  made  on  the 

goods  of  the  pretnises. 

An  affidavit        On  the  15th  March,  1859,  the  defendant,  by  a  bill  of  sale, 

bill  of  sale,  1°  which  he  was  described  as  William  Taylor  of  55,  Victoria 

tohave^^r  Street,  Westminster  in  the  county  of  Middlesex,  and  of 

Sf^S^"  Calder  Wharf,  WiiJiam   Street,  Blackfriars,  in  the  city  of 

residing  at  the  London,  coal  merchant,  assiraed  the  whole  of  his  furniture 

places  and  of  '^  *         ^ 

the  occupations  in  the  said  rooms  to  the  claimant,  George  Searby,  to  secure 

therein  men-  t  •      1        1 

tioned,  is  a  a  debt  of  60/.  then  due,  or  alleged  to  be  due  to  him  by  the 
compliance  defendant.  The  said  bill  of  sale  was  registered,  and  on 
17  &  is  Vict.  ^^^  registration  thereof  the  affidavit  of  the  attesting  witness 
c  36,s.  1.         therewith  filed  was  in  the  following  words. 

"  I  William  George  Spencer  of  No.  73,  Westmoreland 
Place,  City  Road,  in  the  county  of  Middlesex,  attomey*s 
clerk,  make  oath  and  say  as  follows : — 

'*  1.  That  the  paper  writing  hereto  annexed  is  a  true 
copy  of  a  bill  of  sale,  bearing  date  the  15th  day  of  March, 
1859,  and  made  between  William  Taylor  of  No.  55, Victoria 
Street,  Westminster,  in  the  county  of  Miifdlesex,  and  of 
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Calder  Wharf,  William  Street,  Blackfriars,  in  the  citj  of 
London,  coal  merchant,  of  the  one  part,  and  Geoi^e 
Searby  of  No.  5,  Crescent  Place,  Blackfriars,  in  the  city  ». 

r  T       J  /«    1  I  -I      /«  Taylor, 

of  JLondon,  coal  owner,  of  the  other  part ;  and  of  every 
attestation  of  the  execution  thereof,  and  of  every  schedule 
thereto ;  and  that  such  bill  of  sale  was  duly  executed  by 
the  said  William  Taylor  on  the  15th  day  of  March,  1859, 
in  my  presence,  and  that  the  signature,  *  William  Taylor,* 
set  and  subscribed  to  the  said  bill  of  sale  is  of  the  proper 
handwriting  of  the  said  William  Taylor. 

*<2.  And  I  further  say,  that  I  am  the  attesting  witness  to 
the  said  bill  of  sale,  and  at  the  date  and  time  of  the  execu- 
tion  of  the  said  bill  of  sale  as  aforesaid,  I  resided  and  still 
reside  at  No.  73,  Westmoreland  Place,  City  Road ;  and  that 
I  then  was,  and  still  am,  an  attorney's  clerk." 

On  the  29th  of  June,  1859,  an  execution  was  levied 
upon  the  defendant's  goods  in  and  upon  the  said  rooms  at 
Na  55,  Victoria  Street,  at  the  suit  of  the  plaintiff  in  this 
action,  under  process  of  the  said  County  Court,  for  a  debt 
of  about  7L 

Upon  the  execution  being  put  in,  the  appellants  gave 
notice  to  the  bailiff  under  the  75th  section  of  the  statute, 
19  &  20  Vict.  c.  108,  that  rent  to  the  amount  of  25Z.  was 
due,  and  the  bailiff  seized  upon  the  said  premises  goods  of 
more  than  the  value  of  the  said  execution  debt  and  expenses 
and  rent,  and  removed  the  said  goods,  and  sold  so  much 
thereof  as  was  sufficient  to  discharge  the  debt  due  to 
the  execution  creditor,  and  the  25iL  due  for  rent,  and  the 
expenses. 

Immediately  upon  the  said  seizure  and  before  the  removal 
of  the  said  goods,  notice  was  served  upon  them  by  the  claim- 
ant Searby  of  his  claim  under  the  bill  of  sale,  and  an  inter- 
pleader summons  was  in  due  course  granted  by  the  judge  of 
the  Westminster  County  Court 
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When  the  summons  came  on  for  hearing,  the  appellants 
proved  that  rent  to  the  amount  of  25L  was  doe  to  them 
from  the  defendant,  for  rent  of  the  said  premises  for  the 
quarter  ending  at  Lady  Day  1859 ;  but  several  questions 
were  raised  as  to  the  validity  of  the  bill  of  sale,  and  amongst 
others  wiiether  the  said  affidavit  filed  with  the  said  bill  of 
sale  was  sufficient  under  the  statute,  17  &  18  VicL  c.  36, 
on  the  ground  that  it  did  not  contain  a  description  of  the 
residence  and  occupation  of  the  grantor,  as  required  by  the 
statute ;  but  the  Judge  decided  that  the  affidavit  was  8uffi« 
cient,  and  that  the  goods  seized  were  the  property  of  the  sud 
claimant  as  against  the  said  execution  creditor. 

It  was  then  submitted,  on  behalf  of  the  appellants,  that 
they  were  entitled  to  be  paid  their  rent  notwithstanding 
the  said  decision.  The  learned  Judge  decided  this  point 
also  against  the  appellants. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  decision  of  the  learned  Judge  was  correct  upon  either 
and  which  of  these  points. 


Lush  (with  whom  was  Garth)  argued  for  the  appellants  (a) 
(Jan.  23). — The  principal  question  depends  on  the  19  &  20 
Vict.  c.  108,  s.  75  (6),  which,  after  enacting  that  the  8  Anne, 
c.  14,  s.  1,  shall  not  apply  to  goods  taken  in  execution  under 


(a)  Needham,  for  the  claimant, 
objected  that  Lush  was  not  entitled 
to  appear,  inasmuch  as  the  land- 
lords, who  were  appellants,  were 
no  party  to  the  interpleader  issue. 
The  Court  however  said  that, 
having  been  heard  in  the  County 
Court,  they  ought  in  common  jus- 
tice to  be  allowed  to  appeal 
against  its  decision. 

(b)  Sect.  75.  "Section  one  of  the 
Act  of  the  eighth  year  of  tl^e  reign 
of  Queen  Anne,  chapter  fourteen, 


shall  not  apply  to  goods  taken  in 
execution  under  the  warrant  of 
a  County  Court,  but  the  landlord 
of  any  tenement  in  which  any 
such  goods  shall  be  so  taken  may 
claim  the  rent  there  of  at  any  time 
within  five  clear  days  from  the 
date  of  such  taking,  or  before  the 
removal  of  the  goods,  by  deliYer-> 
ing  to  the  bailiff  or  officer  making 
such  levy  any  writing,  signed  by 
himself  or  his  agent,  which  shall 
state  the  amount  of  rent  claimed 
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the  warrant  of  a  County  Court,  gives  the  landlord  another 
remedy  for  his  rent  in  arrear.  The  other  side  rely  on  the 
words  of  that  section,  "  If  any  replevin  be  made  of  the  goods 
80  taken,  the  bailiflp  shall,  notwithstanding,  sell  such  portion 
thereof  as  will  satisfy  the  costs  of  and  incident  to  the  sale 
under  the  execution,  and  the  amount  for  which  the  warrant 
issued ;  and  in  either  event  the  overplus  of  the  sale,  if  any, 
and  the  residue  of  the  goods  shall  be  returned  to  the  de- 
fendant.'' It  is  said  that  provision  can  only  apply  to  cases 
where  the  goods  of  the  tenant  are  taken  in  execution ;  but 
a  landlord  has  a  right  to  distrain  the  goods  of  any  person 
on  the  demised  premises.  The  75th  section  says,  that  when 
the  landlord  has  made  his  claim  the  bailiff  making  the  levy 
**  shall  in  addition  thereto  distrain  for  the  rent  so  claimed  and 
the  costs  of  such  distress.''  In  Forster  v.  Coohson  (a),  which 
was  an  action  against  a  sheriff,  under  the  statute  8  Anne,  c.  14, 


1860. 


FODLQEB 
V. 

Taylor. 


to  be  in  arrear,  and  the  time  for 
and  in  respect  of  which  such  rent 
is  dae ;  and  if  such  claim  be  made, 
the  bailiff  or  officer  making  the 
leyj  shall  in  addition  thereto  dis- 
trun  for  the  rent  so  claimed  and 
the  costs  of  such  distress,  and 
shall  not  within  five  dajs  next 
afler  such  distress  sell  any  part  of 
the  goods  taken,  unless  they  be  of 
a  perishable  nature,  or  upon  the 
request  in  writing  of  the  party 
whose  goods  shall  have  been 
taken;  and  the  bailiff  shall  after- 
wards sell  such  of  the  goods 
under  the  execution  and  distress 
as  shall  satisfy,  first,  the  costs  of 
and  incident  to  the  sale,  next  the 
claim  of  such  landlord,  not  ex- 
ceeding the  rent  of  four  weeks 
where  the  tenement  is  let  by  the 
week,  the  rent  of  two  terms  of 
payment  where  the  tenement  is 
let  for  any  other  term  less  than  a 


year,  and  the  rent  of  one  year  in 
any  other  case,  and,  lastly,  the 
amount  for  which  the  warrant 
issue;  and  if  any  replevin  be 
made  of  the  goods  so  taken,  the 
bailiff  shall,  notwithstanding,  sell 
such  portion  thereof  as  will  satisfy 
the  costs  of  and  incident  to  the 
sale  under  the  execution,  and  the 
amount  for  which  the  warrant 
issued ;  and  in  either  event  the 
overplus  of  the  sale,  if  any,  and 
the  residue  of  the  goods  shall  be 
returned  to  the  defendant;  and 
the  poundage  of  the  high  bailiff 
and  broker  for  keeping  posses- 
sion, apprabement,  and  sale  under 
such  distress,  shall  be  the  same  as 
would  have  been  payable  if  the 
distress  had  been  an  execution  of 
the  County  Court ;  and  no  other 
fees  shall  be  demanded  or  taken 
in  respect  thereof." 
(a)  1  Q.  B.  419. 
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s.  1,  for  taking  "hj  yiitue  of  a  fi.  fa.  against  S.  goods  which 
were  on  the  premises  demised  bj  the  plaintiff  to  J.,  and  tx 
which  premises  a  quarter's  rent  was  due^  and  removing  the 
goods  after  notice^  without  paying  the  rent,  the  defendant 
pleaded  that  he  did  not  take  the  goods  modo  et  fornuL  The 
goods  were  not  the  property  of  S.,  and  the  sheriff  aoconnted 
for  them  to  the  real  owner.   It  was  however  held  that,  OQ 
that  issue^  the  plaintiff  was  entitled  to  the  verdict.  RUiemm, 
J.9  there  said,  *<  The  landlord  might  have  distrained  the 
goods  to  whomsoever  they  belonged ;  and  the  sheriff  by 
seizing,  has  done  him  all  the  harm  against  which  the  statute 
meant  to  protect  landlords."    But  in  Beard  ▼.  JKniffhi{a), 
it  was  held  that  if  a  bailiff  seizes,  under  a  warrant  of  a 
County  Court,  goods  belonging  to  stranger,  he  cannot, 
under  the  19  &  20  Vict  c.  108,  s.  75,  distrain  such  goods 
for  the  rent  of  the  landlord :  and  if  he  does  so  the  owner 
is  entitled  to  have  back  his  goods.    Cramptony  J.,  is  re- 
ported (&)  to  have  said,  **  Under  the  statute  of  Anne,  it  is 
clear  that  the  sheriff  could  not  touch  the  goods  of  a  third 
person ;  if  he  had  done  so  he  would  be  liable  to  an  action.** 
That  decision  is  not  well  founded.     It  turned  in  a  great 
measure  on  the  words  in  the  75th  section ;  *'  the  overplus 
of  the  sale,  if  any,  and  the  residue  of  the  goods  shall  be 
returned  to  the  defendant;**  and  those  words  were  used  as 
an  argument  that  the  section  was  never  intended  to  apply 
where  the  bailiff  seized  the  goods  of  a  third  person.     But  if 
that  is  so,  a  landlord  would  be  deprived  of  his  right  of  dis- 
tress because  the  process  issued  from  the  County  Court  and 
was  executed  against  the  goods  of  a  wrong  person.     By  the 
8  Anne,  c.  14,  s.  1,  '^for  the  more  easy  and  effectual  re- 
covery of  rents,"  &c,  **no  goods  or  chattels  whatsoever 
shall  be  liable  to  be  taken  by  virtue  of  any  execution  on 
any  pretence  whatsoever,  unless  the  party  at  whose  suit  the 
(a)  8  E.  &  B.  865.  (b)  27  L.  J.  Q.  B.  360. 
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said  execution  is  sued  oot,  shall  before  the  removal  of  such 
goods  from  off  the  said  premises,  &c.,  pajr  the  landlord  his 
rent.     The  19  &  20  VicL  c.  108,  s.  76,  mstead  of  depriving  •• 

landlords  of  their  rights,  was  intended  to  give  them  a  more 
effectual  remedy  than  the  statute  of  Anne,  since  it  requires 
the  buliff  making  the  levj  to  distrain  in  addition  thereto. 

The  other  point  is,  whether  the  affidavit  filed  with  the 
bill  of  sale  contains  a  sufficient  description  of  the  residence 
and  occupation  of  the  grantor,  within  the  meaning  of  the 
17  &  18  VicL  c  36.  It  is  submitted  that  it  does  not. 
There  is  no  positive  statement  that  the  grantor  resides  at 
the  place  or  carries  on  the  business  mentioned.  The  affi- 
davit only  says  that  the  paper  writing  is  a  true  copy  of  the 
bill  of  sale  made  by  him :  Hation  v.  English  (a)  and  Pickard 
y.BreU  (&)  are  authorities  that  this  description  is  insufficient. 

Needham,  for  the  claimant  (Jan.  25). — With  respect  to 
the  first  point,  it  is  important  to  consider  the  rights  of  a 
landlord  under  the  8  Anne,  c  14,  s.  1.  That  enactment 
pves  the  sheriff  no  power  to  seize  the  goods  of  a  stranger. 
Its  object  was  the  more  effectual  recovery  of  rents,  and  it 
provides  that  after  the  rent  is  paid  the  sheriff  shall  levy 
as  well  the  money  paid  for  rent  as  the  execution 
money.  It  is  clear  that  a  judgment  can  only  be  executed 
upon  the  goods  of  the  execution  debtor.  [^Pollock,  C.  6. 
— It  seems  to  me  that  when  a  bailiff  goes  to  levy  an 
execution  under  a  warrant  of  a  County  Court,  and  is  told 
that  the  landlord  has  a  claim  for  rent,  the  bailiff  has  no 
right  to  seize  the  goods  of  a  stranger  in  order  to  pay  the 
rent.]  Lee  v.  Lopes  (c)  expressly  decided  that  a  landlord 
cannot  claim  his  rent  out  of  the  proceeds  of  an  execution 
by  a  sheriff  on  the  goods  of  a  stranger.     There  is  no 


(a)  7  £.  &  B.  94.  (b)  Ante,  p.  9. 

(c)  15  East,  230. 

VOL.  v.— H.  S.  P  EXCH. 
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1860.       instance  of  an  action  against  a  sheriff  by  a  stranger  for  not 
^i^'^^      paying  over  to  him  the  residue  of  the  proceeds  after  satisr- 
«'•  faction  of  the  landlord's  rent     IMartin^  B.— There  could 

be  no  such  action ;  for  the  sheriff  would  be  a  wrongdoer, 
and  the  action  would  be  for  the  entire  proceeds.]  The 
8  Anne,  c.  14,  s.  1,  does  not  apply  to  all  executions :  an 
execution  by  a  landlord  is  not  within  its  provbions,  for  the 
statute  contemplates  an  adverse  execution,  against  which  it 
is  proposed  to  protect  the  landlord :  Taylor  v.  Lanyon  (a). 
Forster  v.  Cooksan  (b)  is  no  authority  that  a  sheriff  may  pay 
the  landlord's  rent  out  of  the  goods  of  a  stranger.  That 
case  only  decided  that  the  sheriff,  having  seized  the  goods 
of  the  tenant  under  colour  of  the  writ,  could  not  deny  that 
he  had  taken  goods  upon  the  premises  as  alleged  in  the 
declaration.  \^3£artin,  R — In  that  case  the  sheriff  seiied 
upon  the  demised  premises  certain  goods  as  belonging  to 
Sarah  Wright  the  execution  debtor ;  but  it  turned  out  that 
the  goods  belonged  to  the  administrator  of  James  Wrigbti 
the  deceased  tenant.  It  was  nevertheless  held  that  the 
plaintiff  was  entitled  to  recover,  inasmuch  as  the  sheriff  bj 
removing  the  goods  from  the  premises,  without  paying  the 
landlord's  rent,  had  done  an  act  in  contravention  of  the 
statute  of  Anne.]  Then,  assuming  that  the  8  Anne,  a  14, 
s.  1,  applies  only  where  goods  are  lawfully  taken  in  execo* 
tion,  does  the  19  &  20  Vict.  c.  108,  give  an  extended 
remedy  ?  If  so,  it  is  singular  that  the  legislature  should 
have  limited  the  benefit  to  those  landlords  only  where  the 
execution  is  from  the  County  Court.  [CA^xnnei^  B. — The 
75th  section  of  the  19  &  20  Vict  c.  108,  say&f,  that  when 
the  landlord  has  made  his  claim,  the  bailiff  shall,  in  addition 
to  the  levy,  distrain  for  the  rent  so  claimed.  Do  those 
words  make  the  bailiff  the  agent  of  the  landlord  to  diatraiQ 
for  the  rent  ?]  It  was  never  intended  to  give  landlords  any 
new  right,  for  the  statute  goes  on  to  say  that  the  overplus  of 

(<f)  6  Bing.  536.  (h)  1  Q.  fi.  419. 
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the  sale  and  the  residue  of  the  goods  shall  be  returned  to 
the  defendant  The  case  of  Beard  v.  Knight  is  an  authority 
in  point. — Secondly,  the  affidavit  filed  with  the  bill  of  sale 
is  a  sufficient  compliance  with  the  requisites  of  the  17  &  18 
Vict  c.  30,  s.  1.  If  false,  perjury  might  be  assigned  upon 
it  (The  Court  then  said  that  they  were  of  opinion  that 
the  affidavit  was  sufficient) 

Garth  replied. 

Cur.  tzdv,  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Martik,  6. — This  is  an  appeal  against  the  decision  of  a 
County  Court  judge  on  an  interpleader  summons.  The 
appellants  had  demised  to  the  defendant  certain  rooms  in 
Victoria  Street,  Westminster,  at  a  rent  of  lOOil  a  year.  An 
execution  was  levied  upon  the  defendant's  goods  on  the 
demised  premises  under  process  of  the  County  Court, 
whereupon  one  George  Searby  made  a  claim  to  the  goods 
under  a  bill  of  sale  firom  the  defendant  The  appellants 
made  a  claim  for  rent  under  the  19  &  20  Vict  c.  108,  s.  75. 
The  objection  to  the  bill  of  sale  was  an  alleged  defect  in  the 
affidavit  filed  on  its  registration,  as  required  by  the  17  &  18 
Vict  c.  36,  viz.,  that  it  did  not  contain  a  description  of  the 
residence  and  occupation  of  the  grantor.  The  learned 
jodge  of  the  County  Court  was  of  opinion  that  the  de- 
scription was  sufficient,  and,  as  was  stated  in  the  course  of 
aigoment,  we  concur  with  him. 

The  remaining  question  is  whether,  when  the  goods 
seised  are  not  the  property  of  the  tenant,  but  of  a  stranger, 
so  that  in  truth  the  bailiff  is  a  trespasser,  the  landlord  is 
necessarily  entitled  to  his  rent  under  the  provisions  of  the 
statute  19  &  20  Vict  c.  108.    The  Court  of  Queen's  Bench 
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in  the  case  of  Beard  y.  Knight  (a)  decided  that  he  was  not; 
and  the  learned  judge  in  the  County  Court  gave  judgment 
accordingly.  This  appeal  has  been  brought  to  question  the 
judgment  of  the  Court  of  Queen's  Bench.  It  may  be,  and 
possibly  is  so,  that  a  judgment  of  one  of  the  superior  Courts 
at  Westminster,  against  which  there  is  no  appeal,  is  not 
binding  upon  the  other  Courts  to  the  same  extent  as  when  an 
appeal  exists ;  but  before  we  decide  contrary  to  the  judg- 
ment in  banco  of  another  Court  we  ought  to  be  cleariy 
convinced  that  they  were  in  error.  There  is  no  doubt  that 
the  goods  of  a  stranger  upon  the  land  demised  may  be  dis- 
trained for  rent  service,  but  the  distress  must  be  made 
while  the  goods  remain  upon  the  land.  The  stranger  has 
a  perfect  right  to  remove  them  at  any  time  or  under  any 
circumstances,  in  order  to  avoid  the  distress:  Thornton  v. 
Adams  (b).  This  right  is  founded  upon  the  clearest  princi- 
ples of  justice.  The  stranger  does  not  owe  the  rent  and 
is  under  no  obligation,  legal  or  moral,  to  allow  his  goods  to 
be  seized  to  pay  the  debt  of  a  third  person.  He  may  most 
legitimately  make  use  of  any  means  he  can  to  prevent  it 
Again,  goods  in  custody  of  the  law  (which  goods  taken  in 
execution  are)  cannot  be  distrained :  Co.  Lit.  47  a;  Peaeodt  v. 
Purvis  (c).  When,  therefore  the  goods  were  once  seized  by 
the  bailiff  under  the  County  Court  warrant,  they  could  no 
longer  be  distrained,  and  the  question  is  whether  the  land- 
lord, upon  the  true  construction  of  the  75th  section  of  the 
19  &  20  Vict.  c.  108,  is  entitled  to  his  rent  The  statute 
8  Anne,  c.  14^  is,  by  direct  enactment,  declared  not  to  apply 
to  goods  taken  in  execution  under-  a  warrant  of  a  County 
Court  llie  whole  frame  of  the  section  seems  directed  to  the 
case  where  the  goods  levied  are  the  property  of  the  tenant 
The  overplus  of  the  sale  and  the  residue  of  the  goods  are 
to  be  returned  to  the  defendant.    And,  upon  full  considers- 

(a)  8  E.  &  B.  8C5.  (J)  5  M.  &  Sel.  S8. 

(c)  2  Brod.  &  B.  362. 
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tion  of  the  point,  we  are  of  opinion  that  the  judgment  of       i860. 

the  Queen*8  Bench  was  right ;  and,  in  concurrence  with  that      ^-^^-^^-^ 

Courty  we  do  not  feel  disposed  to  extend  further  than  we      ^  v. 

axe  compelled  to  do  the  extreme  hardship  and  anomaly 

that   one   man's  property  may  be   taken   to  pay  another 

man's  debt     There  must  therefore  be  judgment  for  the 

respondents. 

Judgment  for  the  respondents. 


Taylor. 


Julia  Trew  and  Gabdner  Hiorns,  Executrix  and  Exe- 
cutor of  Frederick  Hiorns,  deceased,  v.  The  Railway 
Passbnobrs  Assurance  Company.  Jam,  20. 


D 


'ECLARATION  on  a  policy  of  assurance  for  250L  H.  effected 
eflfected  by  one  Frederick   Hiorns  with  the  defendants,  fendanua 
whereby  the  defendants  agreed  that  if  the  said  F.  Hiorns  Mcewherofaj'^' 
should  sustain  any  injury  caused  by  accident  or  violence,  |h^if^^ 
within  the  meaning  of  the  said  policy  and  the  conditions  Jny^inj™***" 
thereto,  and  should  die  from  the  effects  of  such  injury  caused  by 

•'     •'    accident  or 

within  three  calendar  months  from  the  happening  thereof,  ▼iolence,  within 

the  meaning 

then  the  funds  and  property  of  the  defendants  should  be  of  that  policy 
subject  and  liable  to  pay  the  sum  thereby  assured  to  the  tions  thereto. 
legal  representatives  of  the  said  F.  Hiorns,  upon  satisfactory  fvom  the  effects 
proof  of  such  death. — The  declaration  set  out  the  policy,  °  j '^j^  tSw^ 
and  averred  that,  whilst  it  was  in  force,  the  said  F.  Hiorns  ^n^from 
sustained  an  injury  caused  by  accident,  and  died  from  the  the  happening 

tnereoif  men 
the  funds  and 
property  of  the  defendants  should  be  subject  and  liable  to  pay  the  sum  thereby  assured.  The 
policy  contained  a  proviso  that  no  claim  should  be  made  m  respect  of  any  injury,  unless  the 
same  should  be  caused  by  some  outward  and  visible  means,  of  which  satisfactory  proof  could  be 
fimmbed  to  the  directors*  On  a  Saturday  afternoon  H.  went  to  Brighton  by  railway,  havinc^  a 
ticket  which  entitled  him  to  return  by  it  on  the  following  Monday.  About  7  o'clock  on  Monday 
•veDiDg  he  left  bis  lodgings,  having  expressed  an  intention  to  bathe  before  he  returned  to 
London.  His  clothes  were  found  on  the  steps  of  a  bathing  machine,  and  about  six  weeks 
afterwards  a  body  was  washed  ashore  on  tne  Essex  coast,  which  his  brother  and  some 
•cqnaintanoes  deposed  at  an  inquest  was  his  body,  but  the  jury  found  that  it  was  the  body  of  a 
person  unknown. — Held,  that,  assuming  H.  was  drowned  whilst  bathing  and  that  the  body  found 
was  his  body,  still  there  was  no  evidence  that  he  died  from  an  injury  caused  by  accident  within 
the  meanhig  of  the  policy. 
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I860.  effects  of  such  injur j  within  the  period  firom  the  happening 

^"^7^^  thereof  prescribed  by  the  said  policy. — After  the  usual 

9.  averments  of  the  performance  of  conditions  precedent,  the 

PA88EHOIR8  dccIaration  alleged  as  a  breach  that  the  defendants  had  not 

Amukamok 

CoxpAKT.     paid  to  the  plaintiffs  the  said  sum  of  250L 

Pleas.— First :  That  the  said  F.  Hioms  did  not  sustain  an 
injury  caused  by  accident,  nor  die  from  the  effects  of  such 
injury  within  such  period  as  alleged,  modo  et  formL 

Secondly :  That  satisfactory  proof  of  the  death  of  the 
said  F.  Hioms  was  not  furnished  to  the  defendants. — 
Issues  thereon. 

At  the  trial,  before  Pollock,  C.  6.,  at  the  London  sittings 
after  last  Trinity  Term,  it  appeared  that  the  assured, 
Frederick  Hioms,  who  was  about  twenty-six  years  of  age 
and  unmarried,  had  been  in  business  as  an  ironmonger, 
and  was  an  uncertificated  bankrupt.  Previous  to  the  19th 
August,  1856,  he  effected  two  policies  of  assurance  on  his 
life.  On  that  day  he  made  a  will,  by  which  he  appointed 
his  sister  and  brother,  the  present  plaintiffs,  his  executrix 
and  executor.  He  shortly  afterwards  effected  two  policies  of 
assurance  against  accident,  and  on  the  6th  September,  1856, 
he  effected  with  the  defendants  the  policy  upon  which  this 
action  is  brought  This  policy  (so  far  as  material)  is  as 
follows : — 

^*  Railway  Passengers  Assurance  Cohpant. 


Empowered  bj  Special  Act  of  Parliament  12  &  13  Yict.  cap.  40. 
With  extension  by  15  &  16  Vict.  cap.  100. 


General  Accident  Assurance. 

No.  1569.  Oum  Life. 

Sum  assured.  Annual  Freminm. 

£250  :  0  :  0  By  annual  payment  •  •  £1:0:0 

"  Whereas    Frederick    Hioms,   clerk   and  collector,  of 
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Na  4,  Canon  Street,  May  Fair,  and  6,  Jermyn  Street,       i860. 
London,  the  person  adsured  by  this  policy,  is  desirous  of 


Tbvw 


efecting  an  insnrance  against  accidents  of  every  description  « 


BAILWAT 


with  the  Railway  Passengers  Assurance  Company  in  the    Pab8siiokb8 
of  250£,  and  hath  caused  to  be  delivered  into  the      Compaxt. 


ofiee  of  the  said  Company  a  declaration  in  writing,  signed 
by  him  or  on  his  behalf,  and  bearing  date  the  3rd  day  of 
September,  1856*  And  the  said  assured  hath  agreed  that 
sodi  declaration  shall  be  the  basis  of  the  contract  between 
him  and  the  said  Company.  And  whereas  the  said  assured 
hath  paid  to  the  said  Company  the  sum  of  one  pound  as 
the  premium  for  such  assurance  for  one  year,  to  be  com- 
puted finom  the  day  of  the  date  of  this  policy,  the  receipt 
whereof  18  hereby  acknowledged.  Now  therefore  this  policy 
witneneth  that  the  said  Railway  Passengers  Assurance 
Company  doth  hereby  agree,  that  if  at  any  time  before  the 
eKpiimtion  of  one  year  to  be  computed  from  the  day  of  the 
date  of  this  policy ;  or  if  at  any  time  during  his  life,  whilst 
he  or  his  assigns  shall  at  the  expiration  of  each  year  from 
the  day  of  the  date  of  this  policy  pay  the  premium  above 
speciOed,  the  said  assured  shall  sustain  any  injury  caused 
by  aoddent  or  violence  within  the  meaning  of  thb  policy 
and  the  conditions  hereto ;  and  if  the  said  assured  shall  die 
fiom  the  effects  of  such  injury  within  three  calendar  months 
from  the  happening  thereof;  then  the  funds  and  property 
of  the  Company  shall  be  subject  and  liable  to  pay  the  full 
som  hereby  assured  to  the  legal  representatives  or  assigns 
of  the  assured,  upon  satisfactory  proof  of  such  death  being 
ibmiahed  to  the  directors.  And  if  the  said  assured  shall 
natain  any  personal  injury  caused  as  aforesaid  which  shall 
net  be  fiital,  then,  on  satisfactory  proof  of  such  injury  being 
pfen  to  the  directors,  compensation  shall  be  paid  to  him 
at  the  rate  of  one  pound  ten  shillings  per  week  for  a  period 
not  exceeding  fifty-two  weeks  for  any  single  accident,  so 
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long  as  he  shall  be  incapacitated  thereby  from  {bllowing 
his  usual  employment  in  consequence  of  such  injury. 

**  Provided  always  that  this  policy  is  granted  upon  the 
express  condition  that  the  aforesaid  declaration  is  true,  and 
that  if  either  this  policy  or  any  renewal  thereof  has  been 
obtained  through  any  misrepresentation  or  concealment  bj 
or  on  behalf  of  the  said  assured,  the  same  shall  become 
absolutely  void,  and  all  premiums  pdd  in  respect  thereof 
be  forfeited  to  the  Company. 

'*  Provided  also,  that  no  claim  shall  be  made  under  this 
policy  by  the  said  assured  in  respect  of  any  injuiy  unless 
the  same  shall  be  caused  by  some  outward  and  visible 
means  of  which  satisfactory  proof  can  be  furnished  to  the 
directors ;  and  that  this  assurance  shall  not  extend  to  any 
injury  caused  by  natural  disease,  or  by  any  suigical  opera- 
tion rendered  necessary  by  disease,  or  to  any  injury  caused 
by  duelling  or  other  breach  of  the  law ;  and  that  the  Com- 
pany shall  not  be  liable  for  any  death  caused  by  suicide, 
whether  felonious  or  otherwise ;  or  for  any  death  or  injuiy 
caused  by  war  or  invasion,  or  by  the  wilful  act  of  the 
assured  in  exposing  himself  to  any  unnecessary  danger  (v 
peril,  or  whilst  the  assured  shall  be  in  a  state  of  intoxi- 
cation." 

At  the  time  Hioms  effected  this  policy  he  was  clerk  to 
one  Pierce,  an  ironmonger  in  Jermyn  Street,  London.  In 
July,  1856,  Hioms  had  been  under  medical  treatment  in 
consequence  of  having  strained  himself,  and  for  five  or  six 
weeks  was  unable  to  attend  to  his  duties  as  such  clerk. 
Shortly  after  his  return  to  business  he  obtained  leave  of 
his  employer  to  be  absent  from  Saturday  afternoon,  the 
13th  of  September,  to  the  following  Monday  evening  in 
order,  as  he  stated,  that  he  might  go  down  to  Brighton  and 
have  some  sea  bathing  and  a  change  of  air,  for  the  benefit  of 
his  health.   He  accordingly  left  London  by  railway  between 
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fire  and  six  o'clock  in  ibe  evening  of  the  13th  of  Sep- 
tember, and  arrived  at  Brighton  between  eight  and  nine 
o'clocky  having  taken  a  ticket  which  would  entitle  him  to 
retom  on  the  Monday  following.  He  took  with  him  a 
snail  carpet  bag  containing  some  clothes  and  a  truss.  He 
spent  the  following  Sunday  and  Monday  in  the  society  of 
some  friends,  with  one  of  whom  he  parted  about  a  quarter 
to  seven  o'clock  in  the  evening,  stating  that  he  intended  to 
go  to  hia  lodgings  and  should  then  endeavour  to  have  a 
bath  before  he  returned  to  London.  He  accordingly  went 
to  his  lodgings,  which  he  left  about  seven  o'clock,  appa« 
rently  going  in  the  direction  of  the  sea ;  and  he  was  not 
seen  alive  since.  About  eight  o'clock,  a  person,  who  hap- 
pened to  be  passing  along  the  beach,  saw  a  suit  of  clothes 
lying  upon  the  top  of  the  steps  of  a  bathing  machine ;  he 
could  discover  no  one  in  the  water,  and  after  waiting  some 
time  he  went  for  a  policeman,  who  came  and  took  posses- 
sion of  the  clothes.  These  clothes  were  afterwards  identi- 
Bed  as  those  of  Hioms,  and  the  same  he  was  dressed  in 
when  last  seen  alive.  He  had  a  watch,  but  it  was  not 
finind,  nor  any  money.  Advertisements  were  issued,  and 
every  inquiry  made  as  to  the  finding  of  any  body  upon  the 
coast,  but  without  efiect  until  on  30th  October  following, 
when  a  naked  bodv  was  washed  ashore  at  Walton-on-the- 
Naze,  which  is  situated  on  the  Essex  coast  and  is  between 
100  and  200  miles  distant  ft'om  Brighton.  An  inquest  was 
held  on  this  body,  which,  according  to  the  opinion  of  a 
medical  man,  had  been  in  the  water  from  six  to  seven 
weeks ;  and  one  of  the  plaintifis  and  two  friends  of  Hioms 
deposed  that  it  was  his  body :  the  jury,  however,  found 
that  it  was  the  body  of  a  person  unknown. 

Upon  these  facts  the  learned  Judge  was  of  opinion  that 
there  was  no  evidence  that  Hioms  was  dead,  and  assuming 
that  he  was,  there  was  no  evidence  that  his  death  was 
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I860.       caused  by  accident  within  the  meaning  of  the  policy,  and 
^^''^      his  Lordship  nonsuited  the  plaintifis. 

<*•  Hawkins^  in  last  Michaelmas  Term,  obtained  a  rule  nim 

Railway 

Passenqirs   for  a  new  trial,  on  the  grounds  that  the  accidental  death  of 
CoMPAirr.     the  assured  by  drowning  whilst  bathing  was  a  death  covered 
by  the  policy ;    and  also  that  there  was  evidence  of  the 
death  of  the  assured. 

Lu$hf  Sallaniine,  Seijt,  and  Fhipsan,  now  shewed  cause. 
— (They  argued  first  that  there  was  no  evidence  that  the 
assured  was  dead.) — Secondly,  assuming  that  the  assured 
was  drowned  whilst  bathing  and  that  the  body  found  at 
Walton-on-thc-Naze  was  his  body,  still  there  was  no  evi- 
dence that  he  died  from  the  effects  of  injury  caused  by 
accident  within  the  meaning  of  this  policy.  It  was  incum- 
bent on  the  plaintifis  to  adduce  affirmative  proof  of  that 
fact.  But  it  is  consistent  with  the  evidence  that  when  the 
assured  went  into  the  water  he  was  seized  with  cramp  or 
attacked  by  apoplexy,  or  died  from  disease  of  the  heart. 
There  is  no  distinction  in  this  respect  between  the  death  of 
a  person  whilst  in  the  sea  or  on  shore:  in  either  case  there 
must  be  satisfactory  proof  of  the  cause  of  death.  The  rule 
is  correctly  stated  by  Crowdevy  J.,  in  Jlie  Midland  Railway 
Company^  app.,  Bromley^  resp.  (a),  viz.,  that  **  Where  the 
evidence  is  quite  as  consistent  with  one  view  as  with  the 
other,  the  party  upon  whom  the  onus  lies  fails  to  make 
out  his  case." — They  also  referred  to  Doe  d.  fVelMh  v. 
Langjield{b). 

Hawkins  and  Francis^  in  support  of  the  rule. — ^Tbere 

was  evidence,  which  ought  to  have  been  submitted  to  the 

jury,  that  the   assured   was  accidentally  drowned   whilst 

bathing.    [Martiuy  B. — Assuming  that  he  was  drowned  and 

(a)  17  C.  B.  372,  382.  (6)  16  M.  &  W.  497. 
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that  the  body  found  at  Walton -on- tbe-Naze  was  his  body, 
what  evidence  is  there  of  death  arising  from  injury  caused 
by  accident  ?]  The  being  drowned  whilst  bathing  was  an 
accident  within  the  meaning  of  this  policy :  it  is  as  much 
an  accident  as  if  he  had  fallen  out  of  a  boat.  [Martin,  B. — 
If  a  person  mistook  the  depth  of  the  water,  and  in  plunging 
into  it  struck  his  head  against  a  rock  and  was  killed,  that 
would  be  a  death  from  injury  caused  by  accident,  but  death 
from  apoplexy  would  not]  Accident  means  '*  something 
which  happens  without  intention  or  design."  If  the  death 
of  the  assured  was  not  caused  by  any  voluntary  exposure 
to  obvious  risk,  it  was  an  accident :  SkilUng  v.  The  Acci- 
dttUal  Death  Insurance  Company  (a). 
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Mabtin,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
diacharged:  and  I  am  of  that  opinion  on  the  assumption  that 
there  was  evidence  for  the  jury  that  the  person  assured  died 
whilst  bathing;  and  further  that  there  was  proof  that  the 
body  found  at  Walton-on-the-Naze  was  the  body  of  that 
person.  Assuming  both  these  facts,  in  my  opinion  there 
was  no  evidence  for  the  jury  that  he  died  in  such  a  manner 
as  to  make  this  policy  attach.  The  policy  is  granted  by  the 
Railway  Passengers  Assurance  Company,  and  it  begins  by 
reciting  that  the  person  assured  by  that  policy  was  desirous 
of  effecting  an  insurance  against  accidents.  If  it  had  stood 
there,  no  doubt  it  would  mean  an  insurance* against  such 
accidents  as  usually  occur  on  railways,  but  the  recital  goes 
fiuther  and  mentions  accidents  of  every  description.  Then 
the  policy  witnesses  that  if  the  assured  shall  sustain  any 
injury  caused  by  accident  or  violence  within  the  meaning 
of  the  policy  and  the  conditions  thereto ;  and  if  the  assured 
should  die  from  the  effects  of  such  injury  within  three 
calendar  months  from  the  happening  thereof,  then  the  funds 

(a)  1  F.&F.116. 
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1860.       And  property  of  the  Company  shall  be  subject  and  liable  to 

^'^~^      pay  the  full  sum  thereby  assured*     Afterwards  there  is  a 

«.  proviso  that  no  claim  shall  be  made  in  respect  of  any  injury, 

PA88VNOIR8    uulcss  thc  samc  shall  be  caused  by  some  outward  and  visible 

Company,     means  of  which  satisfactory  proof  can  be  furnished  to  the 

directors,  and  that  the  assurance  shall  not  extend  to  any 

injury  caused  by  natural  disease.     It  seems  to  me  that  the 

whole  evidence  in  this  case  is  quite  consistent  with  the  &ct 

that  this  person  died  from  natural  disease ;  and  that,  upon 

his  getting  into  the  water,  the  effect  was  such  as  to  cause 

his  death  by  apoplexy  or  cramp.     The  cases  referred  to  by 

the  defendants'  counsel  shew  that  where  the  death  takes 

place  in  such  manner  that  it  may  have  happened  from 

natural  causes  the  assurers  are  not  liable.     I  think  that 

there  was  no  evidence  of  death  from  injury  or  violence 

within  the  meaning  of  this  policy,  and  consequently  the 

nonsuit  was  right     I  have  already  said  that  in  my  opinion 

there  was  evidence  for  the  jury  on  both  the  other  points. 

Watson,  B. — I  am  of  the  same  opinion.     Looking  at  all 
the  circumstances  of  the  case,  it  seems  to  me  that  there  was 
some  evidence  for  the  jury  that  this  person  was  drowned 
whilst  bathing ;  but  I  cannot  say  that  there  was  much  evi- 
dence as  to  the  identity  of  the  body.     However,  the  real 
question  is  whether  there  was  any  evidence  that  the  assured 
died  from  the  effects  of  an  injury  caused  by  accident,  within 
the  terms  of  this  policy.     In  my  opinion  there  was  not 
This  case  ranges  within  that  class  where,  if  the  state  of  facts 
is  consistent  with  one  view  or  the  other,  there  is  no  evidence 
for  the  jury.     Here  there  is  no  evidence  how  the  assured 
died:  he  may  have  died  from  the  apoplexy,  or  he  may 
have  been  struck  by  a  boat     If  a  man  was  found  dead  in  a 
railway  carriage  we  could  not  assume  that  he  died  from  an 
accident;  but  if  he  was  found  with  marks  of  violence  upon 
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his  body  the  case  would  be  different  There  is  nothing  to 
lead  to  the  supposition  that  the  assured  died  in  the  one 
way  rather  than  the  other. 

PoUiOCK,  C.  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  It  appears  to  me  a  case  of  very  grievous 
iQspicion,  and  in  fact  I  believe  that  the  body  which  was 
faond  was  not  the  body  of  the  assured,  and  that  he  will 
Bome  day  appear  alive. 

Rule  discharged. 
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Gborge  Duckmanton  v.  John  Duckbianton. 


JOH.  17. 


R 


iJECTMENT  for  a  field  or  piece  of  land  containing  J.  D.,bein^ 

one  acre  and  two  roods,  abutting  on  one  side  on  a  road  of  two  freehold 

called  Gravel  Road,  and  on  another  side  on  Bidgway*8  in  r.,  b^  hu 

l^leld  Lane,  in  the  parish  of  Warsop  in  the  county  of  Not-  ^'his^ 

At  the  trial,  before  Williams,  J.,  at  the  last  Assizes  for  ^"j* '°,? » 

'  '      '  and  to  his  sod 

^e  county  of  Nottingham,  it  appeared  that  John  Duck-  ?®**J[^f,®*l® 

^^Umton,  the  fittber  of  the  plaintiff,  being  seised,  amongst  of  land  in  R. 

John  was  the 

^Iher  freehold  property,  of  two  closes  of  land  in   Ridg-  testator's 

Way   Field,  made  his  will  as  follows: — '^I    give,   devise  After  the  death 

^nd    bequeath    to    my    wife    Mary  my    fireehold  houses  john  an?**'^*^ 

^nd  the  use,  interest  and  profits  of  my  fi-eehold  lands  in  ^p^^ehd^ 

^idgway  Eeld,  to  be  by  her  enjoyed  during  her  life.    And  '"^  George 


won. 


fit>m  and  after  the  death  of  my  said  wife  I  give,  will,      Heid^xXizx 

.  *^®  devise  to 

t^eqaeath  and  devise  to  my  son  John  Duckmanton  (the  Jobi  was  not 

,  ,  _  Toid  for 

^fendant),  and  his  heirs,  &c.,  one  fireehold  house  and  uncertainty, 
garden,  in  the  occupation  of  W.  Bradley,  and  also  one  free-  case  was  one 

for  election. 
Per  IfarfiVt,  B.  and  WaUon,  B.,  that  partj  first  named  in  the  will  being  also  the  heir-at-law 
ts  the  person  who  had  the  right  to  elect. 
Smkkj  that  the  determinatioD  bj  toss  was  a  good  election.    Dobitante  Martin^  B. 


DuOKMARTOir. 
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I860.        ^o\d  close  of  land  situate  in  Ridgway  Field  in  Waraop 
v^v-w*      aforesaid.     And  from  and  after  the  death  of  my  wife  I 

». give,  will,  bequeath  and  devise  to  my  son  George  Dock- 

manton  (the  plaintiff),  and  his  heirs,  one  freehold  house 
and  garden,  now  in  the  occupation  of  W.  Wilkinson, 
and  also  one  freehold  close  of  land  situate  in  Ridgway 
Field  in  Warsop  aforesaid"  &c.  The  testator  had  said  that 
the  plaintiff  and  defendant  might  toss  for  the  choice  of  the 
fields,  as  he  and  his  brother  had  done.  After  the  death  of 
the  testator  hb  widow  took  possession,  and  continued  in 
receipt  of  the  rents  till  her  death,  in  October,  1858. 
While  she  was  in  possession  the  plaintiff  and  defendant 
tossed  for  choice,  and  the  plaintiff  won  the  field  which 
was  the  subject  of  this  action.  After  his  mother's  death 
the  defendant,  who  was  the  eldest  son  and  heir  at  law 
of  the  testator,  and  who  disputed  the  will  altogether^  took 
possession  of  the  whole  property. 

Upon  this  evidence  the  defendant's  counsel  submitted 
that  the  devise  of  **  one  fi-eehold  close  of  land"  to  the  plain- 
tiff was  void  for  uncertainty ;  and  a  verdict  being  found  for 
plaintiff  the  learned  Judge  reserved  leave  to  the  defendant 
to  move  to  enter  a  nonsuit. 

Hayes,  Seijt,  in  Michaelmas  Term,  having  obtained  a 
rule  nisi  accordingly, 

Macaulay  (with  whom  was  C.  G.  Meretcet/i€r)now  shewed 
cause. — The  devisee  had  a  right  of  selection.  The  testator 
intended  to  dbinherit  his  heir  and  give  one  of  the  closes  to 
his  second  son.  In  Jarman  on  Wills,  vol  1,  p.  297  (a),  it 
is  said,  *^  Where  the  gift  comprises  a  definite  portion  of  a 
larger  quantity,  it  is  not  rendered  nugatory  by  the  omission 
of  the  testator  to  point  out  the  specific  part  which  is  to 
form  such  portion,  the  devisee  or  legatee  being  in  such 
case  entitled  to  select;  by  which  means  the  subject  of  the 

(a)  2nd  Edition. 
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gift  18  redncible  to  certainty ;  and  id  cerium  e^t  quod  cerium 

rtddi  pUeU  is  a  settled  rule  in  the  construction  of  wills.    ^ 

\  Duckmahtoh 

Thns^  if  a  man  devise  two  acres  out  of  four  acres  that  lie  v. 

.      .  111.  DuCKMAHTOir. 

togptber.  It  IS  said  that  this  is  a  good  devise,  and  the  devisee 

shall  elect"  (a).     Bichardsan  v.  Watson  (b)  is  distinguishable, 

beeauae  in  that  case  it  did  not  appear  that  the  testator 

intended  that  the  devisee  should  have  an  election.     But 

boe  the  testator,  in  giving  to  his  younger  son  a  chse,  there 

bong  two^  gives  him  a  right  to  select  a  close,     llie  dc- 

me  has  a  right  to  select,  as  against  the  heir.     If  this  is 

not  so^  the  devise  is  not  void  merely  because  it  is  difficult 

to  say  which  is  to  select.     \_Martin,  6. — ^It  appears  that  the 

totalor  meant  to  leave  that  in  uncertainty,  and  that  the 

keir  and  the  devisee  should  toss  up ;   but  he  has  not  so 

cspressed  it  in  his  will.]     It  is  not  denied  that  there 

csDDot  be  an  election  unless  an  intention  to  that  effect  is 

SFpiieDt  on  the  face  of  the  wilL     [Marimf  B. — Reading 

tbe  words  of  this  will,  it  is  apparent  that  one  son  is  to  have 

<Nie  dose  and  another  the  other;  but  I  am  inclined  to  think 

^  the  eldest  son  had  the  right  to  elect :  he  has  not  done 

^  ht  tossed  op  for  choice.] 

iS^et,  Seijt,  in  support  of  the  rule. — The  devise  is 

desrly  uncertiun.     Upon  the  face  of  the  will  it  appears 

tluit  the  testator  has  two  closes :  he  gives  one  close  to  A. 

tod  one  close  to  B.    There  is  nothing  to  shew  to  whom 

be  intended  to  give  the  right  to  elect.     The  Court  can 

(mly  guess  at  what  the  testator  meant     The  question  of 

dectioo    is    always    a  question  of   intention.     [PoUock^ 

C.  B. — ^The  law  gives  the  right   to  elect]     Upon  the 

&oe  of  the  vnll  it  is  impossible  to  say  which   has   the 

right;  therefore  by  the  will  no  right  to  elect  is  effectually 

(a)  Citing  Oraee   MarshalTs      Ab.  48,  pi.  II. 
Cue,  Djer,  281  a,  n. ;  8  Yin.  (b)  4  B.  &  Add.  787. 
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1860.        given,  and  Richardson  y.  Watson  (a)  is  an  authority  that 

DuoKXAXTON   ^^^  devise  fails. — Secondly,  if  an  election  is  given  to  the 

V*  heir,   he  has   not  exercised   it*     The  close  in  question 

DuCXMAHTOir.  ^ 

has  never  become  vested  in  the  plaintiff.  {^Afartint  B.— 
In  Co.  Litt.  145  a.  it  is  said,  ''Thirdly,  v«rhen  election 
is  given  to  several  persons,  there  the  first  election  made 
by  any  of  the  persons  shall  .stand.  Fourthly,  in  case  an 
election  be  given  of  two  several  things,  always  he  which 
is  the  first  agent  and  which  ought  to  do  the  first  act  shall 
have  the  election."  If  I  am  called  on  to  pronounce  an 
opinion,  I  should  say  that  the  party  first  named  had  a  ri^t 
to  elect  Watson,  B. — I  think  so  too.]  There  is  no  autho- 
rity for  that  proposition.  \^Pollock,  C.  B. — If  the  testator 
had  said,  I  give  one  close  to  A.  and  the  other  to  B.,  that 
would  give  a  right  of  election  to  A.  The  other  would  be 
what  A.  did  not  take.  That,  however,  is  not  the  case  here: 
the  testator  says,  I  give  one  close  to  A.  and  one  cloae  to 
B.]  The  defendant  was  the  person  entitled  to  elect,  he 
being  the  heir  at  law.  He  claims  the  close  for  which  the 
action  is  brought,  being  in  possession  of  it;  and  that  is  an 
election.  [Pollock,  C.  B. — The  election  was  by  the  toss  op.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  The  devise  is  not  void.  The  testator, 
who  was  possessed  of  two  closes  in  Ridgway  Field,  left  one 
to  John  and  one  to  George,  without  saying  which  was  for 
John  and  which  for  Greorge.  It  was  a  case  for  election*  It 
was  admitted  that,  if  he  had  devised  one  to  John  and  said 
nothing  as  to  the  other,  the  devise  would  have  been  good 
So,  if  he  had  devised  one  to  George,  it  would  in  like  man- 
ner have  been  a  good  devise.  But  he  devised  one  to  each, 
and  it  is  said  that  the  devise  must  therefore  mean  nothing. 
I  cannot  understand  that     We  have  not  to  decide  whether 

(a)  4  B.  &  Adol.  787. 


DuOKMANTOir. 
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John  or  Geoi]ge  was  the  person  who  had  a  right  to  elect.        18G0. 
John  cannot  be  in  a  better  situation  because  he  has  elected.  ^  ^-^^^-^ 

^  ^  DUCKMANTON 

He  agreed  to  elect  according  to  the  determination  of  a  ^ ». 

certain  chance.  If  a  person,  who  has  a  right  to  elect, 
selects  according  to  a  decision  by  lot,  there  is  an  election ; 
he  takes  his  portion  according  to  a  certain  system  of  deci- 
ibn  which  he  has  assented  to.  The  question,  then,  whether 
the  younger  son  is  entitled  to  the  close  which  it  was  thus 
determined  he  should  take,  must  be  answered  in  the  affir- 
madve. 

Martin^  B. — I  am  of  the  same  opinion.  The  words  of 
the  will  are,  **  From  and  after  the  death  of  my  wife  I  give 
to  John  and  hb  heirs  one  freehold  close  of  land  situate  in 
Ridgway  Field,  and  from  and  after  the  death  of  my  wife 
I  give  to  George  one  freehold  close  of  land  in  Ridgway 
Field."  The  testator  has  in  clear  terms  said,  I  devise  to 
John  Duckmanton  and  his  heirs  one  freehold  close  of  land. 
He  had  two  such  closes.  If  he  had  said,  I  give  one  close 
to  John  and  his  heirs,  it  is  admitted  that  the  devise  would 
have  been  good.  So,  if  he  had  said,  I  give  one  close  to 
John  and  the  other  to  George,  it  is  admitted  that  the 
devise  would  have  been  good.  Does  the  testator  by  his 
will  say,  I  wish  John  to  have  one  field  and  George  the 
other  ?  Surely  it  is  no  strained  construction  to  say  that  it 
means,  I  wish  John  to  have  one  close  and  the  other  close 
to  go  to  George.  On  the  point  of  election  I  have  some 
doubt  But  it  does  not  arise  upon  this  rule.  My  idea  of 
election  is  that  it  is  exercising  a  choice,  not  trusting  to 
diance. 

Watson,  B. — I  have  had  some  doubts ;  they  have  been 
entirely  removed.  The  rule  is  to  enter  the  verdict  on  the 
ground  that  the  devise  is  void  for  uncertainty.     By  his  will 

VOL.  V. — V.  8.  Q  Excn. 
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the  testator  devised  one  close  to  the  plaintiff;  he  ako 
devised  one  to  the  defendant,  who  was  his  heir  at  law.     If 
V.  the  devise  had  been  simply,  *'  I  have  two  closes,  and  give 

one  to  John,'*  there  is  direct  authority  that  the  devisee,  as 
against  the  heir  at  law,  would  have  a  right  of  election: 
Martyriz  Case.  This  is  not  precisely  in  point,  because  be 
goes  on  to  devise  a  close  to  Geoige.  It  is  clear  that  be 
intended  both  to  pass  by  bis  will  It  is  said  that  this  con- 
struction is  at  variance  with  the  case  of  Biehardsom  v. 
Watson  {a).  That  is  not  so.  There  it  was  proved  that 
there  were  two  closes  answering  the  description  in  the  will, 
and  it  was  uncertain  what  passed.  The  word  ^  close** 
means  one  close,  and  there  was  nothing  to  shew  upon 
what  the  gift  was  to  operate.  But  here  both  closes  were 
in  Ridgway  Held,  and  on  the  &ce  of  the  will  the  testator 
devises  both.  Why  should  there  not  be  an  election  here? 
The  uncertainty  is,  who  is  to  make  the  election.  It  may 
be  the  person  first  named  in  the  will,  who  takes  both  by 
devise  and  as  heir  at  law.  We  are  not  embarrassed  by  the 
mode  in  which  the  election  took  place.  The  present  role  was 
not  moved  on  that  ground.  There  is  enough  to  shew  that 
there  was  an  election.  In  the  lifetime  of  their  mother,  the 
tenant  for  life,  the  parties  met  and  tossed  for  the  choice. 
What  is  thb  if  not  an  election?  The  heir  might  well  say, 
**  I  take  this;"  or  allow  his  brother  to  choose,  and  say,  **  I 
take  the  other;''  or  toss  up  and  say,  *'  K  my  brother  wins 
the  toss  he  takes  his  choice,  and  the  other  close  is  my 
election." 

Rule  discharged. 

(a)  4  B.  &  Adol.  787. 
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G.  Noble  and  J.  A.  Noble  v.  The  National  Discount 

Company.  Jiw.  19» 


D 


ECLABATION  for  money  bad  and  received,  money  ^'  being 

,  ,  ,        -^  '  -^    indebted  to 

lent,  and  on  accounts  stated.  the  pUintifit 

-Tki  -mr  •    1  1       t  &&d  unable 

riea. — Never  indebted.  to  pay  them. 

At  the  trial,  before  BramwelU  B.,  at  the  sittings  in  London  tfo  defoTdanu 
after  Michaelmas  Term,  it  appeared  that  certain  persons,  Ih^w  Yia- 
named  Wienholt,  Wehner  and  Company,  being  indebted  to  t^X\wn*b^ 
the  plaintiffs  on  certain  bills  of  exchange  which  they  were  ^-  "3*!  *°T 
unable  to  pay,  an  arrangement  was  made  by  Wienholt  and  piaintifit  for 

2500/*    xhe 

Co.  with  the  defendants  that  the  defendants  should  dis-  plaintiffii 
count  two  bills  drawn  by  Wienholt  and  Co.  on  the  plaintiffs  acceptances  to 
for  lOOOL  and  15007.  respectively ;  the  plaintiffs  delivering  xho  defend- 
over  to  the  defendants  certain  warrants  for  jute  which  had  JSted"the*^" 
been  deposited  as  a  security  to  the  plaintiffs  by  Wienholt  pfwntiffs  when 

*  J  t  J  they  required 

and  Co.    In  pursuance  of  this  arrangement  the  plaintiff  ^J^  °^^°fy* 
J.  A.  Noble,  on  the  10th  of  December,  went  to  the  office  said  they  did 

not  want  tho 

of  the  defendants,  handed  them  two  bills  accepted  by  the  money  until  the 
plaintifi  in  pursuance  of  the  above  mentioned  arrange-  afterwards 
ment,  indorsed  the  warrants  for  the  jute  and  delivered  them  tS^e  2000!^^ 
to  Webber,  one  of  the  managers  of  the  defendants*  business,  xhe  manl^ 
Webber  then  said,  that  before  paying  to  theplaintifis  the  ^^^^^^^^ 
monies  to  be  advanced  on  the  bills,  he  should  require  a  check  for  that 

^  amount  to  the 

letter  from  Wienholt  and  Co.  in  the  usual  form.     Accord-  plaintiffs  but 

would  give  it 

ingly  a  deposit  paper,  in  the  usual  form,  signed  by  Wienholt  to  w.*s  clerk, 

and  that  he 

and  Company,  was  afterwards  handed  to  the  defendants,  should  require 
Webber    asked    Noble    whether    the    plaintifis   required  payment  of 

the  balance. 
W.*k  derk  got  the  check  for  20002..  and  handed  it  to  the  plaintiffs,  and  the  plaintiffs,  on  the  same 
eventng,  handed  to  the  defendants  an  order  bv  W.  for  payment  of  the  balance  to  the  plaintiffs. — 
Hdd^  that  it  was  a  question  for  the  jury  whether  from  the  time  of  lodging  tho  order  the  defend- 
aatf  held  the  money  for  the  plaintiffs  and  not  for  W. 

a  2 
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I860.        ^^^  money  that  afternoon  or  not     Noble  at  first  said  that 

Vp"^^     he  did  not :  he  did  not  want  to  pay  the  money  away  until 

«.  the  next  day,  but  afterwards  said  he  would  take  2000Lf 

National     /.,.,„, 
DisoovvT  Co.  for  which  amount  Webber  ordered  a  check  to  be  drawn. 

Webber  then  said,  ''I  cannot  give  you  the  check,  but  I  will 

give  it  to  Wienholt's  clerk.     I  shall  require  their  order  for 

the  payment  of  the  balance.**     Wienholt*8  derk  got  the 

check   and  handed  it  to  the   plaintifis.     Noble  obtained 

from  Wienholt  and  Co.  an  order  for  the  payment  of  the 

balance,  which  he  delivered  to  the  defendants*  manager,  and 

asked  if  that  was  all  the  defendants  wanted.      The  order 

was  in  this  form : — 

''Please  pay  Messrs. the  balance  of  bilb  for  lOOOL 

and  1500/.  discounted  this  day, 

''  London.     11th  Dec.  1858. 

«  Wienholt,  Wehner  &  Ca» 

The  manager  said  it  was  correct  On  the  following  morning 
the  plaintiffs  demanded  the  balance,  but  Messrs.  Wienholt, 
Wehner  and  Ca  having  in  the  mean  time  stopped  payment, 
and  the  defendants  having  in  their  hands  a  large  amount 
of  bills  which  they  had  discounted  for  Wienholt  and  Co., 
refused  to  pay  the  balance  to  the  plaintiff;  The  plaintift 
took  up  the  bills  at  maturity  and  received  back  the  warrants. 
The  learned  Judge  told  the  jury  that  although  the  original 
transaction  was  between  Wienholt  and  Co.  and  the  defend- 
ants, yet  if  the  parties  agreed  that  the  defendants  should 
hold  the  balance  for  the  plaintiffs  and  not  for  Wienholt  and 
Co.,  the  plaintiffs  might  maintain  the  action.  If  ftt)m  the 
time  of  lodging  the  order  the  defendants  held  the  money 
for  the  plaintiffs,  and  not  for  Wienholt  and  Co.,  the  defend- 
ants were  liable.  If  they  held  it  for  Wienholt  and  Co.  they 
were  not  liable.  The  jury  found  a  verdict  for  the  plaintiffs. 
Leave  was  reserved  to  the  defendants  to  move  to  enter  a 
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a 

▼eitlict  for  them,  if  the  Court  should  be  of  opinion  that  there        i860, 
was  no  evidence  to  so  to  the  jury.  ^^T^^*^^ 

Mtmiague  Smith  now  moved  accordingly. — There  was  no  Discohht  Co. 
evidence  to  charge  the  defendants  in  an  action  for  money 
had  and  received  to  the  use  of  the  plaintifis.  The  contract 
was  between  the  defendants  and  Wienholt  and  Co.,  and  the 
right  to  the  money  agreed  to  be  advanced  to  them  on  the 
bills,  being  a  chose  in  action,  was  not  assignable.  There  was 
DO  fresh  agreement  between  the  three  parties  by  which  that 
money  became  payable  to  the  plaintifis.  [BramtoeU^  6. — 
The  question  came  to  this :  did  the  plaintifis,  when  they 
called  with  the  order,  leave  it  and  the  money  with  the  de- 
fendants till  the  next  morning  on  the  terms  that  the  defend- 
ants should  hold  the  money  on  account  of  the  plaintifis  and 
not  of  Wienholt  and  Co.  ?  It  struck  me  at  first  that  there 
was  no  case,  upon  the  mere  presentation  of  an  order  by 
Wienholt  and  Co. ;  but  when  it  appeared  that  the  money 
was  presently  due,  and  that  the  plaintifis  had  agreed  to 
allow  it  to  remain  in  the  hands  of  the  defendants  till  the 
next  morning,  surely  there  was  evidence  of  an  agreement 
by  the  defendants  to  hold  it  to  the  use  of  the  plaintifis.] 
Lwersidffe  v.  Broadbent  (a)  is  an  authority  in  favour  of  the 
defendant     [Martin^  B.,  referred  to  LiUg  v.  Hays  (&).] 

Pollock,  C.  B. — There  will  be  no  rule.  It  is  clear  that 
there  was  evidence  of  the  defendants*  liability ;  and  the  matter 
was  left  to  the  jury  who  found  for  the  plaintifis.  Indeed  I 
think  we  should  have  been  bound  to  set  aside  the  verdict  if 
it  had  been  the  other  way.  Having  presented  the  order, 
the  plaintifis  instead  of  receiving  the  mopey  said  they  would 
call  another  time.  The  defendant's  assent  amounts  to  say- 
ing **  call  again  and  we  will  pay  you."     After  that,  they 

(a)  4  U.  &  N.  603.  (&}  5  A.  &  £.  548. 
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1860.        were  bound  to  retain  in  their  hands  so  much  money  as  the 
NoBLB       order  dealt  with,  for  the  use  of  the  plwitifik 


Natioital 


DisoouRT  Co.  Martin,  B. — I  am  of  the  same  opinion.  The  present 
case  appears  to  me  to  be  decided  by  the  authority  of  Zti2Z)r  v. 
Hays  (a)  and  Walker  ▼•  Rastran  (i).  In  Liversidffe  ▼•  Broads 
bent  (c)  we  were  all  anxious  to  decide  the  case  in  fiivoor  of 
the  plaintifis,  but  it  did  not  reach  the  line. 

Bramwell,  B. — I  concur  with  the  rest  of  the  Court 
There  is  no  doubt  as  to  the  law,  that  if  one  person  is 
indebted  to  another  he  cannot  become  under  an  obligation 
to  a  third  party  without  the  agreement  of  all  three.  The 
defendants  being  indebted  to  Wienholt  and  Co.,  with  the 
assent  of  all  parties,  agreed  to  pay  the  plaintifis.  In  cases  like 
the  present,  it  is  necessary  to  shew  that  there  was  a  fresh 
arrangement  between  the  three  parties,  for  without  it  there 
is  simply  an  equitable  assignment  of  the  debt  Was  there 
any  evidence  of  such  arrangement  ?  I  thought  at  first  not,  and 
that  the  reason  why  the  money  was  not  paid  was  that  the 
plaintiffs  had  no  right  to  do  more  than  call  on  the  defend- 
ants to  receive  the  order  and  get  the  money  the  next  day. 
But  in  truth  the  money  was  payable  on  the  day  in  which 
the  order  was  lodged,  and  the  plaintiff,  who  was  entitled  to 
receive  it,  Icfl  it  with  the  defendants.  The  question  was 
one  for  the  jury.  They  might  have  come  to  the  conclusion 
that  the  evidence  shewed  nothing  more  than  lodging  aa 
order  to  pay,  but  they  have  not  done  so. 

Rule  refused. 

(a)  5  A.  &  E.  548.  (ft)  9  M.  &  W.  411. 

(c)  4  U.  &  N.  603. 
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Lucy  v.  Mouflet.  •^«»-  28. 

XJEBT  for  goods  sold  and  on  an  account  stated. — Pleas,  Th«  plaintiff 

sold  a  hoffs- 

except  as  to  li.:  never  indebted^  and  as  to  that  sura  pay-  head  of  cider 

^  .         ^  to  the  dcfend- 

ment  into  Court  ant,  hy  sample. 

The  cause  was  tried  before  the  judge  of  the  County  "<f^r.    After' 

Court  of  Gloucestersliire  by  order  of  a  judge,  made  in  pur-  {j,®  ^j^^  ^^ 

mance  of  the  26th  section  of  the  19  &  20  Vict  c.  108.  fblI^2S^'of " 

At  the  trial,  the  plaintiff,  a  cider  merchant  in  Hereford-  ^ay  ^^  «<> 

shire,  proved  that  in  April,  1869,  he  agreed  to  sell  to  the  "The  cider' 

*  ^    ^    "  differs  from  the 

defendant,  who  was  a  victualler  residing  in  Newgate  Street,  sample,  and 

•.        .  ,  the  little  I  ha?e 

London,  a  hogshead  of  cider,  by  sample,  as  good  draught  sold  has  been 
cider  at  !«•  per  gallon.     About  three  weeks  after  the  cider  ^Tn  ^ery 
sent,  the  plaintiff  received  the  following  letter  from  the  gh!>!j[Mthis 


delmflAnt*-.  continue  I 

oeienoant.—  shall  be  obliged 


"London,  May  28,  1869.      ^~t-|ntiff 


"  Sir, — I  think  it  best  to  inform  you  that  I  have  this  day  d»d  not  answer 

■^  -^    this  letter  Ull 

tapped  the  hogshead  of  cider  I  bought  of  you,  and  6nd  it  the  24th  of 

qmte  a  different  article  to  the  sample  you  shewed  to  me.  defendant  in 

It  is  quite  flat  and  I  fear  perfectly  unsaleable.     The  little  I  it^used  20  eal- 

have  sold  as  yet  has  been  complained  of  in  every  case,  and  j^^l^ceable 

should  this  continue  I  shall  be  obliged  tolnetum  it  to  you.  ^["h^^^*^ 

"The  charges  for  carriage,  amounting  to  16*.  6rf.,  I  have  J^^'^^^^^ 

of  course  debited  to  your  account  with  us,  as  it  is  the  usual  i^«  plwntiff. 

''  It  was  found  as 

thing  for  all  goods  to  be  delivered  free  of  charge.  a  fact  that  the 

xr  *     1.       1  20  gallons  were 

'^  Yours  obediently,  more  than  suflR. 

..  ^    -ftj-      /I      n        cient  to  enable 
"  C.  Mouflet."        the  defendant 

to  test  the 

The  plaintiff  did  not  answer  this  letter.^    The  defendant  S"*^'*^.,®^ 
again  wrote : —  ^«w.  that  tho 

omission  of  the 
defendant  to 
answer  the  letter  of  the  28th  of  Maj  was  evidence  from  which  a  jury  might  presume  that  the 
plaintiff  acquiesced  in  the  further  trial  of  the  cider,  and  that  the  defendant  had  not  so  accepted 
the  bulk  as  to  be  bound  to  pay  for  the  whole. 
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Newgate  Street     2l8t  June,  1859. 
Sir, — I  wrote  to  you  on  the  20th  of  May  last  com- 
V-  plaininff  of  the  cider:  it  is  such  stuff  that  I  cannot  do  any 

thing  with  it.  I  am  losing  my  trade  with  it.  How  that 
large  cask  is  to  be  got  out  of  the  cellar  I  do  not  know. 
Perhaps  you  will  inform  me  by  return  of  post  if  you  will 
sendy  or  if  you  are  in  the  way  come  and  taste  it  yourself  as 
I  must  have  some  from  some  other  place. 

**  Yours  obediently, 
«  Messrs.  W.  F.  Lucy  &  Co."  «  C.  Mouflet." 

On  the  24th  of  June  the  plaintiff  wrote  to  say  that  the 
cider  was  the  **  same  as  the  sample  and  sent  off  in  good  con- 
dition," and  requesting  payment.  The  defendant  on  the 
28th  of  June  wrote  to  the  plaintiff  as  follows: — 

"  Sir,— In  reply  to  yours  of  the  24th,  I  beg  to  say  that 
the  cider  is  not  according  to  sample  and  I  cannot  do  any 
thing  with  it ;  it  is  here  for  you  to  take  away,  and  I  am 
willing  to  pay  you  for  what  I  have  wasted  in  trying  to  sell 
it,  but  my  customers  would  not  drink  it,**  &c. 

The  plaintiff  did  not  reply  to  this  letter,  and  on  the  8th 
of  July  the  defendant  returned  the  cask  by  the  Great 
Western  Railway  to  the  plaintiff,  who  refused  to  receive  it. 
At  that  time  about  20  gallons  had  been  consumed.  There 
was  evidence  that  cider  would  be  liable  to  injury  by  a 
journey  in  hot  weather.  The  judge  found  that  the  cider  which 
was  sent  from  Herefordshire  was  good  draught  cider — in  all 
probability  equal  to  sample;  but  the  cider  which  arrived 
in  Tendon  was  flat  and  bad ;  and,  considering  that  the 
cider  might  have  altered  between  Ledbury  and  I^ndon, 
he  found  that  by  the  contract  the  cider  was  to  be  deli- 
vered to  the  defendant  in  London.  He  also  found  that  the 
1/.  paid  into  Court  was  more  than  the  value  of  the  20  gal- 
lons used  by  the  defendant  in  endeavouring  to  sell  it  to  his 
customers:  that  the  20  gallons  of  cider  were  more  than 
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sufficient  to  enable  the  defendant  to  test  the  bulk  with        I860, 
reference  to  the  sample,  and  more  than  enough  to  test  the      ^^77^*^ 
quality  of  the  bulk ;  and  he  thought  that  but  for  the  letter     ^,   »• 

MOUILIT. 

of  the  28th  of  May  the  defendant  so  accepted  the  bulk  as 
to  make  himself  responsible  for  the  price.  But  he  also 
thought,  though  not  without  doubt  and  hesitation,  that  the 
plaintiff,  by  his  neglect  to  answer  the  letter  of  the  28lh  of 
Afay,  so  acquiesced  in  the  defendant's  keeping  and  attemp- 
ong  to  sell  the  bulk  as  to  prevent  his  so  keeping  it  and 
a,Ctempting  to  sell  it,  (and  for  that  purpose  drawing  a  con- 
Iderable  portion  of  it),  being  regarded  as  an  acceptance  of 
80  as  to  enable  the  plaintiff  to  maintain  the  action.  He 
ftberefore  found  for  the  defendant,  but  gave  leave  to  the 
plaintiff  to  move  to  enter  a  verdict  for  4/.  10^.,  the  contract 
P^ce  of  the  cider,  less  \L  paid  into  Court 

Atjpfon,  in  this  Term,  having  obtained  a  rule  nisi  accord- 

Dayk  now  shewed  cause. — ^The  doubt  in  the  mind  of 

le  County  Court  judge  appears  to  have  been,  whether 

defendant  had    not   taken  such   a   quantity   of  the 

^^ider  as  to  transfer  the  whole  into  his  possession.      But 

^^j  the  letter  of  the  28th  May  the  defendant,  after  giving 

^^otioe  to  the  plaintiff  that  the  cider  was  not  according  to 

^^4unple,  says  he  must  return  it  if  on  further  trial  it  should 

^^  complained  o£     The  plaintiff,  by  not  answering  this 

better,  must  be  taken  to  have  acquiesced  in  this  proposal. 

^Hbrtfpi,  B. — It  is  clear  that  we  cannot  order  a  verdict  to 

^)e  entered  for  the  contract  price  of  the  cider.]     Under 

%he8e  circumstances,  even  if  the  defendant  used  more  cider 

i^han  was  necessary  in  trying  to  sell  it,  that  does  not 

amount  to  an  acceptance  of  the  bulk  (a).    [BramweH,  B. — 

(a)  Elliott  T.  Tkamat,  3  M.  &      Birmingham  Alkali  Company,  27 
^.    170,   Cwrtis    T.   Pugh,    10     L.  J^  Exch.  294,  were  referred 
Q.  B.  Ill,  and  Sagen  t.  The     to. 


S3S 


186(K       I^  *  ^^'^  merchant  sends  a  custcnner  a  pipe  of  wine 
^■^"^f^*^*     orders,  and  the  customer  takes  oat  twenty  gaDooi^  most  he 
r.  not  keep  the  whole?    So^  if  the  joiy  find  that  m  person,  to 

whom,  in  pursuance  of  an  order,  goods  are  sent,  oonflomes 
more  than  is  necessary  to  ascertain  if  they  accord  with  the 
sample,  most  he  not  keep  the  wh<de  ?  Can  he  aet  np  that 
he  is  a  wrongdoer?  PbOoeky  C.  B.— Surely  the  plaintirs 
silence  from  the  2Sth  of  May  tiU  the  24th  of  June 
amounted  to  an  acquiescence  in  the  coarse  parsoed  by  the 
defendant,  rix.  that  he  should  go  on  and  tiy  whether  die 
cider  continued  unsaleable.  If  a  petaon  sends  goods  to 
another  without  oiders,  and  writes  a  lecta  on  the  aulgect 
to  which  he  gets  no  answer,  probably  no  inference  coaid 
be  drawn  fium  the  silence  of  the  other  party.  Bat  it  is 
dilien^nt  when  parties  are  dealing  with  cadi  other.  The 
question  is  rather  one  of  feet  than  of  kw.  The  plaintiff 
might  haTe  said,  ^  I  will  not  haTe  expcrinKiits  made  at  aiy 
ri$k  r  but*  a$  he  sends  no  answer,  it  is  a  qoesdoo  of  fid 
whether,  as  between  men  of  baiunfw,  the  noC  answering 
such  a  Iec:er  dc^»  not  amount  to  acqoiesoeDoe.] 

nkspum^  la  supccct  v7t*  the  xuLe* — Unless  thoe  m  an 
espoMs  a^ce^oseck  :o  cLu  eiSecc^  ±ie  Tezadee  of  goods,  who 
hits  used  oc  icijii  a  pcctfioQ  cc  tbga>>  csamoc  rspikfiate  the 
cvt:a:a.-t  arai  :1^x▼er  biick  ch«  pcxe :  JBimur  t«  Gnms  (a). 
U^of  :hie  Ccc::ct  Ccurc  rcacice  om^  do^  base  fijr  the 
jeOfT,  Uxfce  w:k  jol  jcixfcimre^  Tbe  piiaiadif  wws  not 
bccQC  :'^  ;iD&wer  roe  jec^er.  l&rtcnmfnl^  BL — If  the  defend- 
s;:;  hiai  wr.rjen^  ^  I  ^call  cue  rxii  cicer  ap  iac  aale^'*  the 
riaiacjf  vvuiC  3cc  hav^  oee a  cvixod  ro  3ccce  dEuiL    Al* 

r^rscc'^^  r^LJur^  ;c  los^^  a  lec^r  3zusc  oepemi  upon  the 
drcuonstacces  ^*c  -Jie  oase*.     A  sua  is  3cc  bcumi  a» 

y.   '-5  C.  2.  ji?r 
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PoLLOCKy  C.  B. — The  County  Court  judge,  in  sub- 
stance, says,  ^  I  find  a  verdict  for  the  defendant ;  but  I 
wish  to  state  the  facts  in  order  that,  if  wrone,  I  may  be  ,,  »• 
corrected."  Now  though  it  is  true  that  if  a  stranger  were 
to  write  and  say  to  a  person,  <<  If  I  do  not  hear  I  will  send 
goods,**  the  omission  to  reply  would  be  no  evidence  of  a 
contract,  yet  it  is  different  where  two  persons  are  actually 
engaged  in  dealing  or  under  contract  with  each  other. 
Then,  if  a  proposal  is  made  to  which  assent  might  be  rea- 
sonably expected  amongst  men  of  business,  and  no  answer 
is  sent  to  it,  acquiescence  may  be  presumed.  Here  the 
learned  judge,  acting  as  a  jury,  has  found  that  there  was 
acquiescence,  and  I  see  no  reason  for  disturbing  the  verdict 
for  the  defendant 

Martin,  B. — I  am  of  the  same  opinion.    I  think  that 

a  jury,  properly  directed,  ought  to  have  found  a  verdict  for 

the  defendant.    The  cider  was  sold  with  a  warranty.    The 

article  supplied  did  not  answer  the  description  by  which  it 

was  sold,  and  the  defendant  had  a  right  to  reject  it,  or  to 

keep  it  and  claim  a  reduction  of  price.     The  cider  was 

contained  in  a  lai^  cask  which  was  sent  to  London  from 

Herefordshire.    It  would  have  been  unreasonable  to  send 

it  back  to  the  country.    It  is  the  duty  of  a  vendor,  who  has 

notice  sent  to  him    by    his  customer  that  an   article   is 

not  in  accordance  with  a  warranty,  to  take  it  away  or  come 

to  some  arrangement  with  the  purchaser.     Here,  though 

the  vendee  used  more  cider  than  was  necessary  to  test  its 

quality,  I  think  the  right  conclusion  is  that  the  defendant 

was  not  bound  to  take  and  pay  for  the  whole,  the  plaintiff 

having  assented  to  his  proposal  that  he  should  endeavour 

to  make  something  of  it. 

Bramwell,  B. — I  think  that  a  vendee  is  not  bound  to 
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18G0.        return  goods  sent  to  him  which  are  not  according  to  war- 
*^'"'^      rantj.     But  he  is  not  in  general  at  liberty  to  take  more 
V.  than  a  reasonable  quantity  for  the  purpose  of  trying  them. 

The  question  is,  whether  there  is  anything  in  this  particular 
case  to  shew  that  the  defendant  had  a  right  to  do  sa  I 
concur  in  the  doubt  of  the  County  Court  judge;  but,  on 
the  whole,  I  think  that  the  construction  of  the  letter  was 
for  a  jury,  and  that  the  judge  was  right  in  finding  as  he 
did  that  the  circumstances  authorized  the  defendant  to  make 
a  further  trial  of  the  cider. 

Channell,  6. — I  also  think  that  the  rule  must  be  dis- 
charged. The  question  is,  whether  the  defendant  was 
bound  to  pay  the  amount  of  the  price  contracted  for.  The 
cider  was  not  of  the  same  quality  which  the  plaintiff  con- 
tracted to  supply.  The  defendant  writes  to  the  plaintiff 
on  the  subject,  proposing  to  make  a  further  trial  of  the 
cider;  the  plaintiff  sends  no  answer.  I  think  that  there 
was  evidence  which  a  Judge  would  have  been  warranted  in 
leaving  it  to  a  jury  to  say  whether  the  plaintiff  acquiesced 
in  the  proposal  of  the  defendant,  and  that  the  County 
Court  judge  came  to  the  right  conclusion  on  the  fiM^ts. 

Rule  discharged. 
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Watts  v.  Shuttleworth.  /on.  31. 

X  HE  declaration   stated,  that  on  &c.,  and   before   the  In  equity 

.  upon  a  con- 
making  by  the  defendant  of  the  guarantee  hereinafter  tract  of  surety- 
mentioned,  the  plaintiff,  at   the  request  of  the  defend-  person  guaran^ 
ant,  and  in  the  terms  agreed   and  assented  to  by  the  act  injurious^ 
defendant,  of  the  defendant  guaranteeing  the  plaintiff  as  *°  jn^n^Jnt 
hereinafter  mentioned,  entered  into  a  certain  agreement,  ^^^^^f  he^Sl"' 
TO.,  an  agreement  made  between  one  G.  Harrap  of  the  one  *°.  ?°j^"^7  5^* 
part,  and  the  plaintiff  of  the  other  part,  whereby  G.  Harrap  enjoins  him 

^  ^  to  do,  and  the 

£d  agree  with  the  plaintiff,  that  in  consideration  of  the  omission 

sam  of  3450L  to  be  paid  to  him,  he  would  execute  the  oos  to  the 

whole  of  the  fittings  required  for  the  first  and  second  pair  l^tywi^^  ^ 

floors  of  a  warehouse,  situate  in  Portland  Street,  Manchester,  '^y^lil^icies 

tor  the  plaintiff,  and  would  complete  the  same  on  or  before  jj^^*"* 

the  29th  September,  1857,  according  to  the  drawings  and  ^^^^  ^'Z*^® 

specifications  prepared  by  one  H.  Travis  and  one  W.  Mane-  complete  cer- 

*^  r     r  J  ^  B     tain  fittings  for 

nail  of  Manchester,  architects,  and  signed  by  G.  Harrap ;  a  warehouse 

,       -    .  ,       ,  .  1         t  f  1.1  for3450(.,tobe 

the  fittmgs  to  be  done  m  a  good  and  workmanlike  manner,  paid  by  instal- 

roents  during 
the  progress  of 
the  work.  The  contract  contained  a  stipulation,  "That  W.  (the  plaintiff)  shall  and  may 
iosnre  the  fittings  from  risk  by  fire  at  such  time  and  for  such  amount  as  the  architects  may  con- 
sider necessary,  and  deduct  the  costs  of  such  insurance  for  the  time  during  which  the  works  are 
wiinished  from  the  amount  of  the  contract.'*  By  agreement,  reciting  in  part  the  contract,  the 
defendant  agreed  with  the  plaintiff  to  guarantee  the  due  performance  of  tne  works  by  H.  The 
agreement  was  to  be  signed,  and  was  in  fact  signed,  at  the  oflBce  of  the  architects,  and  the 
defendant  stated  that  a  clerk  of  the  architects  told  him  that  he  incurred  no  risk  in  consequence 
of  the  stipulation  as  to  the  insurance,  and  that  therefore  he  sifinaed  the  guarantee.  The  plain- 
tifi  advanced  1,800/.  to  U.  during  the  progress  of  the  work,  after  which  the  fittings  to  the 
value  of  23002.,  while  still  unfinish^  were  £stroyed  by  accidental  fire  in  the  workshop  of  H. 
The  plaintiff  had  not  insured  the  fittings.  H  became  insolvent  and  never  repaid  the  1 ,800/.  or 
any  part  of  it.  The  plaintiff  was  compelled  to  pay  a  sum  greater  by  340/.  than  the  original 
contract  price  to  another  person  to  complete  the  work  contracted  for. 

SM,  first,  that  the  plamtiff  ought  to  have  insured  the  fittings,  and  having  omitted  to  do  that 
wbicfa  his  do^  towards  the  defendimt  required  him  to  do,  and  which,  if  he  had  done,  the  defendant 
woold  have  been  relieved  to  the  extent  of  the  insurance,  the  defendant  was  discharged. 

Stmble,  that  the  statement  of  the  architects'  clerk  to  the  defendant  upon  signing  the  agree- 
Bcot  was  admisnble  in  evidence. 

HMf  however,  secondly,  that  the  riffht  of  the  surety  to  the  benefit  of  the  insurance  existed 
whether  he  knew  of  the  stipulation  to  insure  or  not 
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to  the  satisfaction  of  the  said  architects,  with  materials  of 
the  best  qualities  and  descriptions.  And  the  plaintiff  thereby 
agreed  with  G.  Harrap  that  the  plaintiff  would  pay  or  eaose 
to  be  paid  to  G.  Harrap  the  said  sum  of  3450iL  in  manner 
following,  that  is  to  say,  the  sum  of  1800/L  in  instalments 
of  not  less  than  20/.  per  cent,  on  amount  of  contract 
during  the  period  of  making  the  said  fittings,  between  the 
date  of  the  said  agreement  and  the  15th  August  then  next; 
a  payment  of  600/.  between  the  delivery  of  the  fittings  and 
their  completion  on  the  29th  September  then  next ;  a  fnrther 
payment  of  800/.  within  one  month  after  the  architects 
should  have  certified  that  the  whole  of  the  said  fittings  had 
been  completed ;  and  the  balance  of  250L  at  the  expiration 
of  six  months  firom  the  date  of  the  last  certificate,  and  on 
producing  a  certificate  that  the  whole  of  the  fixtures  were 
complete  and  perfect  to  the  satisfaction  of  the  architects* 
and  that  all  conditions  of  the  said  agreement  had  been 
fulfilled.  And  thereupon,  afterwards,  on  &c.,  by  a  certain 
guarantee  in  writing  made  and  signed  by  the  defendant, 
reciting  that  G.  Harrap  had  contracted  and  agreed  with  the 
plaintiff  to  do,  perform  and  complete  the  whole  of  the 
fittings  for  the  first  and  second  floors  required  to  the  sud 
warehouse  within  the  period  limited,  by  and  according  to 
the  said  first  mentioned  agreement  and  conditions,  draw- 
ings and  specification  prepared  by  the  said  H.Travis  and 
W.  Mangnall  of  Manchester  aforesaid,  and  signed  by  G. 
Harrap  and  the  plaintiff,  at  or  for  the  price  or  sum  of 
3450/.,  he,  the  defendant,  in  consideration  of  the  pliuntiff 
having  so  as  aforesaid,  at  the  defendant's  request  and  on 
the  said  terms,  made  and  entered  into  the  said  first  men- 
tioned agreement  with  G.  Harrap,  did  thereby  guarantee  to 
the  plaintiff  the  due  performance  by  G.  Harrap  of  his  said 
contract  in  accordance  in  all  respects  with  the  said  first 
mentioned  agreement  and  conditions,  drawings  and  specifi- 
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cation  aforesaid,  in  a  good,  substantial  and  workmanlike 
manner,  and  to  the  satisfaction  of  the  plaintiff  and  the  said 
H.  Travis  and  W.  Mangnall,  in  the  sum  of  4000/. ;  and 
that  if  G.  Harrap  should  neglect  or  omit  to  complete  the 
said  fittings  in  accordance  with  the  said  first  mentioned 
agreement  and  conditions,  drawings  and  specification  to  the 
entire  satis&ction  of  the  plaintiff  and  the  said  H.  Travis 
and  W.  Mangnall,  or  the  architect  for  the  time  being,  then 
the  plaintiff  should  be  at  liberty  to  recover  firom  the  de- 
fendant the  said  sum  of  3,450/.,  or  such  portion  thereof  as 
should  be  required  to  complete  the  works  contracted  for. — 
The  declaration  then  averred  performance  of  each  of  the 
conditions  precedent :  also  that  all  things  had  happened  to 
entitle*  the  plaintiff  to  a  performance  by  G.  Harrap  of  his 
ag^reement,  yet  he  had  not  completed  the  fittings  in  accord- 
ance therewith ;  and  that  although  all  things  had  been  done 
and  happened  to  entitle  the  plaintiff  to  be  paid  by  the  de- 
fendant the  said  sum  of  3450il,  yet  the  defendant  had  not 
paid  the  same  or  part  thereof. 

Plea  (inter  alia)  on  equitable  grounds. — That  the  de- 
fendant was  caused  and  induced  to  guarantee  and  promise 
as  alleged,  through  and  by  reason  of  the  plaintiff  agreeing 
with  the  defendant  that  the  said  fittings  should  be  by  him, 
the  plaintiff,  insured  fix>m  risk  or  loss  by  fire,  and  be  stored 
and  deposited  in  a  manner  then  agreed  upon  until  the 
said  warehouse  was  ready,  and  that,  he,  the  plaintiff,  would 
deduct  the  amount  to  be  paid  for  such  insurance  firom  the 
amonnt  to  be  paid  to  the  said  G.  Harrap  for  the  said 
fittings :  that  it  was  material  and  important  to  the  defend- 
ant that  the  said  agreement  should  be  observed  and  per- 
formed  by  the  plaintiff,  and  the  defendant's  risk  under  the 
all^^ed  guarantee  was  materially  increased  and  affected 
thereby,  and  would  have  been  much  less  by  the  performance 
and  observance  thereof:  and  that  but  for  the  plaintiff  so 
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1860.       agreeing,  and  the  full  confidence  that  the  same  would  be 
carried  out  and  performed  by  the  plaintiff,  he,  the  defend- 
ant, should  not  and  would  not  have  made  or  entered  into 
the  said  alleged  guarantee :  that  after  making  of  the  alleged 
guarantee  and  before  any  breach  thereof,  and  whilst  the 
said  first  mentioned  agreement  was  in  force,  the  said  6. 
Uarrap  did  in  pursuance  and  in  part  performance  thereof 
and  in  compliance  with  and  according  to  the  terms  thereof, 
make  divers  and  very  many  of  the  said  fittings  so  by  him 
agreed  to  be  made,  and  the  same  amounted  in  value  to  a 
large  sum  of  money,  to  wit  3450il,  and  were  stored  and 
deposited  in  the  manner  so  agreed  upon  as  aforesaid  under 
and  according  to  the  terms  of  the  said  agreement,  whereof 
the  plaintiff  before   the  fire  hereinafter  mentioned  had 
notice,  and  could  and  might  and  ought  to  have  insured  the 
same  fittings  so  stored  and  deposited  as  aforesaid  from  and 
against  risk,  accident  or  loss  by  fire,  to  wit,  for  the  amount 
last  aforesaid:  that  afterwards,  and  whilst  the  said  agree- 
ment in  the  declaration  mentioned  was  in  force,  and  before 
any  breach  thereof  by  the  said  G.  Harrap,  the  said  fittings 
so  made  and  stored  as  aforesaid,  without  the  default  or  con- 
sent and  against  the  will  of  the  said  G.  Harrap  and  the 
defendant,  and  each  of  them,  were  burned  and  destroyed 
by  an  accidental  fire,  and  thereby  became  and  were  wholly 
lost  and  destroyed :  that  in  pursuance  and  furtherance  of 
the  said  agreement  so  made  as  aforesaid,  the  said  fittings 
could,  should  and  might,  and  ought  to  have  been  insured 
from  fire  by  the  plaintiff  against  such  loss  and  destruction, 
to  wit,  for  the  amount  last  aforesaid;  but  the   plaintiff 
wholly  failed  and  neglected  to  so  insure  the  same,  and  the 
same  were  not  insured  through  and  by  reason  of  the  neglect 
and  default  of  the  plaintiff  and  his,  the  plaintiff^s,  agents 
in  that  behalf,  to  wit,  the  said  architects;    whereby,  and 
through  and  by  reason  of  the  said  premises  and  not  other- 
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wise,  the  said  G.  Harrap  was  hindered  and  prevented  from 
perfbnning  and  observing  the  said  agreement  between  him 
and  the  plaintiff  and  the  stipulations  therein  contained,  and 
became  and  was  unable  to  perform  and  observe  the  same, 
and  neglected  and  failed  so  to  do :  that  the  said  matters 
and  things  complained  of  by  the  plaintiff  and  in  the  said 
declaration  mentioned,  and  all  the  supposed  causes  of  action 
and  damages  to  the  plaintiff  (if  any)  in  the  said  declaration 
mentioned,  were  occasioned  and  arose  through  and  by 
reason  of  the  plaintiff's  own  acts,  neglects  and  defaults,  and 
through  and  by  reason  of  such  non-insurance,  and  not  other- 
wise; and  the  defendant  by  reason  of  the  premises  has 
wholly  lost  the  benefit  and  advantage  which  should  and 
ought  to  have  been  derived  and  derivable  firom  such  insur- 
ance; and  the  defendant's  risk  under  the  said  guarantee,  by 
letion  of  the  premises  aforesaid,  became  and  was  materially, 
ondoly  and  improperly  increased. — Demurrer  and  joinder. 

Replication. — That  the  said  guarantee  and  promise  of 
the  defendant  in  the  declaration  mentioned  was  not  con- 
trolled by  or  subject  to  any  such  agreement  as  in  the 
azth  plea  is  alleged. — Issue  thereon. 

At  the  trial,  before  Hill,  J.,  at  the  Liverpool  Summer 
AsBzeSy  1859,  the  following  facts  appeared : — In  the  year 
1857*  the  plaintiff,  a  merchant,  who  was  building  a  ware- 
hoiifle  in  P<»tland  Street,  Manchester,  instructed  his  archi- 
tects, Messrs.  Travis  and  Mangnall,  to  procure  tenders  for 
the  completion  of  the  works  according  to  the  drawings  and 
spedfication.  One  Harrap,  a  joiner,  sent  in  a  tender  for 
the  execution  of  the  fittings  required  for  the  first  and 
second  floors  of  the  warehouse  for  the  sum  of  3450/.  This 
tender  was  accepted,  and  on  the  6th  of  February,  1857, 
Harrap  and  the  plaintiff  signed  the  agreement  mentioned 
in  the  declaration.  This  agreement  contained  the  following 
stipulations : — 
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<<Al80  that  he,  the  6aid  Samoel  Watts,  shall  and  mqf 
insure  the  fittings  from  risk  or  accident  by  fire,  at  sodi 
time  and  to  such  amount  as  the  aidutecta  aforesaid  mtj 
consider  necessary,  and  deduct  the  cost  of  such  inaoranoe, 
for  the  time  during  which  the  worin  are  unfinished,  firon 
the  amount  of  the  contract.* 

**Al8o  that  he,  the  sud  George  Hamp^  shall  and  inU 
jxoTide  to  the  satisfiKrtion  of  the  axchitectsb  a  good,  diy, 
well  heated  and  sufficient  stoie,  for  the  express  purpose 
and  no  other,  of  the  reception  of  the  fittings  firom  time  to 
time  as  each  and  ewerj  of  them  me  completed,  and  until 
they  can  be  reoeiTed  at  the  said  wardioaBe." 

At  the  time  Hanap*s  tender  was  accepted,  he  was  told 
that  he  must  find  a  surety,  and  he  procured  the  defendant 
Thoe  was  evidence  (which  was  ofcgected  to  fay  the  defood- 
ant  s  counsel)  that  when  the  dffrndit  went  to  the  oflba 
of  the  plaintiffs  aidiitect  to  sign  the  gnarmtee  he  asked  if 
there  was  any  risk,  and  die  clerk  told  him  there  was  none^ 
as  the  plaintiff' was  bound  to  inne.  and  they  would  alwqfs 
hare  5001L  woith  more  work  done  than  mooey  paid.  The 
defendant  then  sud  that  apon  dioae  ^^■**^*»«—  he  would 
s%n.    The  gosiantee  WK  as  follows  2— 

«  Whrnes  Mr.  Geoige  Ebra^  of  HofaK,  boiidcr,  hv 
coDcraciied  and  JMjiocd  with  Sasawel  Watts  to  do^  perfbm 
and  complete  the  whole  of  the  finings  for  the  fint  end 
secoDd  icms  re^aaxred  to  a  owrehowse  in  Fonland  Slres^ 
ManAeamr,.  vidua  the  pericd  Ssmaed  hw  aod  aeeardiiMr  to 
a ceroaijyeceiesLt  and 
cack-o  pKmted  i^y  Hessy  T 
az>d  ^gned  by  the  ana  iie&se 
cc«&)^sc«oc^  &riher  dis«ii«s  at  laavhe 
FK^idM  W  the  ssod  Hcurr  T: 


r-r  ~ 


ame  .aorii^  ir  ?cvx? 
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or  sam  of  3450/L  And  in  consideration  of  the  said  Samuel 
Watts  having  agreed  to  let  the  fittings  to  the  said  Geoi^ 
Harrap  for  the  said  sum  of  3450il,  I,  Robert  Sbuttleworth, 
of  Prestwicb*  in  the  county  of  Lancaster,  contractor,  do 
hereby,  for  myself  my  heirs,  executors,  administrators  and 
aasigna,  guarantee  to  the  said  Samuel  Watts  the  due  per- 
formance of  the  said  contract  in  accordance  in  all  respects 
whh  the  agreement,  conditions,  drawings  and  specification 
aferasaid,  and  such  further  drawings  as  may  ftom  time  to 
tfane  be  provided  hereafter  by  the  architects,  and  in  a  good 
and  substantial  and  workmanlike  manner,  and  to  the  entire 
satiafiM^tion  of  the  said  Samuel  Watts  Imd  the  said  Henry 
TVavis  and  William  Mangnall,  or  the  architects  for  the  time 
bein^  in  the  sum  of  4000il  And  if  the  said  George  Har- 
np  shall  neglect  to  or  omit  to  complete  the  said  fittings  in 
aooordance  with  the  said  agreement,  conditions,  drawings 
and  specification,  to  the  entire  satisfaction  of  the  said 
Samuel  Watts  and  the  said  Henry  Travis  and  William 
Mangnall,  or  the  architects  for  the  time  being,  then  the 
aaid  Samuel  Watts  shall  be  at  liberty  to  recover  fi-om  me 
the  sud  sum  of  3450il,  or  such  portion  thereof  as  may  be 
required  to  complete  the  works  contracted  for.  As  witness 
my  hand  this  9th  day  of  February,  1857. 

"Robert  Shuttleworth.** 

Harrap  proceeded  with  the  fittings,  which  were  firom 
time  to  time  seen  by  the  architects.  At  the  end  of  July 
they  were  about  two  thirds  completed,  and  the  plaintiff 
pttd  to  Harrap  1800/.  On  the  1st  August,  whilst  the 
fittings  were  in  Harrap*s  workshop,  they  were  destroyed 
by  fire.    No  insurance  had  been  effected. 

The  learned  Judge  directed  a  verdict  for  the  plaintiff 
for  2140/.,  reserving  leave  to  the  defendant  to  move  to 
enter  the  verdict  for  him:  the  Court  to  have  the  same 
power  of  amendment  as  a  Judge  at  Nisi  Prius,  and  also 
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1860.      power  to  draw  all  the  inferences  of  &ct  which  the  jury 
should  have  found. 

fFilde,  in  last  Michaelmas  Term,  obtained  a  role  nisi  to 
enter  the  verdict  for  the  defendant,  on  the  ground  thai  the 
defendant  was  released  from  his  liability  by  the  pluntiff 
not  insuring  the  fittings. 

Manisty  and  Aspldnd  shewed  cause  (a). — The  guarantee 
is  an  absolute  undertaking  by  the  defendant  that  Hamp 
will  perform  his  contract  with  the  plaintiff.    There  was  no 
agreement  between  the  defendant  and  the  pluntiff  that  the 
fittings  should  be  insured  against  fire.    In  the  agreement 
between  the  plaintiff  and  Harrap,  the  plaintiff,  for  his  own 
protection,  reserved  to  himself  the  right  to  insure  the  fit- 
tings and  deduct  the  cost  from  the  amount  of  the  contract 
It  is  a  representation  only,  not  a  contract.    A  misrepresen- 
tation will  not  avoid  an  instrument  unless  it  is  made  as  to 
something  in  which  the  one  party  places  a  known  tmst 
and  confidence  in  the  other:  Story's  Equity  Jurisprudence, 
sect  197.     [Martin^  B. — This  is  an  absolute  contract  that 
the  plaintiff  will  insure,  and  he  is  to  do  so  for  such  an 
amount  as  shall  be  fixed  by  his  architects.]    Assuming  this 
to  be  a  contract,  the  breach  of  it  does  not  avoid  the  de- 
fendant's guarantee,  but  only  entitles  him  to  maintun  a 
cross  action :  Gordon  v.  Bae  (6).     [Martin^  B. — The  sub- 
stance of  the  plea  is  that  the  defendant  entered  into  the 
guarantee  upon  the  faith  that  the  plaintiff  would  carry  out 
the  agreement  by  which  he  undertook   to  insure;  and 
because  the  plaintiff  has  not  performed  the  agreement  it  is 
his  own  fault  that  the  loss  has  happened,  and  he  cannot  in 
fairness  call   on  the   defendant  for  compensation.]     The 
contract  between  the  plaintiff  and  Uarrap  has  no  connec- 

(a)  January  20  &  21.    Before       Watwn,  B. 
PoUock,  C.  B.,  MarHn,  B.,   and  (ft)  8  E.  &  B.  1065. 
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tion  with  the  contract  between  the  defendant  and  the  i860, 
{daintiff.  The  defendant  has  undertaken  that  he  will  be 
responsible  for  the  performance  by  Harrap  of  his  contract, 
and  the  defendant  now  seeks  to  avoid  that  liability  by  an- 
other agreement  between  the  plaintiff  and  Harrap.  But, 
even  supposing  the  defendant  could  avail  himself  of  it,  it  is 
a  mere  agreement  to  insure  at  such  time  and  to  such 
amount  as  the  plaintiff's  architects  should  consider  neces- 
ttarj,  and  they  have  never  intimated  that  any  insurance 
was  necessary.  [PoUock,  C.  B. — In  a  case  of  this  kind 
the  words  ** shall  and  may"  mean  **must;'*  that  is,  it  is 
the  duty  of  the  party  to  insure.]  Moreover,  the  plaintiff 
was  not  bound  to  insure  whibt  the  fittings  were  in  Ebrrap's 
wiwkshop,  but  only  if  he  placed  them  in  a  store. — They 
also  argued  that  the  statement  made  by  the  architects* 
derk  to  the  defendant,  at  the  time  he  signed  the  guarantee, 
was  not  admissible  in  evidence :  on  this  point  they  cited 
Lewis  ▼•  Janes  (a). 

fFUde,  J.  J.  H.  Humphreys  and  MUward,  in  support  of  the 
role. — The  agreement  as  to  insurance  meant  that  the  plain- 
tiff  was  to  insure,  not  that  he  was  to  have  the  mere  option  of 
insuring  if  he  thought  fit.  The  plaintiff  agreed  with  Harrap 
tor  fittings  to  be  prepared  by  the  latter ;  and  the  plaintiff  was 
to  insure  the  fittings  when  made.  The  agreement  to  insure 
was  an  essential  part  of  the  bargain,  and  by  not  performing 
it  the  plaintiff  increased  the  liability  of  the  defendant, 
who  was  Harrap*s  surety.  It  is  a  rule  that  if  a  person 
guaranteed  does  an  act  whereby  the  position  of  a  surety  is 
varied,  the  surety  is  discharged :  Law  v.  JTie  East  India 
Company  (6).  In  The  General  Steam  Navigation  Company 
V.  Bolt  (c)  there  was  a  contract  to  build  a  ship  for  a  sum 

(a)  4  B.  &  C.  506.  (6)  4  Veaey,  824. 

(c)  6  C.  B.,  N.  S.  550. 
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to  be  paid  bj  certain  instalments  as  the*work  reached 
certain  stages.  The  defendant  became  surety  for  the  doe 
performance  of  the  contract  on  the  part  of  the  contractor; 
the  plaintifis  chose  to  paj  the  greater  portion  of  the  last 
two  instalments  before  the  contractor  had  completed  his 
work :  it  was  held  that  the  surety  was  discharged  by  this 
anticipation  of  the  payments.  In  Cahert  v.  The  LomdoH 
Dock  Company  (a)  a  contractor  undertook  to  perform  cer- 
tain works  upon  the  terms  that  three  fourths  of  the  work 
as  finished  should  be  paid  for  every  two  months,  and  the 
remaining  one  fourth  upon  the  completion  of  the  whole  work. 
Payments  exceeding  three  fourths  of  the  price  of  the  work 
done  having,  without  the  consent  of  the  sureties  for  the 
due  performance  of  the  work,  been  made  to  the  contractor 
before  the  completion  of  the  contract,  it  was  held  that  sudi 
sureties  were  released  from  the  contract.  A  surety  is  en- 
titled to  the  benefit  of  all  the  securities  possessed  by  the 
creditor.  Anything  done  or  omitted  by  the  party  gua- 
ranteed to  prejudice  the  position  of  the  surety  will  dis- 
charge him  either  pro  tanto,  as  in  Capel  v.  Butler  {b\  or 
altogether.  Here,  if  the  surety  is  released  at  all,  he  is 
released  altogether,  because,  as  the  amount  of  the  insur- 
ance should  have  been  2300/.,  if  it  had  been  effected  it 
would  have  completely  covered  the  plaintiff's  loss.  The 
insurance  would  have  afforded  a  great  protection  to  the 
defendant  If  the  whole  value  of  the  fittings  had  been 
insured  there  would  have  been  no  loss ;  if  a  part  only,  the 
plaintiff  would  have  been  bound  to  give  credit  for  the 
money  received  by  him :  Morland  v.  Isaac  (c).  Whether 
the  evidence  of  the  plaintiff's  clerk  is  admissible  or  not  is 
not  material.     In  Pearl  v.  Deacon  {d)  the  Master  of  the 


(a)  2  Keen,  638. 

\h)  2  Sim.  &  Stu.  457. 

(c)  20  Beav.  389. 


{d)  24    Beav.    186,    affirmed, 
on  appeal,  1  De  (xez  &  Jooeti 

461. 
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tUMa,  after  reviewing  all  the  cases  upon  the  subject,  held 

that  m  suretj  is  entitled  to  the  benefit  of  all  securities  taken 

by  the  creditor,  whether  he  has  notice  of  them  or  not    That  v. 

is  in  acoxdance  with  Mayhew  i.  Crickett  (a).    The  provi-       wokte. 

sioD  as  to  insurance  is  an  absolute  agreement,  and  does  not 

inenly  give  a  discretion  as  to  insuring.    [Watson,  K — 

There  is  good  reason  for  giving  a  discretion  as  to  the  amount 

of  the  insurance,  because  Harrap  is  to  be  charged  with  the 

premiums,    PoOock,  C  B. — In  public  statutes  the  words 

^ shall  and  may"  are  imperative.]— They  referred  to  Mae^ 

doeigaU  v.  Paterson  (b). 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Pouj0(x,  C.  B. — This  is  a  rule  obtained  by  the  defendant 
to  enter  a  verdict  upon  the  issue  joined  on  the  sixth  plea. 
The  action  is  on  a  guarantee,  and  the  breach  alleged  is  that 
one  Harrap  had  not  completed  certain  fittings  in  accordance 
with  an  agreement  entered  into  by  him  with  the  plaintiff. 
The  sixth  plea  is  an  equitable  one;  and  the  questions 
whidi  have  been  argued  before  us  are,  first,  whether  there 
is  a  defence  to  the  action;  and,  secondly,  whether  the 
sixth  plea  was  proved,  that  is,  whether  upon  the  evidence 
the  verdict  on  the  issue  raised  by  the  sixth  plea  ought  to  be 
entered  for  the  defendant.  The  facts  proved  or  admitted 
are  as  follows: — By  articles  of  agreement,  dated  the  6th  of 
Felmiary,  1857,  made  between  the  plaintiff  and  Harrap, 
the  latter  agreed,  in  consideration  of  3450/.,  to  execute 
the  fittings  of  the  first  and  second  floors  of  a  warehouse 
in  Bfanchester,  and  complete  the  same  on  or  before  the 
89th  of  September,  1857,  according  to  the  drawings  and 
qiedfications  prepared  by  Messrs.  Travis  and  Mangnall, 

(a)  2  Swaiist.  185.  191.  (6)  11  C.  B.  755. 
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architects.     After  a  variety  of  stipulations  relative  to  the 
contracts  there  was  one  as  follows: — ''That  the  said  Samuel 
«•  Watts  (the  plaintiff)  shall  and  may  insure  the  fittings  ftom 

woiTu.      risk  or  accident  by  fire  at  such  time  and  to  such  amount 
as  the  architects  aforesaid  may  consider  neceflBary»  and 
deduct  the  cost  of  such  insurance  for  the  time  during  whidi 
the  works  are  unfinished  fit>m  the  amount  of  the  contract* 
Abo,  <<That  the  said  G.  Harrap  should  and  would  profide 
to  the  satisfaction  of  the  architects  a  good^  dry,  well  heated 
and  sufiicicnt  store,  for  the  express  purpose  and  no  other, 
of  the  reception  of  the  fittings  from  time  to  time  as  eadi 
and  every  of  them  are  completed  and  until  they  can  be  re- 
ceived at  the  said  warehouse.**    The  igreement  afterwards 
provided  that  the  pluntiff  should  pay  Harrap  ISOOiL  dvaisig 
the  making  of  the  fittings,  between  the  date  of  the  i^;iee- 
ment  and  the  15th  of  August  then  next.     On  the  9th  of 
Februarv  the  defendant  agned  the  guarantee.   It  recited  in 
part  the  contract  between  the  plaintiff  and  Hamp ;  and  the 
defendant  bound  himself  to  guarantee  to  the  plaintiff  the 
due  performance  of  the  contract  in  aooonlance  in  all  icq[wclB 
^  ith  the  said  i^rn^ment,  conditions,  dnwii^  and  spedfici- 
tions«  and  such  further  drawings  as  might  firom   time  to 
time  be  pniviJed  bv  the  arduiects,  in  a  good,  sufaBtantisI 
and  wi^manlike  manner,  and  to  the  satxs&ctioD  of  the 
anchiiorris  in  the  »m  of  40>iX\L :  and  that  if  Harrap  should 
Dc^v^;  or  i^m:i  lo  complete  the  said  fittings  in  accordance 
in  i:h  the  sjud  «:Ti^cs>cnu  coDdixiosiSs  drawings  and  specifica* 
i>oc".$  x<>  the  $ft:Ls&onv^  ^^f  ibc  plunuff  and  his  architects^  then 
:h^  ixair.iijf  sbv^Isi  V  a:  ll^^mr  lo  svccver  the  said  sum  of 
^NM«  or  s;)<''h  ivvtJor.  il>c:>cv>:  «^   m*^i  be  reqiured  to 
cocrtivere  the  vori  cvc,:rac:<c  ix.     ^~e  have  stated  the 
c«»:ju^:^t  a:  <osx'  je?tc:^.  bK^»k;3sie  i:  vras  cooiended  on 
ix^'r^'t  oc  :Se  pk:r::5  :>**:  :;  <x^^^oo3  :o  a  guarantee  that 
Hjjt^p  $^Kx;ii  :-djie  4  x.cf  ?.Tr   rbc   zvceptiao   uf  the 
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fittings  antil  ihey  were  taken  to  the  warehouse.  It  seems  1860. 
to  OS  that  this  is  not  so,  and  that  the  guarantee  merely 
extended  to  the  doing  and  complcfting  the  work.  The  de- 
fendant was  examined  at  the  trial,  and  stated  that  he  went 
to  the  oflioe  of  the  architects  to  execute  the  guarantee; 
that  a  clerk  there  read  to  him  the  articles  of  agreement 
between  the  plaintiff  and  Harrap,  and  stated  to  him  that  he 
incurred  no  risk  in  consequence  of  the  stipulation  as  to  the 
insurance ;  and  that,  thereupon,  he  signed  the  guarantee. 
The  further  facts  were :  that  the  plaintiff  advanced  to  Har- 
rap  1800/. ;  that  a  number  of  fittings  to  the  value  of  2300 JL 
were  made  and  placed  in  a  room  in  Harrap*8  workshop, 
where  they  were  destroyed  by  an  accidental  fire ;  that  the 
fittings  were  ne?er  put  up,  Harrap  ha?ing  become  insolvent; 
that  the  plaintiff  had  not  been  repaid  the  1800/.,  and  had 
been  obliged  to  pay  340/.  beyond  the  sum  of  3450L  to 
another  builder  to  do  the  work.  It  was  admitted  that  the 
fittings  destroyed  were  of  the  value  before  stated,  and  had 
not  been  insured  by  the  plaintiff.  A  verdict  was  entered 
for  the  plaintiff  for  2140/.,  and  leave  was  given  to  the 
defendant  to  move  to  enter  it  for  him  upon  the  sixth  plea ; 
and  also  that  he  should  be  at  liberty  to  amend  the  plea. 

The  substantial  question  in  the  case  is,  whether  the  omis- 
sion to  insure  discharges  the  defendant,  the  surety.  The 
role  upon  the  subject  seems  to  be  that  if  the  person  guar- 
anteed does  any  act  injurious  to  the  surety,  or  inconsistent 
with  his  rights,  or  if  he  omits  to  do  any  act  which  his  duty 
enjoins  him  to  do,  and  the  omission  proves  injurious  to  the 
surety,  the  latter  will  be  discharged :  Story's  Equity  Juris- 
prudence, sect.  325.  The  same  principle  is  enunciated  and 
exemplified  by  the  Master  of  the  Rolls  in  Pearl  v.  Dea- 
con (a),  where  he  cited  with  approbation  the  opinion  of  Lord 
Eldon,  in  Craythome  v.  Swinburne  (&),  that  the  rights  of  a 
(a)  24  Bcav.  186.  191.  (b)  14  Vesej,  164.  169. 
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I860.       surety  depend  rather  on  principles  of  equity  than  upon  the 
actual  contract ;  that  there  may  be  a  quasi  contract ;  but  that 
the  right  of  the  surety  arises  out  of  the  equitable  relatioQ 
of  the  parties.    The  Master  of  the  Rolls  also  refierred  to 
the  judgment  of  Vice  Chancellor  Wood  in  NewUm  v.  Ghivi- 
ton  {a)y  where  he  laid  down  that  a  creditor  is  bound  to  gife 
the  surety  the  benefit  of  every  security  he  holds  at  the  time 
of  the  contract;  that  the  surety  has  a  complete  right  to  the 
benefit  of  it,  and  if  the  benefit  be  lost  he  would  be  dis- 
charged.   It  was  argued  on  behalf  of  the  pluntifl^  that 
until  the  fittings  were  put  into  a  store  provided  lor  the 
express  purpose  of  their  reception,  the  obligation  of  the 
plaintiff  to  insure  did  not  attach.     We  think  that  is  not  so. 
In  our  opinion  the  contract  to  insure  was  an  independent 
one ;  it  precedes  the  contract  as  to  the  store  in  the  agree- 
ment, and  it  is  in  no  way  made  to  depend  upon  it   Indeed 
there  is  evidence  that  the  fittings  were  in  a  place  satisfiM- 
tory  to  the  architects;  and,  as  between  the  plaintiff  and  the 
defendant,  the  surety,  we  think  that  the  plaintiff  ought  to 
have  been  active  to  see  that  a  proper  store  had  been  pro- 
vided.   The  architects  were  his  agents.    It  was  also  aigued 
that  the  stipulation  to  insure  was  not  obligatory*    But  we 
cannot  adopt  this  view.     We  think  the  plaintiff  ought  to 
have  insured.    It,  therefore,  seems  to  us  that  the  plaintiff 
has  omitted  to  do  an  act  which  his  duty  towards  the  de- 
fendant required  him  to  do ;  that  if  he  had  done  it  the 
defendant  would  have  been  relieved  to  the  extent  of  the 
insurance;   that  the  omission  therefore  was  injurious  to 
him,  and  that  he  has  been  thereby  discharged  firom  the 
suretyship. 

No  distinction  was  taken  in  the  argument  between  the 
1800/.  and  the  ZAOL  paid  to  the  new  contractor.  It  was 
also  aigued  that  the  statement  of  the  architects'  clerk  to 

(a)  10  Hare,  651. 
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the  defendant  before  the  signing  the  guarantee  was  not  ad- 
missible in  evidence.  We  rather  think  it  was;  but  whether 
or  not  is  quite  immateriaL  The  articles  of  agreement  were 
read  to  the  defendant  This  eyidence  was  clearly  properly 
reoeiYable,  and  was  quite  sufficient  evidence  of  the  aver- 
ment in  the  plea  to  which  the  statement  of  the  clerk  is 
iqppUcable.  Indeed  the  whole  of  thb  evidence  becomes 
immaterial  because^  according  to  the  cases  of  JPearl  v.  Dea* 
cam  and  Newton  ▼•  Cborltan,  the  right  of  the  surety  exists 
whether  he  knew  of  the  stipulation  to  insure  or  not 

The  remaining  question  is  merely  whether  the  sixth  plea 
is  proved.  It  has  been  slightly  amended  in  pursuance  of 
the  leave  reserved*  We  are  of  opinion  that  the  evidence 
given  at  the  trial  is  sufficient  to  entitle  the  defendant  to 
have  the  verdict  entered  for  him  on  the  issue  on  the  sixth 
plea,  as  amended.  The  rule  will  therefore  be  absolute  to 
enter  the  verdict  for  the  defendant  upon  the  sixth  plea. 

Rule  absolute. 


Yatbs  o.  £.  Batledge  and  H.  Ratledge.  jan.  di. 

VrN  the  20th  of  December,  1859,  the  sheriff  of  Cheshire  Goods  having 

seized  certain  goods  of  the  defendants  under  a  writ  of  fi.  fa.  }„  execuUoo, 

in  this  action.     The  goods  were  sold  on  the  24th.    At  the  ^J  ^le^e, 

time  of  the  levy  there  was  due  to  W.  Sharp  and  W.  Wil-  ^"t  before  the 

■^  ^  remoTil  of  th< 

liams  60JL  for  rent  of  the  premises  whereon  the  goods  were  g<x^  ?«▼« 

notice  to  the 
iheriff  that 
TOBl  WM  due  to  hfan : — Hdd,  that  an  order  on  the  sheriff  to  pay  the  rent  out  of  the  proceeds  in 
Us  hands  was  properly  made. 

A.  being  inoebted  to  B.,  and  C.i>eing  his  surety,  A.  conreyed  certain  premises  by  way  of 
SMMtgage  to  C.  to  indemnify  him,  and  attorned  as  tenant  to  C.  at  a  rent  of  501,  a  year  payable 
in  advance.  The  goods  of  A.  having  been  seised  under  a  writ  of  execution:— ^e^,  that  by 
8  Ann.  c.  14,  s.  1,  C.  was  entitled  to  payment  of  this  rent  as  against  the  execution  creditor. 


the 
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seized,  by  virtae  of  a  deed  of  mortgage  dated  the  22nd  of 

October,  1859,  whereby  the  defendants  attorned  and  be- 

_    *•  came  tenants  to  them.     On  the  26th  of  December^  Sbm 

Ratueoox. 

and  Williams  caused  a  notice  to  be  senred  on  the  sheriff 
that  there  was  then  due  to  them,  or  to  Willett,  Tomer 
and  Bigham,  to  whom  they  had  agreed  to  assign  the 
mortgage,  the  sum  of  50/.  for  rent  of  the  premises.  By 
the  deed  above  referred  to,  after  reciting  that  Shaip 
and  Williams  were  sureties  for  the  defendants  to  Willett, 
Turner  and  Bigham  for  a  sum  which  the  defendants  there- 
by covenanted  to  pay  to  them  on  the  17th  of  December, 
1859,  the  defendants  assigned  the  premises  for  the  residoe 
of  a  term  to  Sharp  and  Williams.  The  interest  was  made 
payable  half-yearly,  on  the  22nd  of  October  and  the  22nd 
of  April  in  each  year,  and  the  defendants  thereby  attorned 
and  became  tenants  to  Sharp  and  Williams  at  the  yeariy 
rent  of  50/.,  payable  in  advance  by  equal  half-yearly  instal- 
ments, the  first  payment  to  be  on  the  date  thereof.  The 
goods  had  not  been  removed,  nor  had  the  money  been 
paid  over  by  the  sheriff  to  the  execution  creditor  at  the 
time  Sharp  and  Williams  served  the  sheriff  with  the  above 
notice.  Upon  the  application  of  Sharp  and  Williams,  an 
order  was  made  by  BramweH,  B.,  at  Chambers  that  ^  the 
sheriff  should  pay  the  proceeds  of  the  levy  made  under  the 
writ  of  fi.  fa.  to  Sharp  and  Williams  towards  sadsfaction  of 
the  sum  of  50/." 

Crompton  Hutton  now  moved  to  rescind  this  order. — 
First,  at  the  time  of  the  claim,  the  execution  creditor  had 
a  vested  right  to  the  proceeds  of  the  sale,  which  could 
not  be  divested  by  any  thing  subsequently  done  by  the 
landlords.     Now,  in  Amitt  v.  GameU{a\  the  landIoid*s 

(a)  3  B.  &  Aid.  440. 
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notice,  though  after  the  removal,  was  before  the  sale  of  the 

goods.    Where  the  landlord  retains  a  right  to  dbtrain,  such 

right  gives  him  a  kind  of  lien,  but  if  a  sale  has  actually  «• 

'  .....  Ratlbtwie. 

taken  place  before  he  makes  his  claim,  his  lien  is  gone; 

and  the  Court  will  not,  in  the  exercise  of-  its  equitable 
jurisdiction,  compel  the  sheriff  to  pay  over  monies  the 
interest  in  which  is  actually  vested  in  the  execution  credi- 
tor, [itforfin,  B. — If  the  goods  were  not  removed,  the 
case  is  within  the  words  of  the  8  Ann.  c.  14,  s.  1.] 
SmaUman  v.  Pollard  (a)  shews  that  no  action  will  lie 
against  the  sheriff  till  the  goods  are  removed.  In  Whar- 
ton V.  Naylor  {b)  it  was  held,  that  where  the  sheriff 
has  sold  the  goods  the  landlord  cannot  distrain.  That 
shews  that  after  the  sale  the  landlord  has  no  claim  against 
the  goods.  The  vendee  would  have  a  right  to  remove 
them.  No  action  lies  against  the  sheriff  if  he  pays  the 
execution  creditor  before  he  has  notice  of  the  landlord's 
claim :  see  per  Holroyd^  J.,  Amitt  v.  Gameit  (c).  No  doubt 
that  case  establishes  that,  where  the  landlord's  claim  is 
made  before  the  sale  and  after  the  removal,  the  sheriff  must 
pay  the  rent.  Andrews  v.  Dixon  (d)  was  decided  on  the 
ground  that  the  sheriff  had  acted  collusively.  The  true 
principle  is  that  the  landlord,  claiming  before  the  sale,  puts 
himself  in  the  same  position  as  he  would  have  been  by 
a  distress,  if  the  goods  had  not  been  in  the  custody  of  the 
law.  But  if  the  sale  takes  place  before  the  landlord's 
claim,  the  execution  creditor's  right  to  the  money  has  be- 
come vested :  that  appears  from  Giks  v.  Grover  (e). 

Secondly,  no  rent  was  due.  The  deed  was  a  mortgage 
deed.  It  shews  that  the  defendants  were  indebted  to  third 
persons,  and  that  the  landlords  were  their  sureties.  It  is 
only  a  security  for  the  purpose  of  indemnifying  the  land- 

(a)  6  Man.  &  G.  1001.  (d)  SB.k  Aid.  645. 

(ft)  12  Q.  B.  673.  .  (e)  9  Bing.  128.  158. 

(c)  3B.&Ald.440. 
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lords.     Nothing  was  due  to  them.     [Polloekf  C.  B.— Rent 
payable  in  advance  was  due.     CkanneU,  B. — Why  may  not 
».  a  mortgagee  redemise  to  the  mortgagor?     Looking  at 

the  demise,  rent  was  due.  Why  should  such  an  arrange- 
ment not  be  made  for  the  increased  security  of  the  mort- 
gagee ?]— He  referred  to  Brown  v.  The  Metropolitan  CoMr 
ties  Life  Assurance  Society  (a). 

Pollock,  C.  B.— As  to  the  first  point :  in  the  case  of 
Amitt  V.  Gameti  (b)  it  was  said  that  as  long  as  money 
remains  in  the  hands  of  the  sheriff  the  landlord's  right  is 
not  gone.  That  has  since  been  treated  as  law.  As  to  the 
other  point :  on  reading  the  deed,  it  is  evident  that  rent  was 
due;  and  we  cannot  enter  into  the  question  that  it  was 
meant  to  secure  the  payment  of  interest,  and  that  interest 
was  not  due.  There  is  nothing  contrary  to  law  in  making 
interest  payable  immediately. 

Martin,  B. — Whether  rent  was  due  or  not  depends  on 
the  terms  of  the  deed.  The  covenant  in  the  mortgage 
deed  is  lawfuL  The  only  objection  is  that  the  interest  on 
the  mortgage  money  was  not  due.  That  affords  no  answer. 
The  right  of  the  parties  must  depend  on  the  words  of  the 
deed.  The  rent  is  made  payable  in  advance,  and  such 
rent  is  within  the  statute :  Archbold*s  Practice,  596  (e). 
As  to  the  other  point,  the  Courts  have  for  a  series  of  yean 
been  in  the  habit  of  affording  equitable  redress  against  a 
sheriff  in  cases  like  the  present 

Channell,  B. — I  am  of  the  same  opinion.  A  sale, 
though  bona  fide,  does  not  prevent  the  landlord  from  put- 
ting in  his  claim  while  the  money  remains  in  the  hands  of 
the  sheriff.    As  to  the  other  point,  it  is  immaterial  that  the 

(a)  28  L.  J.,  Q.  B.  236.  (b)  3  B.  &  Aid.  440. 

(c)  9th  ed.  bj  Chitty  and  Prentice. 
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landlords,  the  mortgagees,  may  hare  been  timstees  for  some       1860. 
one  ebe.    The  relation  of  the  parties  was  this :  the  mort-      *:^^"'^ 
gageea,  who  were  clothed  with  the  legal  estate,  redemised  •• 

the  premises  to  the  defendants.  It  b  wholly  unimportant 
whether  that  was  done  for  the  convenience  of  the  mort- 
ptgptf  or  for  the  better  security  of  the  mortgage  debt.  The 
day  for  payment  of  the  rent  having  elapsed,  the  rent  was 
due  within  the  meaning  of  the  statute. 

Rule  refused. 


Doe  d.  BeESTON  v.  BiKKEB.  Jan.  31. 

JTEARCE  had  obtained  a  rale  calling  on  the  lessor  of  After  ?erdict 
the  plaintiff  to  shew  cause  why  the  judgment  signed  herein,  -^^  ^^^  * 

and  all  subsequent  proceedings,  should  not  be  set  aside  for  ^e1i!?oDdaat 
inemilaritv.  ha?iiig  grouDdi 

^  J  •  to  move  for  a 

The  cause  had  been  tried  before  Martin.  B.,  at  the  sit-  ?ew  trial,  with- 

in  the  first  four 

tings  in  Middlesex  after  Trinity  Term,  1859,  and  resulted  days  of  the 

term,  it  was 

in  a  verdict  for  the  lessor  of  the  plaintiff.    It  appeared,  arranged  that 

the  verdict  and 

however,  that  one  Ann  Calvert  was  the  person  really  en-  judpnnent  in  an 
titled  to  the  possession;  and  the  defendant  having  ground  pus, then 
to  move  for  a  new  trial,  the  learned  Judge  not  being  satis-  t^n^esame 
fied  with  the  verdict,  on  the  4th  of  November  last  it  was  J^jl^J^thlf 
arranged  that  the  verdict  and  judgment  in  an  action  of  ^^J^**?^^ 
trespass  between  the  defendant  and  the  lessor  of  the  plain-  t|^o  eiectment. 

*      ^  ^  *  On  the  action 

tiff,  which  was  then  on  the  paper  for  trial,  **  should  deter-  of  trespass 

It.     coming  on  for 

mine  the  verdict  and  judgment  in  this  action,  and  that  it  trialajaror 
should  not  be  necessary  to  apply  to  the  Court  to  set  aside  on  terms,  no 
the  verdict.**    The  action  of  trespass  was  called  on  upon  ^ther^dej 

Judgment 
having  been 
afterwards  signed  in  the  action  of  ejectment  x-^Hdd^  that  such  jndgment  was  irregular. 
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the  4th  of  NoTember,  but  the  trial  was  postponed  upon  the 
above  terms,  which  were  entered  on  the  Judge's  notes, 
until  the  21st,  when  the  trial  resulted  in  an  order,  by  con- 
sent, "  that  a  juror  be  withdrawn ;  possession  to  be  given  up 
in  a  fortnight  to  Ann  Calvert;  no  costs  on  either  side, 
either  in  the  County  Court  or  of  the  ejectment;  no  waste 
to  be  committed.**  Judgment  in  this  action  was  signed  on 
the  lOth  of  January,  and  possession  taken  by  the  sheriff 
under  a  writ  of  habere  facias  possessionem. 


Pdrry^  Serjt.,  and  Gibbons  now  shewed  cause,  on  the 
ground  that  the  judgment,  even  if  contrary  to  good  fiuth, 
was  not  irregular :  they  cited  Smith  v.  Clarke  (a). 


Channell,  B. — This  rule  must  be  absolute  in  its  terms. 
The  bargun,  in  effect,  was  that  the  decision  in  the  cause 
of  Bikker  v.  Beeston  should  decide  the  action  of  ejectment 
It  was  an  arrangement  which  it  was  competent  to  the 
parties  to  make,  and  which  was  prudent  and  proper  nnder 
the  circumstances.  On  the  trial  of  the  action  of  txespasi 
an  arrangement  was  made  that  a  juror  should  be  withdrawn, 
and  that  there  should  be  no  costs  in  the  action  of  ejectment 
The  effect  was  that  the  proceedings  in  the  ejectment  were 
an  end.  The  lessor  of  the  plaintiff  was  wrong  in  signing 
judgment  and  issuing  execution.  The  only  doubt  I  hafe 
had  is  whether  this  was  an  irregularity. 

Pollock,  C.  B.,  and  Martin,  B.,  concurred. 

Rule  abscdnte. 

(a)  2  Dowl.  218. 
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Thb  Attobnbt  Gbnbbal  V,  Giles  and  Sir  Sahtol         1860. 

BlGNOLD.  FA,  10. 


I 


NFORM  ATION  in  equity  by  the  Attorney  General  (so  A  tetuior, 
fiu*  08  material)  as  follows: —  1820,  by  hit 

fr«i_       L-  ^    y  •    •    n  ..  1*  «.  "'^^  directed 

xbe  object  of  this  information  is  to  obtain  payment  of  hii  esute  u> 
the  legacy  duty  owing  to  the  Crown  in  respect  of  the  twomoietiei, 
residuary  estate  of  Joachim  Hibberd^  late  of  New  Sarum,  whichVium 
in  the  county  of  Wilts,  innkeeper,  deceased,  hereinafter  re-  g'^  1fe?ceiit. 
fened  to  as  "  the  testator,"  and  to  have  the  same  discharged  ^l^*  ^\^\^ 
out  of  a  sum  of  4300/1   Consolidated   Bank  Annuities,  name  wm  to 

be  incladed ; 

which  is  the  only  part  of  the  testator's  estate  now  remain-  and  as  to  thu 
ing  unadministered ;  and  to  restrain  the  defendant  George  directed  that 
Gilesy  who  is  the  testator's  legal  personal  representative,  of  certain 
and  ^  the  defendant  Sir  Samuel  Bignold,  who  claims  to  be  gu^fig^tl^yond 
entitled  to  the  said  sum  by  purchase  from  the  residuary  conJoU^ibould 
legatee,  from  transferring  or  dealing  with  the  same  until  !^ '^^?^^ 

in  the  names 
of  Us  executors,  m  trust  to  pay  the  dindends  thereon  and  also  on  the  4300/.  Consols  to  his 
wife  for  life  ;  and  upon  her  death  he  bequeathed  this  moiety  to  A.,  saye  and  except  the  A'300L 
CoBSolSy  the  dividends  upon  which,  amounting  to  129/.  a  year,  he  directed  to  be  paid  to  three 
annuitants  of  20L  a  year  each,  and  the  remainder  to  a  nephew  during  his  life.  He  then 
bequeathed  the  annuities  of  20L  to  three  other  annuitants,  and  after  the  decease  of  the  surrivor 
of  them  he  bequeathed  the  4300/.  Consols  to  A.  absolutely.  The  executors  realised  the  pro- 
perty, and  it  was  ascertained  that  5099/.  was  the  amount  to  be  invested  to  make  up,  together 
with  the  4300/.  Consols,  the  moiety  of  the  dividends  on  which  were  to  be  paid  to  the  wife  for  life. 
The  executors  entered  into  an  arrangement  with  the  widow  and  A.  and  her  husband,  by  which 
the  5099/L  was  pud  over  to  the  latter,  but  no  legacy  duty  was  paid  upon  it.  The  widow  died 
in  Hay  1835,  and  in  May  1837  A.  sold  and  assigned  to  R.  the  4300/.  Consols,  subject  to 
the  annuities  then  in  existence  and  legacy  duty  chargeable  on  A.  in  respect  thereof. 

Hdd:  First,  that  the  5099/.  and  4300/.  were  separate  legacies,  and  that  B.  was  not  a  debtor 
to  the  Crown  in  respect  of  the  legacY  duty  payable  on  the  5099/. 

Seooodly,  that  the  Crown  had  no  lien  on  the  4300/.  in  respect  of  such  duty. 

V0L.V.— N.  8,  8  EXCH, 
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payment  of  the  said  duty,  and  also  to  restrain  the  Bank  of 
England  from  permitting  any  such  transfer  to  be  made. 

The  testator  was,  at  the  time  of  making  bis  will  and  of 
his  death  hereinafter  respectively  mentioned,  the  absolute 
owner  of  certain  real  estate,  and  was  also  possessed  of  cer- 
tain  leasehold   property  and  of  a  sum  of  4300/1,  ZL  per 
centum  Consolidated  Bank  Annuities  (hereinafter  referred 
to  as  4300/.  Consols)  and  of  other  personal  estate ;  and  on  the 
8  th  day  of  December,  1819,  he  made  his  last  will  and  testa- 
ment in  writing  of  that  date  which  was  duly  executed  and 
attested  as  was  then  by  law  required  for  devising  real  estate^ 
and  he  thereby  appointed  his  brother  Joseph  Hibberd  and 
also  Charles  Beale  (both  since  deceased)  joint  executors,  and 
devised  to  them  all  his  freehold  and  leasehold  estates  in 
trust  to  sell  the  same  as  therein  mentioned.     And  he  gafe 
and  bequeathed  to  them  all  his  moneys  in  the  funds,  and  all 
other  his  real  and  personal  property  in  trust  to  sell  and  daa* 
pose  of  the  same  as  therein  mentioned,  in  order  to  reduee 
the  whole  thereof  into  one  aggregate  sum  of  money.     And 
he  directed  that  as  soon  as  such  aggregate  amount  shoukl 
be  ascertained,  including  the  4300L  which  he  had  in  the 
4/.  per  cents.,  the  whole  should  be  divided  into  two  equil 
moieties ;  and  that  the  said  Joseph  Hibberd  and  Cb^jici 
Beale  and  the  survivor  of  them,  their  or  his  executors  or 
administrators,  should  out  of  one  moiety  of  the  said  aggre- 
gate amount,  and  of  which  the  said  4300iL  in  the  SL  per 
cents,  should  be  a  part,  pay  any  balance  that  might  appear 
due  from  the  testator  to  the  said  Joseph  Hibberd  as  his 
(virtner  in  the  plastering  business,  together  also  with  his 
just  debts  and  funeral  expenses  and  the  costs  of  proving 
his  will,  together  also  with  the  legacies  therein  mentioned 
^boing  eleven  legacies  of  5/.  each),  and  after  payment  of 
the  boforr  mentioned  chaiges  and  l^acies,  should  invest 
the  surplus  of  such  moiety  alao  in  the  government  stocks 
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or  funds  in  the  names  of  the  said  Joseph  Hibberd  and 
Charles  Beaie,  or  the  survivor  of  them,  their  or  his  execu- 
tors or  administrators,  in  trust  to  pay  the  annual  dividends 
thereof  (including  also  the  annual  dividends  of  the  said 
480(M1  then  already  invested  as  aforesaid)  unto  his  dear 
wife  Ann  Hibberd  (now  deceased)  during  her  life  provided 
she  should  remain  his  widow,  but  in  case  of  her  death  or 
fbtore  marriage  which  should  first  happen ;  then  he  gave 
and  bequeathed  such  moiety  of  the  said  aggregate  amount 
unto  Ann  Beale,  therein  described  as  the  wife  of  the  said 
Charles  Beale,  as  her  own  sole  property  for  ever,  save  and 
except  the  said  sum  of  4300/1  in  the  SL  per  cents.,  which  the 
testator  directed  should  remain  there  and  be  transferred 
into  the  names  of  the  said  Joseph  Hibberd  and  Charles 
Beale,  or  the  survivor  of  them,  their  or  his  executors  or 
administrators,  for  the  purpose  of  paying  certain  life  annui- 
tiest,  all  of  which  have  now  ceased  by  the  death  of  the 
req)ective  annuitants  with  the  exception  of  one  of  20/., 
payable  to  Louisa  Webb,  who  is  still  living.  And  after  the 
death  of  the  survivor  of  the  said  annuitants,  including  the 
Btid  Louisa  Webb,  then  the  testator  gave  and  bequeathed  the 
principal  sum  of  4300/.  in  the  3L  per  cents,  and  all  interest 
due  thereon  (if  any)  unto  the  said  Ann  Beale,  her  heirs 
and  assigns,  and  to  be  disposed  of  by  will  or  otherwise  as 
she  might  think  fit  And  the  testator  disposed  of  the  other 
moiety  of  the  said  aggregate  amount  of  his  real  and  per- 
sonal efiects  for  the  other  persons  and  purposes  therein 
mentioned,  and  to  which  it  is  unnecessary  for  the  purposes 
of  tins  suit  more  particularly  to  refer,  inasmuch  as  no  ques- 
tion arises  in  regard  to  the  duty  on  that  moiety. 

The  testator  died  in  July,  1820,  leaving  his  widow  Ann 
Hibberd  surviving  him,  and  his  will  was  on  the  15th  day  of 
September  following  duly  proved  in  the  Prerogative  Court 
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of  the  Archbishop  of  Canterbury  by  Joeepb  Hibberd  and 
Charles  Beale  the  executors  therein  namecL 

Soon  after  the  testator's  death  his  executors  sold  hb  real 
estate  and  also  converted  his  personal  estate  (other  than  the 
430021  Consols)  into  money,  part  of  which  they  appro- 
priated to  answer  that  moiety  of  his  residuary  estate  which 
was  given  to  his  widow  for  her  life,  and  which  moiety  thm 
consisted  of. a  sum  of  5099/.  l\s.l^  sterluig,in  addition  to 
the  said  sum  of  430021  Consols  by  the  said  will  directed  to 
form  part  thereof.  And  they  duly  accounted  to  the  Crown 
for  legacy  duty  in  respect  of  all  the  testator's  estate,  except 
that  portion  thereof  which  was  as  before  stated  appropriated 
to  answer  the  moiety  given  to  his  widow  for  her  liie,  and 
the  duty  on  which  was  consequently  not  payable  till  after 
her  death. 

The  said  sum  of  5099/.  llsA^  ought  according  to  the 
testator's  will  to  have  been  invested  for  the  benefit  of  his 
widow  during  her  life,  but  instead  of  doing  this  his  execu- 
tors entered  into  some  arrangement  with  the  widow  fcr 
enabling  the  said  Charles  Beale  and  Ann  Beale  his  wife  at 
once  to  receive  the  same  for  their  own  use  without  waiting 
for  the  widow's  death,  and  in  pursuance  of  such  arrange- 
ment the  whole  of  the  said  sum  was  forthwith  paid  to 
them. 

Charles  Beale  afterwards  became  bankrupt,  and  died  in 
the  year  1825  in  insolvent  circumstances,  leaving  Joseph 
Hibberd  surviving  him.  And  Joseph  Hibberd  died  on  the 
8lh  day  of  March,  1827,  having  by  his  will,  dated  the  5lh 
day  of  February,  1827,  appointed  the  defendant  Geoige 
Giles  to  be  executor  thereof  jointly  with  one  James  Sheppard 
who  is  since  dead,  both  of  whom  duly  proved  the  same  on 
the  17th  day  of  July,  1827,  in  the  Prerogative  Court  of 
the  Archbishop  of  Canterbury. 
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Ann  Hibberd,  the  testator's  widow,  died  on  the  2l8t  day 
of  Biay,  1835. 

On  the  17th  day  of  May,  1837,  the  said  Ann  Beale,  by 
an  indenture  of  that  date  made  between  herself  of  the  first 
part,  the  said  George  Giles  and  James  Sheppard  of  the 
second  part,  and  John  Wright  (since  deceased),  the  defend- 
ant Sir  Samuel  Bignold  (then  Samuel  Bignold,  Esquire), 
and  also  Robert  John  Bunyon  (since  deceased)  of  the  third 
port,  in  consideration  of  S06L  then  paid  to  her,  assigned 
to  the  said  John  Wright,  Samuel  Bignold  and  Robert  John 
Boynon,  their  executors  and  administrators,  the  said  sum  of 
Consols,  by  the  description  of  *'  all  that  the  said  sum  of 
4300/.  3L  per  centum  Consolidated  Bank  Annuities,  which 
as  part  of  one  moiety  of  the  aggregate  amount  of  the  pro- 
duce of  the  real  and  personal  estates  of  the  said  testator, 
and  also  substantively,  was  given  to  or  in  trust  for  the  said 
Aon  Beale  as  before  mentioned,"  and  the  dividends  and 
annual  produce  of  the  same,  subject  to  the  payment  there- 
oat  of  the  several  life  annuities  therein  mentioned,  to  have, 
bold,  receive  and  take  the  capital  sum,  dividends  and  annual 
produce  and  other  premises  thereby  assigned,  and  every  part 
thereof,  subject  to  the  said  annuities  as  aforesaid,  and  also 
to  the  payment  of  the  legacy  duty  chargeable  upon  the  said 
Ann  Beale  in  respect  of  the  same  premises,  unto  the  said 
John  Wright,  Samuel  Bignold  and  Robert  John  Bunyon, 
their  executors,  administrators  and  assigns  absolutely. 

The  said  James  Sheppard  died  in  or  about  the  year  1843, 
and  thereupon  the  defendant  George  Giles  became  and  he 
DOW  is  the  sole  legal  personal  representative  both  of  his 
own  testator  Joseph  Hibberd  and  also  of  the  original  testa- 
tor hereinbefore  named.  The  said  Ann  Beale  (then  Ann 
Sleat)  died  on  the  12th  day  of  May,  1846.  The  said  sum 
of  4300/.  Consols  is  now  standing  in  the  names  of  the 
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said  George  Giles  and  James  Sbeppard  in  the  books  of  the 
Governor  and  Company  of  the  Bank  of  England,  and  ii 
the  only  portion  of  the  testatoi^s  estate  which  temttDS 
unadministered. 

Ann  Beale  was  a  stranger  in  blood  to  the  testatoTi 
and  upon  the  death  of  the  testator's  widow  in  18M, 
legacy  duty  at  the  rate  of  102^  per  cent  became  payable  in 
respect  of  the  money  appropriated  to  answer  the  mmety  of 
the  testator  s  estate  given  to  his  widow  during  her  life,  and 
afterwards  to  Ann  Beale  as  before  stated^  but  no  part  of 
such  duty  was  ever  paid.  In  1850,  when  the  fieict  of  the 
widow's  death  first  became  known  to  the  CommisstoDen  ot 
Inland  Revenue,  application  was  made  by  them  to  the 
defendant  George  Giles  for  payment  of  738/1 14«.  2dL,  the 
amount  of  duty  then  payable ;  but  he  having  no  means  of 
discharging  the  same  memorialized  the  Commissioners  to 
suspend  the  collection  thereof  until  the  said  som  of  43001 
Consols  should  fall  into  possession  upon  the  death  of  the 
last  surviving  annuitant,  which  they  consented  to  do  upoa 
his  entering  into  a  bond  for  securing  the  same.  And  the 
said  George  Giles  did  accordingly  enter  into  a  bond,  dated 
the  12th  day  of  March,  1851,  conditioned  for  payment  of 
the  said  sum  of  738/.  14«.  2d.^  with  interest  thereon  at  4iL 
per  cent.,  so  soon  as  the  said  sum  of  43002i  Consols  should 
fall  into  possession;  and  also  of  the  legacy  duty  which 
would  then  be  payable  in  respect  of  the  said  lastly  men* 
tioned  sum ;  and  also  conditioned  that  he  should  not  in 
the  meantime  transfer  or  assign  the  said  sum  of  4A0OL 
Consols,  or  any  part  thereof,  to  any  person  whomsoever; 
or  do  or  consent  to  any  other  act,  whereby  the  same  should 
be  reduced  or  lessened,  without  the  sanction  and  consent  of 
the  said  Commissioners. 

The  defendant,  Sir  Samuel  Bignold,  has,  in  consequence 


HILARY  VACATION^    23    VICT. 

of  the  death  of  his  co-assigns,  the  said  John  Wright  and 
Robert  John  Bunyon,  become  solely  entitled,  under  the 
assignment  made  to  them  by  the  said  Ann  Beale  as  before 
stated,  to  so  much  of  the  said  sum  of  4300^  Consols  as 
will  remain  after  payment  of  the  legacy  duty  owing  to  the 
Crown  in  respect  of  the  testator's  residuary  estate.  And 
be  lately  filed  his  bill  of  complaint  in  the  Court  of  Chancery 
against  the  said  George  Giles,  stating,  amongst  other  things, 
the  said  testator's  will,  and  the  assignment  of  the  said  sum 
of  4300^  Consols  to  himself  and  the  said  John  Wright  and 
Robert  John  Bunyon  as  before  stated ;  and  also  stating  that 
in  the  e?ents  which  have  happened,  the  only  annuity  now 
chargeable  upon  the  dividends  of  the  said  Consols  is  the 
annuity  of  202.  in  favour  of  the  said  Louisa  Webb ;  and 
that  the  dividends  on  the  sum  of  666/.  135,  AcL  Consols  is 
suflbuent  to  answer  the  same,  and  insisting  that  the  sum  of 
3633iL  6#.  Sd.,  the  balance  of  the  said  sum  of  4300/.  Con- 
aol%  after  deducting  therefit>m  the  said  sum  of  666/*  135. 4cil, 
and  after  payment  of  the  legacy  duty  thereon,  ought  to  be 
transferred  to  him  by  the  said  George  Giles ;  and  praying  that 
the  defendant  George  Giles  might  be  decreed  to  transfer  the 
same  to  him  accordingly.  And  thereupon  the  defendant 
George  Giles  appeared  and  put  in  his  answer  to  the  said 
bill,  and  claimed  to  retain  out  of  the  said  sum  of  4S00L 
Consols  not  only  the  legacy  duty  thereon,  but  also  the 
legacy  duty  payable  in  respect  of  the  remainder  of  the 
moiety  of  the  testator's  estate  of  which  it  forms  part.  And 
upon  hearing  of  the  cause,  his  Honor  Vice  Chancellor 
Kmieriley  declared  that  the  defendant  George  Giles 
was  not  entitled  to  retain  any  legacy  duty  from  the  said 
sum  of  43002.  Consols  other  than  the  duty  payable  on  that 
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behalf  of  her  Majesty,  insists  that  whatever  right  the  de- 
fendant Sir  Samuel  Bignold  may  have  acquired  in  reUdon 
to  the  said  sum  of  43002.  Consols  as  against  the  defendant 
George  Giles,  he  has  not  acquired  as  against  the  Crown  a 
right  to  any  greater  or  other  portion  thereof  than  will 
remain  after  satisfying  the  legacy  duty  payable  on  account 
of  the  whole  of  that  moiety  of  the  testator^s  residuary 
estate  of  which  it  forms  part  as  hereinbefore  stated ;  and 
that  in  fact  so  much  of  the  said  sum  as  is  equivalent  to  the 
amount  of  such  duty  belongs  to  the  Crown  and  ought  to  be 
transferred  or  sold,  and  the  produce  paid  to  the  Receiver 
General  of  Inland  Revenue  accordingly,  and  that  the  re- 
maining portion  only  belongs  to  the  defendant  Sir  Samuel 
Bignold, 

However  the  defendant  Sir  Samuel  Bignold  claims  to  be 
entitled  to  the  whole  of  the  said  sura  of  43007.  Consols, 
subject  to  the  payment  of  the  legacy  duty  on  that  sum 
only ;  and  he  insists  that  the  estates  of  the  said  Joseph 
Ilibberd,  Charles  Bcale  and  Ann  Beale  and  the  sud 
George  Giles  are  alone  liable  to  the  payment  of  the  legacy 
duty  on  the  remainder  of  the  said  testator's  estate. 

Prayer  (inter  alia). — That  it  may  be  declared  that  the 
before  mentioned  sum  of  43007.  Consols,  now  standing  in 
the  names  of  the  defendant  George  Giles  and  the  said 
James  Sheppard,  deceased,  in  the  books  of  the  Governor 
and  Company  of  the  Bank  of  England,  upon  the  trusts  by 
the  said  testator's  will  declared  concerning  the  moiety  of 
his  residuary  estate  given  to  his  widow  during  her  life,  as 
hereinbefore  stated,  is  liable  to  answer  and  make  good  the 
whole  of  the  legacy  duty  payable  to  her  Majesty  in  respect 
of  such  nioietv. 

The  defendant  Giles,  by  his  Answer,  admitted  all  the 
Matcmcnts  in  the  information  to  be  true. 
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The  defendant  Sir  Samuel  Bignold  also  admitted  the 
hctB,  and  set  out  the  will  more  fully,  as  follows : — 

^  I  admit  that  the  testator  Joachim  Hibberd  in  the  said  in- 
formation named  was,  at  the  time  of  making  his  will  and 
of  his  death  hereinafter  mentioned,  the  absolute  owner  of 
certain  real  estate,  and  possessed  of  certain  leasehold  pro- 
perty, and  of  a  sum  of  4300/.  3L  per  cent  Consolidated 
Bank  Annuities,  and  of  other  personal  estate,  and  that  such 
will  as  in  the  said  information  is  mentioned  to  bear  date 
the  8th  day  of  December,  1819,  was  duly  made  and  exe- 
cuted and  of  and  to  such  purport  and  effect  as  in  the  2nd 
paragraph  of  the  said  information  in  that  behalf  set  forth, 
8o  far  as  the  same  b  therein  set  forth ;  but  I  say  that  the 
will  of  the  said  testator,  after  directing  the  said  sum  of 
4300iL  3L  per  cent.  Consolidated  Bank  Annuities  to  be 
transferred  into  the  names  of  Joseph  Hibberd  and  Charles 
Beale,  or  the  survivor  of  them,  their  or  his  executors  or 
adminbtrators,  as  in  the  said  information  is  in  that  behalf 
set  forth,  proceeded  in  the  words  following,  that  is  to  say — 
*  for  the  uses  and  purposes  following,  (that  is  to  say)  as 
to  the  annual  dividends  or  interest  now  payable  thereon, 
amounting  to  1297.  per  annum,  in  trust  to  pay  to  my 
brother  James  Hibberd  and  to  my  sisters  Patience  Lane 
and  Susannah  Bowing  one  clear  yearly  annuity  or  sum  of 
2021  each  during  their  natural  lives ;  but  in  cose  my  said 
brother  James  should  claim  the  balance  of  about  120/.  due 
to  him  on  an  outstanding  account  between  him  and  rac, 
and  if  he  shall  be  paid  such  balance,  then  and  in  that  case 
1  do  direct  that  the  annuity  of  20/.  hereby  directed  to  be 
paid  to  him  shall,  when  payable  to  him,  be  suspended  for 
six  years,  and  the  remainder  of  the  said  dividends  or  inte- 
rest of  129/1  I  do  direct  to  be  paid  to  my  nephew  Robert 
Samuel  Hibberd  during  his  life ;  and  as  and  when  my  said 
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1800.  brother  James  and  sisters  Patience  and  Susannah  shall 
^^^^  depart  thb  life,  then  I  do  direct  that  the  three  8e?eial 
GmsBAi.     annuities  of  20L  each  shall  devolve  and  be  paid  to  the 

61LS8.  sud  Louisa  Hibberd,  Robert  Samuel  Hibberd  and  Elisa- 
beth Hibberd,  the  eldest  taking  the  first  of  the  said  annui- 
ties that  falls,  and  the  others  in  like  manner  by  seniority; 
and  after  the  decease  of  the  survivor  of  them  the  said 
Louisa  Hibberd,  Robert  Samuel  Hibberd  and  Elizabeth 
Hibberd,  then  I  do  give  and  bequeath  the  said  principal 
sum  of  4S00L  in  the  3L  per  Cents,  and  all  interest  due 
thereon  (if  any)  unto  the  said  Ann  Beale,  her  heirs  and 
assigns,  and  to  be  disposed  of  by  will  or  otherwise  as  she 
may  think  fit«'  But  for  my  greater  certainty  herein  I  crave 
leave  to  refer  to  the  said  will  or  the  probate  copy  thereof 
when  produced.'' 

The  Solicitor  General  and  A.  Hanson  argued  for  the  Crown 
(Jan.  30). — ^The  sum  of  4t300L  Consols  is  subject  to  the 
legacy  duty  payable  on  the  whole  of  that  moiety  of  the 
testator's  estate  of  which  it  forms  a  part,  or,  at  all  events^ 
the  Crown  has  a  lien^n  the  4300il  in  respect  of  the  duty 
payable  on  the  5099^  It  is  true  that  on  an  application  by 
Sir  S.  Bignold  to  have  the  4300/.  Consols  transferred  to 
him,  minus  a  sum  sufficient  to  pay  the  surviving  annuitant, 
Kinderslej/y  V.  C,  decided  that  Giles  was  not  entitled,  as 
against  Sir  S.  Bignold,  to  a  reservation  of  any  part  of  the 
4300JL  in  respect  of  the  legacy  duty  payable  on  the  SOSdL, 
the  other  portion  of  the  moiety :  Bignold  v.  GHee  (a).  That 
decision,  however,  turned  on  the  language  of  the  assign* 
ment.  [Pollock,  C.  B. —  Suppose  a  testator  bequeathed  the 
interest  of  100,000^  to  bis  wife  for  life,  and  upon  her  death 
one  half  of  the  principal  to  A.  B.  and  the  other  to  C.  D«f 

(a)  4  Drew.  343. 


HILABY  YAGATION^    23    VICT.  265 

and  the  executors,  in  the  lifetime  of  the  wife  and  with  her  i860, 
conaenty  transferred  to  A.  B.  hb  moiety  of  the  principal,  I  ^^^-^ 
take  it  no  l^;acy  duty  would  be  payable  on  that  moiety  Obmxral 
during  the  life  of  the  wife ;  then,  upon  her  death,  C.  D.  Gilbs. 
would  be  entitled  to  his  moieQr  subject  to  payment  of  duty 
upon  that  amount  only,  and  the  Crown  could  not  require 
him  to  pay  the  duty  on  the  whole  100,000iL]  This  case  is 
different,  inasmuch  as  the  4300/.  forms  a  portion  of  a  specific 
legacy ;  and  it  is  submitted  that  every  portion  of  that  legacy 
is  liable  to  the  entire  duty.  At  the  time  Sir  8.  Bignold 
took  the  assignment  of  the  4300L  he  knew  that  the  duty 
had  become  payable,  for  the  widow  died  two  years  before, 
and  he  never  inquired  whether  it  had  been  paid.  The 
question  turns  on  the  36  Geo.  3,  c.  52.  The  earlier  statutes, 
20  Geo.  3,  c  28,  23  Geo.  3,  c  58,  and  the  29  Geo.  3, 
c  51,  imposed  the  duty  on  the  receipt  of  the  legacy.  The 
36  Geo.  3,  c.  52,  s.  2,  imposed  certain  duties  **  upon  every 
legacy,  specific  or  pecuniary,  or  of  any  other  description, 
given  by  any  will  or  testamentary  instrument**  The  policy 
and  intent  of  that  Act  was  to  make  the  duty  chargeable  on 
the  legacy  itself:  HiU  v.  Atkinson  {a).  It  is  not  contended 
that  a  gross  estate  unappropriated  is  liable  to  the  duty  pay- 
able on  particular  legacies,  but  only  that  as  soon  as  a  legacy 
comes  into  existence  it  is  chargeable  with  duty,  so  that 
the  duty  valued  in  money  becomes  a  portion  of  the  legacy 
itselC  Here  the  legacy  was  appropriated  by  anticipation 
in  the  lifetime  of  the  testator's  widow,  and  the  duty  having 
thus  become  payable  it  was  chargeable  on  the  entire  moiety. 
The  8th,  9th,  11th,  17th,  19th  and  24th  sections  of  the 
36  Gea  3,  a  52,  and  the  5th  section  of  the  45  Geo.  3, 
c  28,  support  this  view.  [Martinf  B. — The  first  question 
is,  what  is  the  nature  of  the  legacy  to  Ann  Beale :  is  it  one 

(a)  2  MeriT.  45. 


266  EXCHEQUER   REFORTS. 

I860.  legacy  or  two  legacies?]  It  is  one  legacy,  payable  at  diffe- 
y^'"^^^^  rent  periods.  The  testator  cave  an  amreeate  one  half  of 
GxMERAL  his  estate  first  to  his  widow  for  life  and  afterwards  to  Ann 
OiLis.  Beale,  postponing  the  enjoyment  of  a  part  of  it.  Upon  the 
death  of  the  testator's  widow  Ann  Beale  became  entided 
to  the  509921  absolutely,  but  she  took  the  4300iL  subject  to 
the  payment  of  certain  life  annuities.  The  period  of  the 
enjoyment  of  the  4300/.  was  postponed,  but  it  is  ue?erthe- 
less  a  portion  of  the  legacy  bequeathed  to  her.  [AforfM, 
6. — When  was  the  duty  payable  on  the  43007.?]  Upon 
the  death  of  the  testator's  widow,  and  the  mode  of  ascer- 
taining the  duty  is  provided  for  by  the  9th  section  of  the 
36  Geo.  3,  c.  52.  The  duty  is  to  be  calculated  on  the 
value  of  the  legacy  after  deducting  the  value  of  the  annuity, 
and  the  duty  is  to  be  paid  by  the  person  entitled  to  the 
legacy  charged  with  the  annuity.  So  far  fix)m  these  two 
sums  being  two  legacies,  the  duty,  though  of  necesnty 
calculated  on  a  different  scale,  became  payable  upon  each 
portion  of  the  single  legacy  at  the  time  of  the  widow's 
death.  By  the  6th  section,  if  an  executor  pays  a  legacy 
without  paying  the  duty,  it  becomes  a  debt  to  the  Crown 
both  from  the  executor  and  legatee.  There  are  several 
authorities  which  shew  that  the  Crown  has  a  lien  on  the 
4300/.  in  respect  of  the  duty  payable  on  the  5099/.  In 
Stow  V.  Davenport  (a),  where  there  was  a  devise  of  land 
subject  to  an  annuity  clear  of  all  taxes,  it  was  held  that 
it  was  the  same  in  effect  as  if  the  legacy  duty  had  been 
directly  charged  upon  the  land.  In  the  case  o{  In  re 
Eicin  {b\  Alexander^  C.  B.,  said  that  legacy  duty  was  a 
charge  upon  the  personal  estate  which  is  to  be  handed  over 
to  the  legatee.     In  The  Attorney  General  v.  Cavenduh  (c) 

(a)  5  B.  &  Adol.  359.  (b)  1  C.  &  J.  151. 

(c)  ^^•ight.  82. 
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it  was  held  that  legacy  duty  was  payable  ia  respect  of  the        i860, 
interest  which  had  accrued  upon  the  residuary  estate  of  the      ^"^^'f^^ 

*  "^  ^  Attobret 

testator,     Thomas  y.  Montgomery  (a)  is  also  an  authority      Gsxx&al 

that,  where  a  legacy  is  not  paid  at  the  time  appointed  by       Giles. 

the  testator,  legacy  duty  is  payable  not  merely  on  the 

capital  sum  bequeathed,  but  on  the  aggregate  amount  of 

capital  and  interest  which  is  ultimately  received  by  the, 

legatee.     The  principle  of  that  decision,  as  stated  by  Jx>rd 

Lyndhurst,  C«,  in  his  judgment,  is  that  at  the  time  when 

the  legacies  were  payable  there  was  a  sum  appropriated  for 

the  legacies  and  a  sum  appropriated  to  the  payment  of  the 

duty,  and  that  it  was  consonant  with  justice  and  the  scope 

and  spirit  of  the  statutes  that  the  legatees  should  have  that 

part  of  the  fund  which  they  would  have  had  if  the  appro* 

priation  had  been  made  at  the  time  fixed  by  the  will,  and 

that  the  Crown  should  have  the  benefit  of  that  part  of  the 

fund  which  it  would  have  been  incumbent  on  the  Court  at 

the  same  time  to  have  set  apart  for  the  discharge  of  the 

doty.     In  the  case  of  Noel  v.  Lord  Henley  (& ),  Bichards, 

C.  B.,  said,  **  The  legacy  duty  is  a  charge  upon  the  legacy, 

not  upon  the  estate;  but  where  the  legacy  is  given  free 

of  duty  it  is  an  increase  of  the  legacy  it&elf,  and  ought 

therefore  to  be  paid  out  of  the  same  fund.** — They  also 

referred  to  an  office  copy  of  a  decree  in  a  case  of  The 

AUontey  General  v.  Potter  (c). 


K  W.  Cooper  appeared  for  the  defendant  Giles,  but 
declined  to  argue. 

Baoill  and  Martindale,  for  the  defendant  Bignold. — The 
4300iL  is  not  part  of  one  specific  legacy,  but  that  sum  and 
the  5099iL  are  two  distinct  legacies.     In  the  will  the  4300/. 

(a)  S  Robs.  502.  (b)  7  Price,  241. 

(c)  See  judgment,  p.  273. 
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18  treated  as  a  separate  sum  producing  an  annual  income 
of  129L  a  year,  which  is  divided  amongst  certain  annuitants^ 
and  after  their  death  given  to  Ann  Beale.  The  gift  of 
the  4300iL  is  not  only  subject  to  rights  of  sanrivonhip 
among  the  annuitants,  but  also  to  the  payment  to  the 
testator's  brother  of  a  sum  of  1202.,  if  he  should  claim  it 
The  distinction  between  a  general  legacy  and  a  specific 
legacy  is  well  established  in  Courts  of  eqnity.  In  the 
event  of  a  deficiency  of  assets,  a  general  legacy  abatea^ 
but  it  is  not  so  with  a  specific  legacy.  The  rule  laid 
down  in  Roper  on  Legacies,  p.  188,  is,  *'  that  if  a  dear 
intention  appear  firora  the  will  that  the  testator  meant  to 
bequeath  the  identical  stock  or  annuities  he  was  poaseased 
of  at  the  date  of  it  (although  he  had  not  expressly  declared 
that  intention  nor  referred  to  the  stocky  such  intention  will 
constitute  the  bequest  specific"  One  instance  there  given 
is  ''  where  the  testator,  possessing  stocks  or  annuities  at  the 
date  of  his  will,  disposed  of  them  in  fractional  parts,  in 
giving  one  of  which  he  adopted  such  expressions  of  refier- 
ence  as  to  raise  a  clear  inference  that  he  intended  the 
identical  stock  or  annuities  he  then  possessed."  No  doubt, 
before  the  36  Geo.  3,  c.  52,  legacy  duty  was  imposed  on 
the  receipt  of  the  legacy,  and  consequently,  if  legacies  were 
payable  at  different  periods,  the  duty  only  attached  at  the 
times  when  they  were  paid.  So,  again,  if  part  of  a  legacy 
was  paid,  the  duty  was  payable  on  that  part  only :  29  Geo.  3, 
c.  51.  By  the  36  Geo.  3,  c.  52,  the  doty  is  charged  npon 
the  legacy  instead  of  the  receipt;  but  the  distinction  is 
still  preserved  between  the  payment  of  legacies  and  parts 
of  legacies. — (They  referred  to  the  preamble  and  2nd  sec- 
tion of  the  36  Geo.  3,  c.  52.)  By  section  6,  the  duty  is 
charged  on  the  legacy,  and  is  to  be  paid  or  retained  by  the 
executor  at  the  time  when  he  pays  the  legacy  or  any  part 
of  it.     If  he  retains  the  duty,  he  alone  is  responsible  for 
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it ;  but  if  he  pays  the  legacy  or  any  part  of  it  without 
deducting  the  duty^  it  becomes  a  debt  due  to  the  Crown  . 
both  from  him  and  the  person  who  receives  the  legacy.  Ommebal 
Here  the  5099/.  has  been  paid  without  deducting  the  duty,  Qiuca. 
and  therefore  the  duty  has  become  a  debt  due  from  the 
persons  who  have  paid  and  received  the  legacy.  A  charge 
upon  the  subject  must  be  expressed  in  clear  and  unam- 
biguous terms.  Here  there  is  a  general  legacy  payable  at 
one  time,  and  a  specific  legacy  payable  at  another  time, 
under  different  circumstances  and  subject  to  certiun  con- 
tingencies ;  or,  if  the  two  sums  of  5099/.  and  4300/.  be 
considered  as  one  legacy,  still,  under  these  acts  of  parlia- 
ment, the  du^  would  be  chargeable  on  those  sums  as 
separate  legacies ;  and  further,  even  if  they  are  not  separate 
legacies,  there  b  no  provbion  in  these  Acts  which  makes 
the  duty  a  charge  on  the  corpus  of  the  property,  but  only 
on  the  persons  paying  and  receiving  the  legacy.  When 
the  legislature  intended  to  make  the  property  chaigeable, 
they  have  so  expressed  it.  The  55  Geo.  3»  c.  184,  which 
is  in  pari  materia  with  the  Legacy  Duty  Acts,  expressly 
declares  that  where  credit  is  given  for  probate  duty  it  shall 
be  a  debt  to  the  Crown  from  the  personal  estate  of  the 
deceased :  sect.  48.  There  a  lien  is  given  on  the  whole 
estate ;  but  the  mere  use  of  the  words  **  a  duty  shall  be 
diaiged  or  chargeable''  does  not  create  any  lien  in  respect 
of  it.  The  cases  referred  to  have  no  bearing  on  this  ques- 
tion, which  depends  on  the  construction  of  the  36  Gea  3, 
c  fi2.  That  Act  contains  several  clauses,  beginning  with 
the  8th,  which  relate  to  annuities.  That  section  prescribes 
the  mode  in  which  the  value  of  a  legacy  by  way  of  annuity 
b  to  be  ascertained.  The  9th  section  only  applies  to  the 
case  of  a  legacy  charged  with  an  annuity.  The  430021  being 
a  specific  legacy  the  case  b  within  the  17th  section,  or,  at 
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1860.  ^11  events,  it  is  within  the  12tb  or  13th  sections.  The  19th 
section  has  a  different  object,  bat  it  shews  that,  where  the 
legislature  intend  to  create  a  charge  upon  a  fund,  they  do 
so  in  express  words. — They  also  referred  to  the  28th  and 
33rd  sections. 

The  Solicitor  General  replied. 

Cur.  adv.  raft. 

The  judgment  of  the  Court  was  now  delivered  by 

Martin,  B. — The  judgment  which  I  am  about  to  deliver 
is  that  of  the  Lord  Chief  Baron,  my  brother  ChanneU  and 
mysel£ 

This  is  an  information  to  recover  legacy  duty  upon  a  sum 
of  50992.,  bequeathed  by  the  will  of  one  Joachin  Hibbeid, 
who  died  in  the  year  1820.  His  executors  were  Joseph 
Hibberd  and  Charles  Beale.  Joseph  Hibberd  survived  his 
co-executor,  and  died  in  the  year  1827.  The  defendant 
Giles  is  his  surviving  executor.  The  testator  Joachin 
Hibberd  directed  his  estate  to  be  divided  into  two  moietiesy 
in  one  of  which  a  sum  of  430021,  ZL  per  cent  Consols,  then 
standing  in  his  name,  was  to  be  included ;  and  as  to  thb 
moiety  he  bequeathed  that  (after  payment  of  certain  debts) 
the  surplus  beyond  the  4300/.  Consols  should  be  invested 
in  the  funds  in  the  names  of  the  said  Joseph  Hibberd  and 
Charles  Beale,  in  trust  to  pay  the  dividends  thereon,  and 
also  on  the  4300/.  Consols,  to  his  wife,  Ann  Hibberd,  for 
life,  provided  she  remained  unmarried ;  and  upon  her  death 
or  marriage  he  bequeathed  this  moiety  unto  Ann  Beale, 
save  and  except  the  4300/.  Consols,  the  dividends  upon 
which,  amounting  to  129/.  a  year,  he  directed  to  be  paid 
to  three  annuitants  of  20/.  a  year  each,  and  the  remainder 
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to  8  nephew  daring  his  life.  He  then  bequeathed  the 
innuities  of  202.  to  three  other  annuitants,  and,  after  the 
decease  of  the  sunrivor,  he  bequeathed  the  principal  sum 
of  4300iL,  3L  per  cent.  Consols,  to  the  said  Ann  Beale 
absolutely.  The  executors  of  Joachim  Hibberd  realised 
his  property,  and  in  the  result  it  was  ascertained  that  the 
Ktn  of  50997.  (the  legacy  duty  upon  which  is  now  sought 
to  be  reco?ered)  was  the  amount  to  be  invested  to  make 
Q^  together  with  the  4300/.  Consols,  the  fund,  the  dividends 
upon  which  were  to  be  paid  to  the  widow  during  her  life. 
Instead  of  investing  thb  sum  in  tHe  funds,  the  executors  of 
Joachim  Hibberd  entered  into  an  arrangement  with  his 
widow  and  Ann  Beale  and  her  husband  and  paid  it  over 
to  the  latter.  The  legacy  duty  upon  it  has  never  been 
P>id,  and  is  still  owing  to  the  Crown.  The  widow  of 
Joachim  Hibberd  died  in  May,  1835.  On  the  17th  of 
Ma;,  1837,  by  an  indenture  made  between  Ann  Beale  of 
the  fint  part,  the  defendant  Giles  and  his  co-executor  of 
tbe  second  part,  the  defendant  Bignold  and  two  other  per- 
>ooii  deceased,  of  the  third  part,  in  consideration  of  806/., 
Ann  Beale  sold  and  assigned  to  defendant  Bignold,  and 
the  two  other  deceased  persons  of  the  third  part,  the  4300il 
^^onsolfl^  subject  to  such  of  the  annuities  bequeathed  by  the 
^  of  Joachim  Hibberd  as  were  then  in  exbtence,  and  the 
lepej  duty  chargeable  upon  Ann  Beale  in  respect  thereof; 
^  the  defendant  Giles  and  his  co-executor  executed 
"^  indenture  in  order  to  admit  the  title  of  Ann  Beale. 
1^  defendant  Bignold  lately  filed  a  bill  in  the  Court  of 
^^°*Qoery  to  realize  the  interest  purchased  by  him,  and  Vice 
^^cellor  Kmdenley  made  a  decree  which  is  a  clear  autho- 
'^  that  the  bequest  to  Ann  Beale  of  the  4300/.  Consols 
^  ^  legacy  separate  and  distinct  from  that  of  the  residue 
^He  moiety:   see  the  case  Bignold  v.  Gilei  (a).      We 

(a)  4  Drew.  343. 
^^1.  IV. — K.  8.  T  EXGH. 


1860. 
Attorn IT 

Giun. 
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agree  with  the  Vice  Chancellor,  and  are  of  opinion  that 
these  legacies  are  distinct.  The  legacy  doty  upon  the  60991 
would  have  become  payable  under  the  ordinary  state  of 
circumstances  shortly  after  the  death  of  the  widow,  whilst 
the  duty  upon  the  43002.  Consols,  so  fer  as  regarded  the 
legacy  to  Ann  Beale,  would  not  be  payable  until  after  the 
death  of  the  survivor  of  the  seven  annuitants.  The  At- 
torney General  has  since  filed  the  present  information,  and 
he  claims:  First,  that  Bignold  is  liable  to  the  Crown  as 
a  debtor  for  the  legacy  duty  upon  the  5099iL,  paid  to  Ann 
Beale  and  her  husband  ;*  and,  secondly,  if  this  be  not  so^ 
that  the  Crown  has  a  lien  upon  the  corpus  of  the  43007. 
Consols,  and  that  Bignold  had  not  acquired,  as  agunst  the 
Crown,  a  right  to  any  greater  portion  than  would  remain 
after  satbfying  the  legacy  duty  upon  the  sum  of  60992.  and 
the  4300/.  Consols  themselves. 

The  case  has  been  argued  before  us.  The  que^on  de- 
pends upon  the  statute  36  Geo.  3,  c  52.  The  legacy  da^ 
upon  the  legacy  in  question  is  payable  under  the  12th  sec- 
tion of  the  Act  The  testator's  widow  was  entitled  to  the 
interest  or  the  dividends  accruing  ftx>m  it  (had  it  been  in- 
vested) for  her  life ;  but  a  wife  is  not  liable  to  legB^j  duty. 
After  her  death  Ann  Beale  was  entitled  to  the  property 
absolutely ;  and  under  the  above  section  she  was  charge- 
able with  and  liable  to  pay  the  legacy  duty  upon  the  receipt 
of  it  By  the  6th  section,  if  the  duty  be  not  paid,  the 
{viying  executor  and  the  receiving  legatee  are  both  declared 
to  l)c  debtors  to  the  Crown  for  the  amount :  there  can  be 
no  doubt,  therefore,  that  the  duty  upon  the  sum  of  5099L 
is  due  to  the  Crown,  and  whether  it  became  a  debt  upon 
the  |>«yment  of  the  money  by  the  executor  of  the  testator 
to  Ann  Roale  and  her  husband  in  the  widow's  lifetime,  or 
u{K)n  her  doath«  so  Far  as  the  defendant  Bignold  is  con- 
cenuH).  is  immaterial ;  for  he  had  nothing  to  do  with  the 


HILARY   VACATION,    23    VICT. 

testator^s  estate  until  1837,  two  years  after  the  widow's 
death.  It  is  therefore  clear  that  he  is  not  a  debtor  to  the 
Crown  in  respect  of  the  doty  in  question ;  in  fiict,  he  had 
nothing  whatever  to  do  with  the  legacy  out  of  which  the 
daly  has  arisen. 

The  second  point  contended  for  on  behalf  of  the  Crown 
was,  that  there  was  a  sort  of  lien  upon  the  4300iL  Consols 
fi>r  the  duty  upon  the  5099iL  No  enactment  of  the  legis- 
lature  was  shewn  which  created  such  a  lien,  but  several 
cases  were  cited  on  the  argument  which  were  supposed  to 
shew  that  it  existed :  Eill  v.  Atkinson  (a),  In  re  Etoin  (i), 
Aiiomey  Creneralr.  Camndish  (c),  JTunnas  v. Montgomery {d)^ 
Nid  V.  Lord  Henley  («).  We  have  referred  to  them  all ; 
but  there  is  nothing  to  be  ibond  to  support  the  proposition. 
The  note  of  a  case,  The  Attarmey  General  v.  Potter,  which 
was  decided  in  the  year  1845,  has  been  handed  to  us  by 
the  Solicitor  for  the  Inland  Revenue,  but,  upon  referring  to 
it,  it  will  be  found  that  what  occurred  there  was  by  consent. 
There  is,  therefore,  as  it  seems  to  us,  no  authority  for  the 
existence  of  such  lien,  and  we  are  of  opinion  that  the 
defendant  Bignold  is  in  no  way  liable  upon  the  information. 
The  liability  of  the  defendant  Giles,  and  its  nature,  was 
not  discussed  before  us. 

Decree  accordingly. 
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(a)  2  MeriT.  45. 
(»)  1  C.  &  J.  151. 


(e)  7  Price,  241. 


(c)  Wight  82. 

(d)  8  Ru88.  502* 
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F*^  H.  CoxoN  r.  The  Great  Western  Railway  Compamy. 

Tbt  pUintiff  XHE  declaration  stated  that,  before  and  at  the  time  of 

oiM  10  tlM  the  committing  of  the  grienmces  &c.,  the  pbuntiff*  at  the 

StetMMi  of  the  reqaest  of  the  defendants,  caosed  to  be  delivered  to  the 

^i^lm^  defendants,  at  the  Craven  Arms  Sudon  of  the  ShrewAoiy 

te^^^io  «nd  Herefoid  Railway,  divcra  oxen  of  the  plaintifl^  to  be 

^^J^^*^  taken  care  of  and  safelj  and  secorely  carried  by  the  dc- 

^  ^^  fendants  firom  the  said  sUtion  to  Binningham,  and  there 

to  be  safelv  and  secnrelv  delivered  bv  the  defendants  ftr 

•  w  " 

the  nluntiff,  for  reward  to  the  defendants:  Yet  the  de- 
RMhn^  Com.  fendants  did  not  take  doe  or  proper  care  of  the  said  oxen, 
raivaj  fnm  nor  safely  nor  securely  carry  the  same  from  the  aaid  stadon 
**  ^'  Birmingham,  nor  there  safely  nor  secoidy  deliver  die 
DC  fer  the  {daindff :  and  by  and  through  the  neglect  and 
K*^^.^*  im^TOper  conduct  of  the  defendants  in  that  behalf  one  of 
^wMuV^*  the  oxen  was  killed  and  diven  odiers  of  the  said  oxen 
avvr-lN^  were  gready  injured  and  rendered  of  no  ose  «*  value  to 
laHMi  iW  the  plaintiC  whikt  the  defendants  had  the  care  and  custody 
SStT^^^^  of  the  same  as  afecesakL  &c. 

J*2^  Pleas  unter  alia\ — First :  not  guilty. 
-^  '*•  .„  SkvckL — That  the  rjaicxxff  did  not  caose  to  be  delivered 
m>R«r  1^  |^>  ^  defendants  the  s^d  oxen,  or  anv  or  either  of  them, 
•^  V  4c^  to  he  taken  care  oitf  and  scobvIt  carried  bv  the  defendanH 
iircwiv^wm  frv>aa  the  sud  CranKi  Aru»  Scabon  to  Bcnmngfaam,  and 
««tr  9^  3m*  there  to  be  nfehr  and  securely  ddzrered  by  the  defendanU^ 
^1*  CtiM^Mji     m  manner  azxi  ^^ 

\;;rv«:  W, 
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At  the  trial,  before  StU  J.,  at  the  Warwlcksliire  Summer 
Assizes,  1659,  it  appeared  that,  on  the  9th  of  March  in 
that  year,  the  plaintiff  wnt  aixteen  head  of  cattle  to  the 
Craven  Anns  Station  of  the  Shrewsbuiy  and  Hereford 
Railway,  to  be  carried  to  BiTmingham,  The  railway  from 
the  Craven  Anna  Station  to  Shrewsbury  belongs  to  the 
Shrewsbury  and  Hereford  Railway  Company,  and  the 
nilway  from  Shrewsbury  lo  Birmingham  belongs  to  the 
Great  Weatem  Railway  Company.  A  gross  sum  of  2J1  10<. 
was  charged  for  the  carriage,  which  was  to  be  paid  at  Bir- 
mingham. The  person'who  brought  the  cattle  signed  the 
fUlowing  way-bill : — 

(67)      8HBEWSBUBT  AND  HEREFORD  BAIL  VAT.       No.  12 

Lm  Stock  Dxpxbtiuiit. 


From  C  Anna  StaUon  to  Birmiogham  G.  W. 
Self  Consignor.     Cozon  Conngnee. 
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STruckn. 

Tba  ooDlract  between  the  Company  and  the  owner  u  to  the  receiving, 
firwarding  uddeliveiy  u  stated  on  Hit  baek  oftkU  TuAet. 


Witnesi^  Thos.  Pbmh.        Agent,  T.  Booth. 


r  Signature  of  the 


Se' 


person  delivering 
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1860.  The  contract  on  the  back  of  the  ticket  (so  fiur  as  mateiial) 

^^^      was  as  foUows:— 

Great  **  TerMS  OF  THE  CoKTRACT. 

WssTKKir 

Railway  Co.  «  The  Shrewsbury  and  Hereford  Railway  Company  under- 
take the  receiving,  forwarding  and  delivering  apon  their  liiiei 
of  horses,  calves,  sheep  and  pigs  upon  the  terms  and  condi- 
tions hereinafter  stated  and  upon  no  other ;  and  by  sncli 
only  will  they  be  bound." 

'*  4th.  For  the  convenience  of  the  owner,  the  Company 
will  receive  the  charges  payable  to  other  Companies  fior 
conveyance  of  such  cattle  over  their  lines  of  railway;  hot 
the  Company  will  not  be  subject  to  liability  for  any  lom, 
delay,  default,  or  damage  arbing  on  such  other  ndiway." 

The  cattle  were  placed  in  two  trucks  belonging  to  the 
Great  Western  Railway  Company,  and  on  the  arrival  of 
the  train  at  Wolverhampton,  it  was  found  that  the  bottom 
of  one  of  the  trucks  was  broken,  and  that  one  of  the  oxen 
was  dead  with  its  legs  through  the  hole,  and  the  othen 
more  or  less  injured  The  plaintiff  went  to  Birmingham 
and  saw  the  superintendent  of  the  Great  Westem^Raiiway, 
who  advised  that  the  animals  should  be  removed  as  soon  ai 
possible ;  and  on  a  subsequent  occasion  the  superintendent 
said,  that  if  the  invoice  did  not  protect  the  Company  they 
must  make  the  plaintiff  such  compensation  as  he  was 
entitled  to:  he  also  said  that  the  Company  would  do  justice 
to  the  plaintiff,  and  endeavour  to  effect  a  settlement  of  his 
claim." 

It  was  submitted  on  behalf  of  the  defendants  that  the 
contract  was  made  with  the  Shrewsbury  and  Hereibid 
Railway  Company,  and  not  with  the  Great  Western  Rail- 
way Company. 

The  learned  Judge  was  of  that  opinion  and  nonsuited  the 
plaintiff^  reserving  leave  to  him  to  move  to  enter  a  verdict 
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for  41£,  the  Court  to  have  power  to  amend  the  declaration,       i860. 

if  necessary.  "-^^ 

Mellar,  in  last  Michaelmas  Term,  obtained  a  rule  nisi        ^  v. 

accordingly,  against  which  Wxanjur 

ILlilwat  Co. 

HayeSf  Seijt,  and  FUld  now  shewed  cause. — There  was 
but  one  contract  for  the  carriage  of  the  cattle  the  entire 
distance  from  the  Craven  Arms  Station  to  Birmingham, 
and  that  contract  was  made  with  the  Shrewsbury  and 
Hereford  Railway  Company,  subject  to  certain  conditions. 
It  18  true  that  a  gross  sum  was  chaiged  for  the  whole 
joamey,  but  by  the  4th  condition,  the  Company  state 
that  for  the  convenience  of  the  owners,  they  will  receive 
the  charges  payable  to  other  Companies  for  conveyance  of 
cattle  over  their  lines  of  railway;  but  they  will  not  be  liable 
for  any  damage  arising  on  such  railways.  [Martini  B. — The 
case  is  not  distinguishable  from  The  Bristol  and  Exeter 
Railway  Company  v.  CoJUne  (a)  and  Mytton  v.  The  Midland 
RaSway  Company  (ft).] 

llie  Court  then  called  on 

MeOar  and  Brewer  to  support  the  rule. — There  was  evi- 
dence of  a  contract  with  the  Great  Western  Railway  Com- 
pany to  carry  the  cattle  from  Shrewsbury  to  Birmingham. 
That  contract  was  made  by  the  Shrewsbury  and  Hereford 
Company  as  the  agents  of  the  Great  Western 
Company.  In  cases  of  thb  kind  there  are  two 
c<mtracts;  first,  a  contract  by  the  Company  who  receive 
the  goods  to  carry  them  on  their  line  of  railway ;  secondly, 
a  contract  by  that  Company  as  the  agents  of  the  Company 
who  own  the  adjoining  line.  The  terms  of  this  contract 
are  materially  different  from  the  condition  relied  on  in 
(a)  7  H.  L.  Cas.  194.  (h)  4  U.  &  N.  615. 
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1860.        Coltins  ▼.  The  Bristol  and  Exeter  RaUway  Compamf  (a). 

*^^^      [BramfDeUs  B. — ^The  declaration  alleges  that  the  cattle  were 

^  ''•  delivered  to  the  defendants  at  the  Craven  Arms  Station  of  the 

WssTKRN      Shrewsbary  and  Hereford  Railway  to  be  carried  by  the  de«» 

fendants  from  that  station  to  Birmingham.  That  is  traversed 

by  the  plea :  then  is  it  true  or  not  ?]    The  carriage  was  the 

property  of  the  Great  Western  Railway  Company,  and  ths 

conduct  of  the  superintendent  at  Birmingham   was  evi* 

dencc  that  the  Great  Western  Railway  Company  considered 

themselves  liable.    At  all  events  there  was  a  contract  with 

the  defendants  at  Shrewsbury;  and  if  the  declaration  were 

amended  by  alleging  that  the  cattle  were  delivered  to  the 

defendants  at  Shrewsbury  to  be  carried  to  Birmingham,  it 

would  be  supported  by  the  evidence. 

Martin,  R — I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  The  declaration  states  that  the  plaintiff  caused 
to  be  delivered  to  the  defendants,  at  the  Craven  Arms 
Station  of  the  Shrewsbury  and  Hereford  Railway,  some 
oxen  of  the  plaintiff,  to  be  carried  by  the  defendants  from 
the  said  station  to  Birmingham  and  there  delivered  for  the 
plaintiff.  That  allegation  is  traversed,  and  at  the  trial  it 
was  distinctly  disproved.  Instead  of  proving  a  contract 
with  the  Great  Western  Railway  Company,  the  plaintiff 
proved  a  contract  with  the  Shrewsbury  and  Hereford  Rait 
way  Company.  But  then  it  is  argued  that  there  was  evi* 
dence  to  go  to  the  jury  of  a  contract  with  the  Great  Western 
Railway  Company.  I  am  of  opinion  that  there  was  none. 
The  fact  that  the  superintendent  at  Birmingham  communi- 
cated with  the  plaintiff  is  not  entitled  to  much  weight, 
because  although  he  was  the  servant  of  the  Great  Western 
Railway  Company,  no  doubt  the  two  Companies  had  some 
arrangement  between  themselves  by  which  he  would  act  at 

(a)  1 1  Exch.  790. 
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the  end  of  the  journey  on  behalf  of  the  Shrewsbury  and       i860. 
Hereford  Railway  Company,  instead  of  a  person  coming  from 


COXON 


Railway  Co. 


the  Craven  Arms  Station  or  from  Shrewsbury.     Therefore  v. 

GSSAT 

I  do  not  think  that  there  is  anything  in  that  circumstance  ^Webtirk 
to  shew  an  alteration  of  the  contract  Then  it  is  said  that 
we  ought  to  amend  the  declaration  by  stating  that  the 
plaintiff  caused  the  oxen  to  be  delivered  to  the  defendants 
at  l^rewsbury,  to  be  from  thence  carried  by  them  to  Bir- 
miDgham.  But  that  would  only  make  a  difference  in  the 
form  of  the  declaration,  for  there  is  no  evidence  of  a  con- 
tract with  the  Great  Western  Railway  Company  to  carry 
from  Shrewsbury  to  Birmingham.  There  was  one  entire 
contract,  not  two  contracts ;  therefore  if  we  alter  the  decla- 
ntion  it  would  not  be  proved.  The  only  way  in  which  a 
plaintiff  can  succeed  in  cases  of  this  kind,  is  by  establishing 
that  these  Companies  are  partners  in  the  transaction  (as  was 
suggested  in  Mytton  v.  The  Midland  Railway  Company  (a)  ), 
in  which  case  he  would  have  a  right  to  sue  any  one  of  them. 
I  do  not  see  any  distinction  between  Mytton  v.  The  Mid* 
hmd  Railway  Company  and  the  present  case. 

Bbamwell,  B. — I  am  entirely  of  the  same  opinion.  The 
question  is,  what  is  the  meaning  of  the  contract.  It  seems 
to  me  that  it  was  one  contract  between  the  plaintiff  and  the 
Shrewsbury  and  Hereford  Railway  Company;  and  that 
they  undertook  to  carry  the  cattle  from  the  Craven  Arms 
Station  to  Birmingham.  It  is  argued  that  they  were  to 
carry  to  the  end  of  their  line  and  then  deliver  the  cattle  to 
the  Great  Western  Railway  Company  to  carry  to  Birming- 
ham. The  case  of  Collins  v.  The  Bristol  and  Exeter  Rail- 
way  Company  does  not  say  that  such  a  contract  is  impossible, 
and  therefore  we  have  to  consider  whether  that  was  the 
contract  in  this  case.   By  the  4th  condition  the  Shrewsbury 

(a)  4  H.  &  N.  C15. 
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1860.> "     <^cl  Hereford  Railway  Compaoj  say  that  for  the  conveni- 
eoce  of  the  owner,  they  will  receive  the  charges  payable  to 
other  Companies  for  conveyance  of  cattle  over  their  lines  of 
railway ;  **  but  they  will  not  be  subject  to  liability  for  loj 
loss,  delay,  default  or  damage  arising  on  such  other  nil- 
way.**    They  do  not  say  that  they  will  not  carry  on  another 
railway,  but  only  that  they  will  not  be  liable  for  damge 
arising  on  such  railway.     So  that  there  is  an  absoliits 
refusal  of  liability  for  damage^  hot  not  a  refusal  to  csnj. 
Then,  b  there  in  this  case  anything  to  qualify  their  con- 
tract, and  create  a  contract  between  the  plaintiff  and  the 
defendants?    I  think  there  is  not;  and  that  there  was  no 
contract  between  the  plaintiff  and  dffjpndints  either  lo 
carry  the  entire  distance  from  the  Craven  Arms  Statioo 
and  Birmingham,  or  the  shorter  distance  from  Shrewrimrj 
to  Birminghaok 

Chaxxux,  B.^1  am  also  of  opinioQ  diat  the  rale  oog^t 
to  be  <&chaiged.  There  was  do  evidence  for  the  jury  of  i 
cxmtrsct  by  the  plaintiff  with  the  defiendaotB  to  cany  the 
entire  distance,  and  even  if  the  dedaiatioQ  were  ameiidei, 
as  si^gesxed,  there  wtmld  be  no  evidence  to  iMpport  iL 

Rule  dSscharged. 
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1860. 


Castle  and  Others  v.  Swordbr.  ^*^'  ^^• 

Action  for  goods  bargained  and  sold.— Plea:  Never  ThepWntift- 

indebted.  Yerballjiold 

At  the  trial,  before  BramweU,  B.,  at  the  last  Bristol  fenduittwo 

Assizes,  it  appeared  that  plaintifis  were  spirit  merchants  at  raiTand'one 

Bristol;  and  that  in  February,  1857,  their  traveller  called  t^d^^?/ 

DO  the  defendant,  who  resided  at  Swansea,  and  verbally  JJJft^^jriu 

sold  to  him  two  puncheons  of  rum  and  a  hosshead  of  Aould  remain 

*  '^  m  bond  m 

brandy  (the  one  by  sample,  the  other  not),  for  the  price  of  the  plaiutifls' 

,  *  ,  warehouse  for 

80iL  2«.  2d.    It  was  agreed  that  the  spirits  should  remain  six  months, 
in  bond  in  the  plaintifis'  warehouse  at  Bristol,  '*  free  of  which  time 
rent,**  for  six  months,  at  the  end  of  which  time  the  price  gh^d^  pay- 
should  be  payable.     On  the  same  day,  the  traveller  com-  J^Jj^  d^lhe* 
municated  the  sale  to  the  plaintifis,  whereupon  they  sent  to  t^^eWcr 

t^  '  r  J  commonicated 

the  defendant  an  invoice  of  the  spirits,  and  entered  them  t}>«  »»lo  to 

^  theplamtifi, 

in  the  books  kept  in  their  bonded  warehouse,  as  transferred  whereupon 

the?  sent  the 

to  the  defendant.     After  the  time  of  credit  expired,  the  defendant  an 

plaintifis'  traveller  applied  to  the  defendant  for  payment,  IJ^^tTand 

when  he  asked  the  traveller  to  take  back  the  spirits  and  sell  f^^^^  (^^™ 

Ihem  for  him,  which  was  refused.     On  the  lOth  February,  J^JJJJ  J^^ 

1859,   the  defendant  wrote   the   plaintifis  the  following  1*°^^^^^ 

letter  :  ^  the  defend. 

^,  • ,  ^      t     ft    ^  *nt.   After  the 

<<  Messrs.  Castle  &  Co.  time  of  credit 

**  Sirs*  expired,  the 

^  defendant 

"  You  will  oblige  by  informing  me  of  the  present  ''n««!jjf^  **»« 

value  of  the  rum  and  brandy,  that  is  to  say,  what  you  are  take  back  the 

spirits  and 

willing  to  give  for  it.  sell  them  for 

"Yours,  &C.  Ihat-Ie^^w'a. 

"  Robert  Sworder."  no  accepunco 

and  receipt 

The  plaintiflfe  wrote  in  reply  as  follows :—  ^t'whhtaS?.' 

tf(  glj.  meaning  of  the 

"  It  is  not  usual  to  retake  goods,  but  if  you  c  3,  s.  17. 
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wish  it  we  will  place  the  brandy  and  rum  in  a  broker^s 
hands,  and  credit  you  for  what  they  fetch* 
9.  "Yours,  &c 

«  Castles  &  Co." 

It  was  submitted,  on  behalf  of  the  defendant,  that  there 
was  no  evidence  of  an  acceptance  and  receipt  of  the  goodft. 
to  satisfy  the  Statute  of  Frauds  (29  Car.  2,  c  3,  &  17V 
The  learned  Judge  was  of  that  opinion  and  nonsuited  the 
plaintiff,  reserving  leave  to  him  to  move  to  enter  a  verdict 
for  the  amount  claimed. 

Lush,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
accordingly,  against  which, 

Webby  and  Edukirds  now  shewed  cause. — ^There  was  no 
acceptance  or  actual  receipt  of  the  goods  to  satisfy  the  Sta- 
tute of  Frauds.  In  Blackburn  on  the  Contract  of  Sale,  p.  28, 
the  question  is  discussed,  as  to  what  constitutes  an  actual 
receipt,  and  it  is  observed  that  where  the  goods  are  in  the 
hands  of  a  third  party,  "  the  question  whether  or  not  there 
has  been  a  receipt  of  part  of  the  goods  by  the  purchaser  is 
identically  the  same  as  whether  the  vendor  has  so  parted 
with  possession  as  to  put  an  end  to  his  lien  as  to  that  part 
of  the  goods."    Thus,  in  Bentall  v.  Bum  (a),  where  a  de- 
livery order  was  given  to  the  vendee,  it  was  held  that  (here 
could  be  no  acceptance  by  him  until  the  warehouseman 
accepted  the  order  and  assented  to  hold  the  goods  as  his 
agent.     The  same  learned  author  observes  (p.  29),  that 
**  when  goods  are  in  the  custody  of  the  vendor  himself  or 
his  immediate  servants,  and  not  of  a  middle-man,  there  is 
a  difficulty  ;**  and  that  though  an  agreement  between  the 
vendee  and  vendor,  that  the  latter  shall  cease  to  hold  the 
goods  as  vendor  and  shall  hold  them  as  agent  of  the  vendee, 
will  put  an  end  to  the  rights  of  the  vendor,  yet  ''such  an 
agreement  must  be  very  distinctly  proved,  and  unless  the 

(«)  3  B.  &  C.  423. 
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fendor^s  lien  on  some  part  of  the  goods  be  gone  there  f i860, 
cinnot  be  an  actaal  receipt.**  In  ChapKn  v.  Rogers  {a)^ 
the  Tendee  dealt  with  the  commodity  as  if  it  were  in  his 
acuta!  possession,  for  he  sold  part  of  it  to  another  person. 
In  Howe  v.  Palmer  {b)y  there  was  a  verbal  sale  of  twelve 
bushels  of  tares;  and  the  purchaser  requested  that  they  might 
remain  at  the  vendor^s.  The  vendor  measured  out  twelve 
bushels  and  set  them  apart  for  the  purchaser,  and  it  was  held 
that  there  was  no  acceptance.  In  Farina  v.  Home  (c),  a 
warrant  for  the  delivery  of  the  goods  on  payment  of  rent 
and  charges  was  indorsed  by  the  warehouseman  to  the 
vendee,  who  kept  it  several  months,  and  it  was  held  that 
the  delivery  and  receipt  of  the  warrant  was  not  in  efiect 
the  same  thing  as  the  delivery  and  receipt  of  the  goods. 
[Jfaifm,  R,  referred  to  Hunt  v.  Hecht  (</).]  In  Marvin  v. 
WoBmm  (e),  there  was  a  complete  verbal  bargain  for  the  sale 
of  a  horse  by  the  plaintiff  to  the  defendant  for  a  price  above 
1<ML,  and  afterwards  the  plaintiff  asked  the  defendant  to  lend 
him  the  horse  for  a  few  weeks  till  he  got  another;  therefore 
the  case  was  the  same  as  if  the  horse  had  been  removed 
from  the  stable  of  the  plaintiff  to  that  of  the  defendant,  and 
afterwards  returned  to  the  plaintiff.  Here  there  was  no  act 
which  transferred  the  property  in  the  goods  to  the  vendee, 
so  that  he  could  have  maintained  trover  if  the  vendor  had 
resokl  them. — ^They  also  referred  to  Pother  v.  WalKs  (/). 

Lu$h  and  H.  T.  Cok,  in  support  of  the  rule. — Many  of 
the  decisions  on  this  subject  cannot  be  supported.  It  has 
been  held  that  the  acceptance  must  be  such  as  to  preclude 
the  vendee  from  objecting  that  the  goods  do  not  correspond 
with  the  contract ;  but  looking  at  the  language  of  the  enact- 

(a)  1  East,  192.  (d)  8  Exch.  814. 

(6)  SB.k  Aid.  321.  (0  6  E.  &  B.  726. 

(e)  16M.&W.  119.  (/)5E.&B.21. 
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I860.  ment,  it  is  manifest  that  its  object  was  to  require  evidence, 
Castlb  ^^^  ^f  ^^^  performance  of  the  contract,  but  that  the  con- 
tract was  in  fact  made.  J£  a  vendee  paid  something  by 
way  of  earnest,  that  would  not  preclude  him  from  objectiiig 
that  the  goods  supplied  were  not  according  to  the  sample. 
The  same  may  be  said  with  respect  to  a  memorandum  in 
writing  or  an  acceptance  of  part  of  the  goods,  [Afortis, 
B. — A  vendor  may  maintain  an  action  for  goods  sold  and 
delivered,  although  there  has  been  no  receipt  of  them  by  the 
vendee ;  for  instance,  if  a  livery-stable  keeper  sold  a  horae, 
and  at  the  request  of  the  vendee  the  horse  remained  in  the 
same  stable,  there  would  be  acceptance  within  the  statute.] 
Where  goods  are  in  a  bonded  warehouse,  and  the  ware- 
houseman, at  the  request  of  the  vendee,  transfers  them  to 
his  name,  that  is  equivalent  to  a  delivery.  Here  the  de- 
fendant is  told  that  the  goods  are  in  bond  in  the  plaintifib' 
warehouse,  and  he  agrees  that  they  shall  remain  there  fiur 
six  months  without  payment;  after  which  time  he  asks  the 
plaintifis'  traveller  to  sell  the  goods.  That  is  evidence  for  a 
jury  of  an  acceptance.  In  Hunt  v.  Hecht(a),  the  defendant 
agreed  to  purchase  a  quantity  of  bones  of  a  particular 
description  to  be  selected  from  others  in  a  heap;  and 
immediately  he  saw  the  bones  sent,  he  repudiated  the 
contract  on  the  ground  that  they  did  not  correspond 
with  his  order.  Here  there  was  an  appropriation  of  the 
goods  with  the  assent  of  the  vendee.  Where  the  goods 
correspond  with  the  order,  an  acceptance  by  a  warehouse- 
man is  an  acceptance  by  the  vendee.  Suppose  the  defend* 
ant  had  told  the  plaintiffs'  traveller  to  select  and  marl^  the 
goods,  and  he  did  so,  would  not  that  have  been  evidence  of 
an  assent  to  the  appropriation  ?  Morton  v.  Tibbett  {b)  is  an 
express  authority  that  the  acceptance  need  not  be  such  as 
to  preclude  the  purchaser  from  questioning  the  quantity  or 

(a)  8  Excb.  814.  (li)  15  Q.  B.  428. 
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quality  of  the  goods.    The  defendant  requested  the  plain-       i860, 
tiff  to  sell  the  goods  for  him,  and  therefore  it  should  have      ^q^^^ 
been  left  to  the  jury  to  say  whether  or  no  there  had  been  an  *• 

•cceptanoe :  Bknkuuop  v.  Clayton  {a).  Bushel  ▼.  Wheelet^  (6). 
When  the  goods  were  entered  in  the  books  kept  in  the 
bonded  warehouse  as  transferred  to  the  defendant,  the 
plaintiff  held  them,  not  as  owner, *but  as  warehouseman: 
Ebmorey.  Stone  (c\  The  true  principle  is  thus  stated  by 
Crompton,  J.,  in  Meredith  v.  Meigh  {d),  **  Where  goods,  or 
the  indicia  of  the  property  in  goods,  remain  long  under  the 
contiXMiI  of  the  vendee,  especially  where  the  vendee  has  in 
any  respect  acted  as  owner  of  the  goods,  there  may  be 
sufficient  evidence  of  an  acceptance  and  receipt,  although 
the  goods  themselves  are  not  received/'  The  judgment  in 
Marmn  v.  Waltu  {e)  proceeded  on  the  ground  that,  though  the 
vendor  retained  possession  of  the  goods,  there  was  evidence 
that  in  fiu:t  he  held  for  the  vendee.  So,  here,  the  holding 
of  the  plaintifls  is  inconsistent  with  a  holding  as  owners  of 
the  goods.  It  is  only  necessary  that  the  vendee  should  do 
some  act  indicating  an  acceptance  of  the  goods:  Parker  v. 
fFalHsif). 

.*■ 
Maji,tin,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  I  agree  with  the  observation  of  Lord  Campbell 
in  Marvin  v.  Wallis  {g\  that  so  long  as  the  17th  section  of  th^ 
Statute  of  Frauds  remains  in  force  we  are  bound  tagive  effect 
to  it ;  and,  though  it  is  universally  disapproved  of,  the  mode 
of  getting  rid  of  it  is  to  give  it  its  true  constniction,  ^d  not 
U>  pat  upon  it  a  forced  construction  in  order  to  enable  pep- 
sons  to  escape  from  it   There  have  been  a  great  number  of 

« 

(«)  7  Taunt.  597.  (e)   6  E.  &  B.  728. 

\h)  15  Q.  B.  442,  note.  (f)  ST^.k  B.  21. 

(c)  1  Taunt.  453.  (g')  6  E.  &  B.  786. 
(<0  2  E.  &  B.  364.  374. 
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I860.       cases  under  the  statute  most  of  which  are  familiar  to  us  ally 
V^^"^      but  I  am  not  aware  of  any  like  the  present,  except  that  one. 
9.  Some  of  the  cases  may  be  right  and  some  wrongs  but  it  ■ 

cleai  that  in  order  to  make  a  binding  contract  within  the 
statute,  there  must  be  an  acceptance  and  actual  irce^— 
there  are  the  words  of  the  statute.  It  would  be  singular  if 
a  vendee  should  be  considered  to  have  accepted  and  received 
the  goods,  whilst  they  remained  in  the  possesaioD  of  the 
vendor,  and  whilst  the  vendor  had  a  right  to  hold  them 
until  he  was  paid  their  price.  If,  in  thb  case,  at  the  end  of 
the  six  months  the  defendant  had  brought  an  action  for  the 
goods,  could  he  have  recovered  ?  In  my  opinion  he  could 
not,  because  the  plaintifis  had  a  lien  on  the  goods  and  were 
entitled  to  hold  them  until  they  were  paid  the  price.  Cole- 
ridffe,  J.,  in  his  judgment  in  Martrin  v.  fValHs,  points  out 
that  whilst  the  vendor  has  a  right  to  hold  the  goods  for 
their  price,  there  is  no  acceptance  or  receipt  within  the 
statute.  It  is  different  where  the  goods  are  in  the  hands  of  a 
third  person,  for  there  the  question  is,  whose  agent  is  he  and 
on  whose  account  does  he  hold  them,  whether  for  the  vendor 
or  vendee ;  but  so  long  as  the  goods  remain  in  the  hands 
of  the  vendor,  it  cannot  be  said  that  there  is  an  acceptance 
and  actual  receipt  by  the  vendee,  when  in  reality  they  are 
in  the  possession  of  the  vendor.  In  the  case  of  Ebnare  v. 
Stone  (a),  the  plaintiff  bad  two  characters,  viz.,  vendor  of 
the  horse  and  keeper  of  the  livery-stable.  He  parted  with 
possession  of  the  horse  as  owner  and  kept  it  as  livery-atable 
keeper.  It  was  the  same  as  if  the  horse  had  been  sent 
to  another  livery-stable  keeper  to  keep  for  the  vendee^ 
the  plaintiff  had  no  lien  upon  it  That  is  different  from 
the  case  of  a  vendor  having  a  lien  upon  the  article  and 
being  in  possession  of  it.  Reliance  is  placed  upon  the  cor- 
respondence, but  the  reasonable  meaning  of  that  is^  <'  sell 

(a)  1  Taunt.  458. 
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the  spirits  for  the  best  price  you  can,  and  I  will  pay  you        1860. 
the  diflTerence."    No  doubt,  the  defendant  thought  himself      )^^^ 
liable  but  he  was  not ;  and  if  a  verdict  had  been  found  for     ^    ». 

SWOBDEK. 

the  plaintiff,  I  should  have  thought  that  it  ought  to  have 
been  set  aside. 

• 
Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  question  is  whether  there  was  such 
an  acceptance  of  the  goods  by  the  defendant  as  to  satisfy 
the  Statute  of  Frauds.  The  rule  was  granted  on  the  sup- 
position that  there  was  some  evidence  to  justify  a  jury  in 
finding  an  acceptance,  but  I  am  of  opinion  that  there  was 
none.  At  the  end  of  the  six  months  the  vendor  acquired  a 
lien  for  the  price  of  the  goods,  and  while  that  continued 
there  could  be  no  acceptance  of  them. 

Bbamwbll,  B. — ^I  am  of  the  same  opinion.  I  think  that 
notwithstanding  the  bargain  the  plaintiff  still  held  possession 
of  the  goods  as  seller,  and  not  as  agent  for  the  defendant  I 
do  not  say  that  the  seller  may  not  be  agent  for  the  buyer, 
because  if  a  person  bought  a  horse  of  a  horse-dealer  and  asked 
him  to  take  it  to  a  smith  to  be  shod  and  then  to  his  stable, 
and  he  did  so,  there  would  be  an  acceptance  within  the 
statute.  Each  case  must  be  decided  according  to  its  parti- 
cular circumstances.  In  this  case,  how  can  it  be  said  that 
the  defendant  accepted  and  actually  received  the  goods  ? 
Suppose  the  plaintiff  had  resold  the  goods,  could  the  de- 
fendant at  the  end  of  the  six  months  have  maintained  an 
action  against  him  for  not  delivering  them?  I  agree  with 
the  observation  in  Morton  v.  Tihbett{a\  that  there  may  be 
an  acceptance  and  receipt  within  the  statute,  although  the 
vendor  has  had  no  opportunity  of  examining  the  goods,  and 
although  he  has  done  nothing  to  preclude  himself  from 

(a)  15  Q.  B.  428. 
VOL.  V. — H.   8.  U  EXCH. 
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objecting  that  they  do  not  eamBjpaoA  with  the  eontnct 
It  18  imponble  to  lay  down  any  genend  role,  but  I  think  it 
a  good  test,  that  there  most  be  soch  a  defivery  as  to  gtfe 
the  pmchaser  an  opportoiut^  of  jodging  of  the  qnafi^  of 
the  goods ;  and  it  most  be  ascertained  in  each  case  when 
the  doty  of  examining  them  arises.    If  a  person  ordered  a 
qoantity  of  lime  to  be  placed  on  a  particolar  field  for  the 
porpoee  of  manoring  it,  if  he  intended  to  avail  lumaelf  of 
his  right  to  object  to  the  qoality  or  qoantity  he  ahoold  he 
there  at  the  time,  otherwise  he  ooght  not  to  be  allowed  to 
say  that  there  was  no  acceptance.    In  this  case,  wboi 
it  the  doty  of  the  defendant  to  make  his  dfcjection,  i 
had  any?    I  think  not  at  the  dme  when  the  order 
sent;  hot  at  the  end  of  the  six  months  when  he  was  to  pi^ 
for  the  goods.    Therefore  ontil  he  had  an  c^portonity  of 
objecting  there  coold  be  no  acceptance  and  receipt  within 
the  statote. 

Role  disdiaiged. 


FA,  la 

A.  litnv 

Sa66p  OD 

craditldt 
tkemin  the 
cwtod  J  of 
iM  Tmdor. 

Witbootanr 
^^e&nltontbe 
put  of  A. 
the  vendor 
reMldtke 

nm,tlu«. 
tboaghtbe 
pnoekftdBoi 
been 


Chineby  v.  Viall. 

Declaration.— Firet  coont:  That  the  plamtlff 
agreed  with  the  defendant  to  boy,  and  the  defendant 
agreed  with  the  plaintiff  to  sdl  to  him,  48  aheep^  to  be 
taken  and  fetched  away  from  the  defendant's  prenuses 
within  a  fortnight,  at  5Ss.  a  head ;  and  thoi^  plaintiff  was 
always  ready  and  willing  to  pay,  and  all  things  happened 
to  entitle  the  phuntiff  to  haTe  the  dieep  delivered  to  huD, 
yet  the  defendant  refbsed  to  allow  the  plaintiff  to  have  or 
Pttd  or     ^^  *®  *^P  &c— Second  coont :  Trover  far  43  aheep. 

tendered  by 

to  JnS^^riil]!?  * '*"^*'*^ 

of  danac*  wei  not  tl 
sheep  delivered  to  Ub] 


Secoodlj — Th«i  the 


Tihie  of  the  sheep^  bal  the  lea 
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Fleas. — ^To  the  first  count :  Traverse  of  i^^reeihent — ^To       igeo. 
the  second  count:  First,  not  guilty.     Secondly,  that  the      ^'^ — ' 
goods  Ac  were  not  the  goods  &c  of  the  plaintiff. — Where-  «• 

upon  issue  was  jouied. 

At  the  trial,  before  BramtoeU,  B.,  at  the  sittings  in 
London  after  last  Trinity  Term,  the  plaintiff  proved  that, 
OQ  the  10th  of  January,  1859,  the  defendant  agreed  to  sell 
him  48  sheep  at  53«.  a  head.  The  plaintiff  took  five  away 
on  that  day,  and  said  he  would  send  some  money  on  the 
following  Saturday.  On  that  day  the  defendant  wrote  to 
the  plaintiff  the  following  note: — 
«  Mr.  Chineiy. 

^  I  should  thank  you,  according  to  promise,  to  send 
me  by  bearer  12L  or  13/.  towards  the  sheep  you  had  on 
Monday.  The  reason  of  sending  so  early,  I  want  to  go 
another  way.  "  Yours  &e. 

"  Alfred  P.  Viall.'' 

The  plaintiff  sent  the  defendant  15L    On  the  same  day 
the  defendant  wrote  another  note  to  the  plaintiff  as  follows  :— 
*"  Mr.  Chinery. 

^  I  find  by  my  man  that  you  sent  by  him  15/.,  which 
is  12,  I5s.  more  than  five  sheep  come  to;  which  I  have 
retomed.  At  the  same  time  I  wish  to  inform  you  I  do  not 
intend  letting  any  more  sheep  out  of  my  yard  before  they 
are  paid  for.  ''  Yours  &c. 

«  A.  P.  Viall." 

On  the  following  Monday  the  plaintiff  went  to  take 
away  19  sheep.  He  saw  the  defendant,  who  sud  he  had 
sent  the  sheep  to  London,  where  in  fact  he  sold  them  at 
62s.  a  head. 

The  learned  Judge  told  the  jury  that,  by  the  contract, 
the  property  in  the  sheep  passed  to  the  plaintiff,  and  that 
the  defendant  ought  not  to  have  parted  with  them.  And 
his  lordship  asked  the  jury  whether  they  thought  the  bargain 

V  2 
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was  that  the  plaintiiF  was  not  to  have  the  sheep  nntil  he 
paid  for  them ;  also  what  damages  the  plamtiff  had  sustained 
by  not  having  the  sheep  delivered  to  him.  The  jury  found 
that  the  plaintiff  was  to  have  the  sheep  before  payii^  for 
them,  and  that  he  had  sustained  5L  damages*  Upon  which 
the  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintiff  on  both  counts  for  1182^  19^.,  the  value  of  the 
sheep,  reserving  leave  to  the  defendant  to  move  to  reduce 
the  verdict  to  5L,  and  enter  a  verdict  for  the  defendant  on 
the  count  in  trover. 

Couch,  in  Michaelmas  Term,  obtained  a  rule  nisi  ac- 
cordingly ;  against  which 

HuddUston  and  Tompscm  Chitty  shewed  cause  (Febru- 
ary 9th)  {a). — The  verdict  was  properly  entered  on  the 
count  in  trover.  The  property  in  the  sheep  became  vested 
in  the  plaintiff  by  the  contract  of  sale.  On  a  sale  of  specific 
goods  at  an  agreed  price  the  property  passes  to  the  pur- 
chaser. If  sold  with  a  definite  credit,  and  nothing  is  said 
as  to  the  time  of  delivering  the  goods,  the  right  of  posses- 
sion and  right  of  property  vest  at  once  in  the  purchaser, 
and  he  is  entitled  to  have  the  goods  delivered  to  him 
immediately :  Spartali  v.  Benecke  (5).  If  nothing  is  said 
about  the  time  of  payment  the  right  of  property  is  vested 
in  the  purchaser,  but  the  vendor  has  a  lien  for  the  purchase 
money.  In  each  case  the  goods  are  at  the  risk  of  the 
purchaser,  and  if,  after  the  sale,  the  goods  should  be  de- 
stroyed by  fire,  the  purchaser  must  bear  the  loss :  Bloxam 
V.  Saunders  (c).  [Po/focA,  C.  B. — If  a  man  sells  articles  on 
which  he  has  a  lien,  it  is  said  that  his  lien  is  gone.  But  it 
is  difficult  to  see  how,  if  a  man  holds  property  worth  lOOl 
pledged  to  him  to  cover  997.  due  to  him,  he  should  lose  the 

(a)  Before  Polhck,  C.  B.,  Mar-  (b)  10  C.  B.  212. 

tin,  B.,  BramweUy  B.,  and  Chan-  (c)  4  B.  &  C.  941.  948. 

nelly  B. 
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benefit  of  his  lien  if  driven  by  necessity  to  sell.    If  an  action        i860, 
were  brought  in  such  a  case  I  should  recommend  the  jury      iT'"^''^^ 
to  give  to  the  plaintifiP,  not  the  value  of  the  goods  pledged,  v. 

but  damages  equal  to  the  injury  done  to  him.]  The 
defendant  lost  his  lien,  and  the  right  of  possession  and 
right  of  property  thus  became  vested  in  the  plaintiff.  If 
the  defendant  is  in  some  difficulty  as  to  suing  the  plaintiff 
for  the  price  of  the  sheep,  it  is  a  difficulty  which  he  has 
brought  upon  himself  by  dealing  with  the  property  of  a 
vendee  who  has  not  been  guilty  of  any  default.  As  to  the 
suggestion  that  the  rights  of  an  unpaid  vendor  exceed 
those  of  a  bailee,  that  may  be  so  after  the  purchaser  has 
made  default.  The  observation  applies  to  all  the  cases 
which  will  be  cited  for  the  defendant  on  this  point.  In 
Keen  v.  I\iest(a),  in  trover,  the  plaintiff  was  held  entitled  to 
the  value  of  the  goods  illegally  distrained. — They  referred 
also  to  OUlard  v.  Brittan  (£)• 

Cauch^  in  support  of  the  rule. — The  first  question  is, 
whether  trover  is  maintainable,  the  price  of  the  sheep  not 
having  been  tendered  to  the  defendant  The  distinction 
between  a  vendor  to  whom  the  price  has  no*t  been  tendered 
and  a  person  having  a  mere  lien  is  clearly  stated  in  Black- 
bum  on  the  Contract  of  Sale,  p.  308,  where  it  is  said  that 
the  decided  cases  seem  to  establish  that  *Uhe  right"  of  an 
unpaid  vendor  while  in  possession  of  the  goods  **  exceeds 
a  mere  lien ;  that  is  to  say,  it  interferes  not  only  with  the 
purchaser's  right  of  possession,  but  also  with  his  right  of 
property"  (c).  "  If  the  purchaser,"  previously  to  a  resale 
of  the  property,  "  tendered  all  that  was  due,  he  would  be 
entitled  to  consider  the  resale  as  altogether  tortious  and  to 

(fl)  4  H.  &  N.  236.  Wdmshurst  v.  Bowker,  5  Bing. 

(b)  8  M.  &  W.  575.  N.  C.  541,  and  Blackburn  on  the 

(c)  On  this  point  he  alao  cited      Contract  of  Sale,  p.  325. 
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I860.       maintain  trover  against  the  vendor  for  it  (a);  bot  if  he  did 
^^^|[^      not  make  that  tender  his  remedy  for  an  abuse  of  the  power 
«•  of  sale  would  be  by  an  action  for  that  abase,  and  not  by 

an  action  of  trover."    IMarttHf  B.,  referred  to  Litilifmt 
sect.  71,  and  the  judgment  of  Trndal,  C.  J.,  in  Clark  ▼•  GiZ- 
bert  (A).]    In  MUgate  v.  KMle  (e)  goods  were  sold  to  be 
paid  for  by  instalments,  the  balance  to  be  paid  befiMe 
removal.    The  balance  being  unpaid,  the  vendor  resold 
the  goods  before  the  lapse  of  a  reasonable  time  lor  pi^ 
ment.    It  was  held  that  the  purchaser  could  not  nuuntun 
trover.  Secondly,  if  the  plaintiff's  contention  is  well  fimnded 
and  the  defendant  is  held  liable  in  this  action  for  the 
whole  value  of  the  sheep,  the  plaintiff  will  get  an  advantage 
•   to  which  he  is  not  entitled,  because  the  defendant  cannot 
maintain  an  action  against  the  plaintiff  for  the  price. 
Hagedom  v.  Laing  (d)  decides  that  the  defendant  could  not 
recover  as  for  goods  bargained  and  sold.    The  Court  there 
say  if  the  vendor  resells  **  he  shews  his  dissent  to  the  con- 
tract of  bargain  and  sale."    In  Lamond  v.  Davatt{e)  it  was 
pointed  out  that  there  would  be  injustice  to  the  purchaser 
in  holding  him  liable  for  the  full  price  of  the  goods  soM, 
though  he  could  not  have  the  goods.     Under  the  count  fer 
not  delivering  the  sheep  the  plaintiff  gets  all  the  damages 
he  is  justly  entitled  to. 

Cur*  ado.  vulL 

Bramwell,  B.,  now  said. — The  effect  of  the  baigain 
between  the  parties  was  that  the  sheep  were  bought  upon 
credit,  that  is  to  say,  the  plaintiff  was  to  have  them  before 
paying  for  them,  and  they  remained  in  the  custody  of  the 
defendant,  not  for  the  defendant's  purposes  but  for  the 

(a)  Keferring    to    Walter   ▼.  (c)  3  Man.  &  G.  100. 
Smith,  5  B.  &  Aid.  439.                          (d)  6  Taunt.  162. 

(b)  2  Bing.  N.  C.  343.  357.  (e)  9  Q.  B.  1030. 
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plaintiff'fl.  Our  judgmeDt  however  does  not  turn  upon  that 
Befiwe  the  time  for  payment  arrived,  and  before  the  plain-      cmNEBT 
tiff  was  in  defiiult,  the  defendant  sold  the  sheep,  which  *• 

were  taken  away  and  wholly  lost  to  the  plaintiff.  The 
plaintiff  soed  in  the  first  count  for  the  non-delivery  of  the 
sheep  according  to  the  contract;  and  in  the  second  count 
complained  that  the  defendant  had  converted  and  disposed 
of  tbem  to  his  own  use.  The  defendant  pleaded  that  they 
wexe  not  the  plaintiff's  sheep.  A  verdict  was  found  for  the 
plaintiff  on  both  counts.  But  it  was  objected,  on  the  part  of 
the  defendant,  that  trover  could  not  be  maintained,  because, 
though  the  property  had  passed  to  the  plaintiff,  he  was  not 
entitled  to  the  present  possession.  It  was  argued  that  the 
rig^  of  an  unpaid  vendor  is  different  from  that  of  a  pledgee ; 
and  that  though,  if  the  pledgee  converts  the  chattels  pledged 
to  hiniy  the  bailment  is  determined  and  the  pledgor  can  mdn- 
tain  an  action,  it  is  not  so  in  the  case  of  an  unpaid  vendor.  We 
are  all  however  of  opinion  that  this  proposition  is  not  main- 
taanable.  It  appears  to  us  that  where  there  has  been  no 
defiuilt  on  the  part  of  the  vendee,  if  the  vendor  is  guilty  of 
an  act  of  conversion  of  the  goods  sold,  the  vendee  is  entitled 
to  maintain  an  action  against  him  for  that  conversion,  and 
that  he  has  such  a  right  of  property  and  possession  as  is 
necessary  to  entitle  a  party  to  maintain  such  action.  In 
this  case  the  sheep  remained  in  the  possession  of  the  ven- 
dor, not  qu&  vendor,  but  as  the  agent  of  the  vendee  (the 
plaintiff),  and  for  his  benefit.  Indeed,  even  if  the  vendee  had 
been  in  de&ult,  the  case  would  be  concluded  by  Martindale 
Y»  Smith  (a),  which  shews  that  if  a  day  had  been  named  for 
payment,  and  the  plaintiff  had  not  paid  on  that  day,  but 
had  afterwards  and  before  the  conversion  tendered  the 
money,  the  action  would  have  been  maintainable.  That 
case  is  stronger  than  the  present,  and  if  we  had  any  doubt 

(a)  1  Q.  B.  389. 
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wc  should  feci  ourselves  bound  by  it.  The  case  of  MUgate 
V.  Kebble{a)  is  distinguishable,  for  in  the  first  place  the 
point  was  not  made  there,  and  though  the  bailment  had 
been  determined  by  the  act  of  the  defendant,  it  was  a  case 
where  the  plaintiff  was  in  default  at  the  time  when  the  act 
of  conversion  was  committed.  There  was  another  authority 
referred  to  entitled  to  great  respect,  viz.  my  brother  Black' 
burrCs  book  on  the  Contract  of  Sale,  but  I  may  state  I  have 
his  own  authority  for  saying  that  he  agrees  with  us. 

But  it  was  further  urged  on  the  part  of  the  defendant, 
that,  supposing  trover  maintainable,  the  damages  recover- 
able on  either  count  ought  to  be  no  more  than  were  really 
sustained  by  the  plaintiff,  that  is,  the  value  of  the  sheep,  minus 
the  price  he  would  have  had  to  pay  for  them  if  they  had  been 
delivered  to  him  ;  and  that  therefore  5L  would  be  ample 
damages,  and  that  a  farthing  would  have  been  sufficient. 
Upon  that  point  our  opinion  is  in  favour  of  the  defendant, 
viz.,  that  the  plaintiff  is  entitled  to  recover  no  more  than 
the  real  damage  he  has  sustained.  In  Lamond^r.  DavaU{b) 
the  plaintiff  had  sold  shares  to  the  defendant  which  he  had 
not  accepted,  and  the  plaintiff  had  resold  them;  it  was 
held  that  after  that  he  could  not  sue  the  defendant  for 
goods  bargained  and  sold.  If  that  is  so,  the  defendant 
could  not  maintain  such  an  action  in  the  present  case; 
and  as  the  vendor  could  not  sue  for  goods  bargained  and 
sold,  the  result  is  that  he  could  not  in  any  form  of  action 
recover  the  price ;  and  it  would  be  singular  if  the  same  act 
which  saved  the  vendee  the  price  of  the  sheep  should  vest 
in  him  a  right  of  action  for  their  full  value  without  de- 
ducting the  price.  The  cases  on  this  subject  are  well  put 
together  in  Mayne  on  Damages  (p.  215),  and  shew  that  in 
this  action  it  is  not  an  absolute  rule  of  law  that  the  value  of 
the  goods  is  to  be  taken  as  the  measure  of  damage.  There 
{it)  3  Wan.  &  G.  100.  (&)  9  Q.  B.  1030. 


HILABT  VACATION,   23   VICT.  295 

m  Kfeial  cases  which  may  be  mentioned  as  illustrative  of       I860. 
this.    For  instance,  where  a  defendant,  after  having  been      ^T"""^*^ 

'  »  o  Chimert 

goHty  of  an  act  of  conversion,  delivers  the  goods  back  to  ^^ 

V  IALL» 

the  plaintiff,  the  actual  damage  sustained,  and  not  the  value, 

18  the  measore  of  damages.    So,  where  a  man  has  temporary 

ponession  of  a  chattel,  the  ownership  being  in  another,  the 

biilee,  no  doubt,  may  maintain  an  action ;  but  only  for  the 

real  damage  sustained  by  him  in  the  deprivation  of  the 

poflBeasion.     Other  cases   might   be  cited   to   shew   that 

there  is  no  such  absolute  rule  of  law  as  to  the  damages  in 

trover  as  that  suggested.     In  Read  v.  Fairbanks  (a),  an 

onfinished  diip  was  taken  and  then  completed,  and  after 

its  completion  converted ;  it  was  held  that  the  plaintiff  was 

oititled  to  the  value  at  the  time  when  the  defendant  took 

K  not  at  the  time  when  he  converted  the  completed  ship 

to  his  own  use.    To  the  same  effect  is  the  case  of  Brierly  v. 

Kendall  (A) :   the  principle  deducible  from  the  authorities 

l^ng  that  a  man  cannot  by  merely  changing  the  form  of  action 

^tide  himself  to  recover  damages  greater  than  the  amount 

to  which  he  is  in  law  entitled,  according  to  the  true  facts  of 

^e  case  and  the  real  nature  of  the  transaction.     Here  the 

^^9olt  is,  that  the  plaintiff  is  entitled  to  recover  51,  only. 

It    is    not    to    be    understood    that,    though    in    the 

Pi^caent  case    the    plaintiff   cannot   recover   more,    if   a 

stranger  had  converted  the  goods  the  plaintiff  would  not 

'^ve  been  entitled,  as  against  him,  to  recover  the  whole 

^^ount  of  the  value  or  proceeds.     That  might  depend 

^'pon  whether  the  plaintiff  would  be  liable  to  the  seller 

^>"    the  contract  price  ;  and  probably  in  such  a  case  he 

*'Oiild,  for  there   the  seller  would  be  in  no  default ;  and 

^  lie  could  not  deliver  the  goods  owing  to  the  wrongful 

*^^  of  a  third  party,  it  may  be  that  he  could  recover  the 

(a)  '13  C.  B.  692.  (6)  17  Q.  B.  937. 
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whole  price^  and  the  yendee  would  be  entitled  to  reooTer 
the  amount  from  the  stranger.  The  yerdict  must  atuid  as 
found  by  the  jury»  but  be  reduced  to  52. 

Rule  absolute  to  reduce  the  damages. 


^^'  ^^*  BURBOUGHES  V.  BaTKE. 

X  ROVER  for  a  billiard  table  with  the  appurtenances. 

Pleas. — First:  Not  guilty. — Secondly,  that  the  goods 
were  not  the  plaintifis. 

Whereupon  issue  was  joined. 

At  the  trial,  before  BramweU,  B.,  at  the  sittings  in  London 
after  Trinity  Term,  it  appeared  that  in  July,  1867,  the 
billiard  table  in  question  had  been  hired  of  the  plainti£P  by 
one  Filmer,  who  kept  an  hotel  in  Harley  Street,  Cavendish 
Square,  under  the  following  agreement: — 
**  Messrs.  Burroughes.  <'  18,  Harley  Street 

**  Gentlemen. — In  consideration  of  you  having  supplied 
me  (on  hire)  with  a  full  sized  slate  billiard  table  and  the 
following  appendages,  viz.,  twelve  cues,  &c.,  I  agree  to 
hire  the  said  table  and  appendages  for  twenty  weeks  at  the 


If  A  ponon 
d«U&t  goods 
under  toy 
claim  of 
intereft  in 
himself,  to  if 
to  depriye 
the  penon 
entitled  to 
the  poMetsion 
of  tnem  of 
his  dominion 
oyer  them, 
it  is  a  conyer- 
sion. 

F.,  being 
in  possession 
of  a  billiard 
table,  which 
the  plaintiff 
had  lent  to 
him  on  hire, 
by  bUl  of  sale 
assigned  the 
ffoods  in  his 
bouse,  and 
with  them  the 

billiard  table,  to  the  defendant.  The  defendant  took  possession,  but  did  not  remove  the  taUe. 
The  plaintiff  demanded  the  table.  The  defendant  desired  to  see  the  writing  under  whidi  it 
let  to  F.  On  the  following  day  the  plaintiff^s  son  produced  the  document  upon  whidi  an 
mcnt  for  the  sale  of  the  billiard  table,  which  had  not  been  carried  into  efiect,  was  indorsed.  Tht 
defendant  was  at  first  willmg  to  give  up  the  table,  but  subsequently  wished  to  consult  his  attor- 
ney. The  plaintiff  refused  to  permit  the  defendant  to  have  a  copy  of  the  document,  and  gav« 
him  notice  toat  he  would  call  for  the  table  on  the  following  day  at  12  o'clock.  According^  at 
that  hour  the  plaintiff  called  and  saw  the  defendant's  man  but  did  not  ffet  the  table,  the  room  In 
which  it  was  being  locked.  The  table  was  afterwards  seised  by  F.'s landlord  for  rent.  In  an 
action  of  trover  by  the  plaintiff  for  the  table : — Hekt,  that  there  was  evidence  from  which  the 
jury  were  warranted  in  finding  a  conversion  of  the  table  by  the  defendant. 

So,  notwithstanding  that  the  defendant  might  have  given  directions  to  his  man  to  give  op  the 
table  when  called  for,  such  directions  not  having  been  communicated  to  the  plaintiff. 

Qiuire,  per  Martin,  B.,  whether  the  defendant's  taking  possession  of  the  table  under  the  bill 
of  sale  was  not  a  conversion. 
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rent  of  14s.  per  week  to  be  paid  eyeiy  four  weeks.  I  also 
9gree  to  pay  5L  down  as  a  collateral  security.  Should  I  at 
the  eviration  of  twenty  weeks  wish  to  purchase  the  said 
table,  &C.,  I  agree  to  pay  down  the  balance  between  the 
money  paid  as  rent  and  collateral  security,  and  the  amount 
hi  fiill  of  the  said  table,  &c.,  namely,  912. 

^  Hire  of  table  and  appendages  to  commence  from  May 
26, 1857.  And  the  table  and  appendages  to  remain  your 
property  till  paid  for  in  fulL 

^I  also  hold  myself  responsible  for  any  damage  done 

to  the  same  by  fire  or  otherwise,  excepting  ordinary  wear 

mpd  tear. 

<' Thomas  Filmer." 

The  table  remained  in  filmer's  possession  till  the  7th  of 
March,  1859,  when  the  following  further  agreement  was 
drawn  up,  indorsed  on  the  first  agreement,  and  executed  by 
Fihner: — 

^  Memorandum. — That  there  is  now  due  to  Messrs.  Bur- 

rooghes  firom  T.  Filmer  the  sum  of  80/.,  being  the  balance 

of  the  purchase  money  for  the  billiard  table;   and  that 

T.  Filmer  hereby  agrees  to  pay  the  said  sum  of  80^  by 

instalments  of  6L  per  week,  the  first  instalment  to  be  paid 

on  the  9th  of  March,  1859,  and  in  default  of  payment  of 

any  one  instalment  the  whole  sum  remaining  unpaid  to 

become  due  and  to  be  paid  forthwith ;  and  J.  F.  Penton 

hereby  agrees,  in  consideration,  &c.,  to  guarantee  the  due 

payment  of  the  said  instalments,  and  in  default  of  one 

instalment  then  the  due  paj^ment  of   the  full    amount 

remaining  due. 

*' Thomas  Filmer." 

This  agreement  was  never  completed,  Penton  baying 
declined  to  become  security.  At  the  beginning  of  April 
the  plaintiff  demanded  the  billiard  table  of  Filmer,  when 
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1860.        ^^  found  that  a  bill  of  sale  had  been  executed  by  Rimer  to 
^  ^^""^-^      the  defendant,  under  which  the  defendant's  man  was  in 
r.  posession  of  the  goods  in  Filmer's  house.     The  billiard 

table  was  included  in  the  bill  of  sale.  On  the  13th  of 
April  a  clerk  of  the  plaintiff's  attorney  served  on  the  de- 
fendant, at  his  house  in  Brook  Street,  a  formal  demand  of 
the  billiard  table.  The  defendant  asked  to  see  the  agree- 
ment, which  the  plaintiff  s  son  accordingly  produced  to  lum 
on  the  next  day.  The  defendant  then  asked  for  a  copy 
that  he  might  consult  his  attorney,  but  the  plaintiff  would 
not  allow  a  copy  to  be  taken.  The  plaintiff*8  son  deposed 
that  the  defendant  seemed  at  first  willing  to  g;iTe  up  the 
table :  but  afterwards,  on  reading  the  two  agreements,  said, 
**  if  it  was  a  hiring  only  he  would  give  up  the  tatAe,  bat  it 
ap|>earvd  to  be  a  purchase.  The  table  was  in  the  ioTentoiji 
and  unless  the  plaintiff  could  profc  that  it  was  his  he  would 
slick  to  iu*^  The  plaintiff  then  caused  notices  to  be  serred 
on  the  defendant  and  the  man  in  poswaigon,  that  oo  the 

4 

tvv!ow:ng  moraiE^.  the  I5ih  of  Apiil,  at  13  o*dock,  he 
w-ocU  call  tv^  fe:ch  away  tbe  table.  The  plaintiff  and  his 
nx^s  calloi  oc  ti<  oex:  dsy  a:  FllmerV  house  in  Hail^ 
Scn£>e:  i:  ih^c  :lme  arcvc=:<\i  arid  saw  the  man  in  possessioii, 
be:  cccisi  rsx  oJ>c»:c  :be  bi'-Iiini  tab^e,  the  door  of  the 
r.vd  Sfini  Isxiked.  Tbe  rCibiuf  Derer  got  the 
ur^-e«  whx^i  «ras  ilziraa:; It  sifci^  aad  dx-i  bT  the  landloid 

.  at 

uz-vifc  A  ijscTjjss  xx  rif-r:.  TSf  oedtfcoazx  svore  that  on  the 
-v^rui-sc  *c  :*~*f  %iiT  las  i:«ici!»xx\i  be  bad  einen  instmc- 
ix-csj  :.*  :Sf  tviz  Ir:  rosiKsi'.'c  rcc  :^  v^iaLn  the  taUe. 
rSf  rar  iu  rv«si»sa;c  sue  uai  ie  tjiic  ibe  r^Jkhitiff  that 
><  rr  «^:  iiTif  rix  rx:i«?,  >cc  be  ^.c-d  =cc  rrx:  ie  ker  of 

■*  at 

:iif  *vct  -.■:  ^r vc   :;   va?^     Tb;  -•xtt  i-in^i  a  vefdict  fiir 
iV-i'-M/r^.  X>-^ .  _-  >t\r.^a;ianK  Tim^  jcc&^aed  a  role 
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of  a  conversion,  and  that  the  verdict  was  against  the  evi-       I860. 
dence. 


C  E.  Pollock  shewed  cause  (Feb.  9). — There  were  two 
occasions  on  which  the  conduct  of  the  defendant  was  such 
as  to  be  evidence  of  a  conversion.  After  the  agreement 
had  been  produced  to  the  defendant  he  had  no  right  to 
detdn  the  billiard  table,  but  was  bound  at  his  peril  to  give  it 
up  at  once.  Secondly,  when  the  plaintiff's  men  called  by 
appointment  on  the  15th  of  April,  the  defendant  should 
have  been  ready  to  give  up  the  table.  Though  it  may  be 
true,  that  if  this  was  the  first  communication  which  had 
taken  place  between  the  parties  respecting  the  table,  it 
would  be  very  slight  evidence  of  a  conversion,  yet  when 
taken  in  connection  with  the  defendant's  threat  to  *^  stick 
to"  the  table,  it  was  evidence  on  which  the  jury  were 
fiilly  warranted  in  acting.  In  fact  the  mere  taking  an 
assignment  of  the  plaintiff's  property  from  one  who  had 
no  right  to  dispose  of  it  was  a  conversion:  M*Combies. 
Dames  (a), 

Rtersdofff,  Serjt,,  in  support  of  the  rule. — There  was  no 
evidence  of  any  intention  on  the  part  of  the  defendant  to 
detain  the  table  when  the  plaintiff  and  his  men  called  for 
it  When  asked  on  the  former  occasion  to  deliver  it  up, 
the  defendant  doubted  as  to  the  right  of  the  plaintiff,  and 
desired  to  be  satisfied  on  the  point ;  but  he  never  said  that 
the  plaintiff  should  not  have  the  table.  Expressing  a  desire 
to  inquire  of  his  attorney  what  was  the  effect  of  the  agree- 
ment is  no  evidence  of  a  wrongful  conversion.  [^Martiny  B. 
— A  man  is  entitled  to  his  chattel  property  at  all  times. 
If  another  obstructs  his  enjoyment  of  it,  by  exercising  an 

(a)  6  East,  538. 
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act  of  ownenhip  orer  it  to  his  piqadioe^  that  is  a  coDve^ 
sioiu]     What  the  defendant  said  was  not  a  refusal  to  gnt 
up  the  property,  but  merely  an  eraave  answer.     The  de- 
fendant was  not  in  the  actual  pooscwioQ  of  the  billiard  tabk 
at  the  moment  when  the  demand  was  then  made  upon  hiok 
He  subsequently  told  the  man  in  possessioa  to  give  it  op 
when  the  plaintiff  should  upfHj  for  iL    [OUumeU,  B^-^ 
That  was  not  communicated  to  the  plaintiff.    3lariim,  B.— 
If  a  man  fiiKk  a  watch  in  the  street  and  another  goes  to 
him  and  detnandB  it,  if  the  former  8aya»  <*  I  am  very  denooi 
of  tpnog  it  up  to  the  real  owner,  but  I  wish  to  aaoeitui 
who  he  ia^**  that  is  not  a  oooveiBon.     Chwfg,  Bw — If  the 
defendant  took  so  much  tiase  to  ronsidw  whether  he  worid 
gire  up  the  tables  and  after  that  did  not  choose  to  take  cmt 
thatitdiooU  be  gnen  up  when  the  plaintiff  called  feri^ 
sorelT  that  was  a  BMtier  which  the  joiy  wen  entitled  to 
conaider.]      Hie  Jndge  ii  ^^J-^'^-^^  with  the  verdict 
[Maim,  a— That  ni%ht  be  eonefawe^  if  the  leaned 
Judge  reported  that  he  be&eved  that  the   plaintiff  oi 
hb  witnesses  had  sj^akcn  fokehr.      Brammd^  BL — I  do 
nic«  think  that   any  mamh  was  told   on  either  sidb] 
There  WW  no  wftwl  to  deliiw  op  the  table.    [/Ubd^ 
i\  &— The  wvcd  leinml  i»  a^b^novL     If  by  lefaid 

ihai  i»  a  cBsncnian.  and  not 
■KflciT  eviiesK^  cl  a 
I^^lnc  wi&  a  Moni 
nsKBibir  oMT  iar  ibe  pofvise  of 


Hk  ii^>erj 


^l^^tiK.  2V. — Txk  ^rotsQoi.  sr  uof  case  ws^  whether 
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Ibere  was  eTidence  to  go  to  the  jury  of  a  conveTsion ; 
and  we  are  all  of  opinion  that  there  was.    The  casei  as  it  _ 
seems  to  m^  is  of  considerable  importance.    There  is  no  v. 

note  common  cause  of  action  than  where  an  owner  of 
goods  complains  that  another  has  wrongfully  taken  posses* 
aioa  of  them.  The  law  has  provided  four  forms  of  action 
ififdicable  to  soch  a  state  of  things,  first,  the  action  of 
ttmpmm,  which  appears  more  immediately  directed  to  the 
iaimff  of  a  man's  property  out  of  the  possession  of  the 
owner.  Secondly,  the  action  of  replevin  in  respect  of  goods 
taken  hot  restored  to  the  owner  by  process  of  law.  But  at 
common  law  the  more  direct  remedy  for  the  recovery  of  pos- 
aasrion,  or  damages,  where  a*  chattel  was  detained  from  the 
owner,  was  the  action  of  detinue.  There  existed,  however, 
en  objection  to  that  action,  which  was  that  the  defendant 
was  entitled  to  wage  his  law,  and  the  consequence  wai^  that 
die  defendant  in  an  action  of  detinue,  by  himself  swearing 
to  the  non-existence  of  the  cause  of  acUon,  could  at  once 
defeat  the  plaintiff  In  consequence  of  this,  the  Courts  of 
bw,  in  very  early  times,  invented  the  action  of  trover. 
They  permitted  the  plaintiff  to  state  that  he  lost  goods 
whidi  he  never  lost,  and  that  the  defendant  found 
goods  whidi  he  never  found,  and  that  the  defendant  con- 
certed the  goods  so  found  to  his  own  use.  The  Courts 
took  upon  themselves  to  prohibit  the  defendant  from  deny- 
iag  either  the  averment  of  the  losing  or  the  finding  by  the 
defendant ;  and  thus  they  gave  an  action  (a  species  of  ac- 
tion on  the  case)  in  which  the  defendant  could  not  wage 
his  law.  That,  I  believe,  was  the  origin  of  the  action 
of  trover— an  action  devised  for  tiie  purpose  of  preventing 
the  plaintiflb  from  being  defeated  by  the  wager  of  kw. 
The  origin  of  the  action  of  <<  indebitatus  assumpsit'*  was 
the  same.    For  the  purpose  of  preventing  the  wager  of  law 
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1860.  in  an  action  to  recover  a  debt,  the  Courts  devised  the 

jj  ^'^^^''^^  action  of  "  indebitatus  assumpsit,"  wherein  it  was  alleged 

^-  that  the  defendant  was  indebted  to  the  plaintiff,  and,  bebg 


SO  indebted,  he  promised  to  pay  the  debt,  but  broke 
promise.  This  was  an  action  on  the  case,  and  wager  of  law 
could  not  be  made.  This  I  believe  was  the  true  origin  of  the 
action  of  trover,  and,  in  my  judgment,  we  ought  to  extend 
its  operation  to  all  cases  where  a  right  of  action  in  detinue 
properly  exists,  and  not  throw  difiBculties  in  the  way  of  a 
man's  recovering  where  his  goods  are  wrongfully  detained. 
I  myself  have  always  understood  that  trover  was  the  actioD 
whereby  a  person  entitled  to  the  possession  of  goods  wrong- 
fully detained  from  him  was  entitled  by  law  to  recover 
damages  for  their  detention.  I  do  not  think  there  is  any 
necessity  to  discuss  the  original  meaning  of  the  words 
"  trover"  or  "  conversion ;"  they  are  technical  expreasioDs 
used  in  an  action  given  by  the  law  to  enable  a  man  to  re- 
cover damages  for  the  unlawful  detention  of  his  property. 
I  freely  admit  that  the  word  "  conversion"  is  an  unfortunate 
expression.  Undoubtedly,  in  the  great  majority  of  cases 
where  an  action  of  trover  is  brought,  no  conversion  in  one 
sense  has  taken  place  ;  the  goods  are  in  the  same  state  in 
which  they  always  were ;  there  is  no  actual  conversion  in 
the  sense  in  which  a  person,  not  a  lawyer,  might  possibly 
understand  the  term.  In  ordinary  cases  the  plaintiff's 
proof  is  much  the  same  as  would  be  required  in  an 
action  of  detinue.  But  the  word  **  conversion,"  by  a 
long  course  of  practice,  has  acquired  a  technical  mean- 
ing. It  means  detaining  goods  so  as  to  deprive  the 
person  entitled  to  the  possession  of  them  of  his  dominion 
over  them.  In  JVxJbraham  v.  Snow,  2  Wms.  Saund.  47^, 
there  is  a  note  of  Serjeant  Williams  which,  I  appre- 
hend, is  as  good  an  authority  on  this  subject  as  exists. 
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He  says: — "So  where  a  carpenter,  who  worked   in   the        i860. 
king's  yard,  refused  to  go  there  any  more,  upon  which    j.^^^^    ^ 
the  surveyor  would  not  let  him  have  his  tools  until  the  •• 

kings  work  was  done  under  a  pretended  usage  to  do 
so;  a  demand  and  refusal  being  proved,  it  was  held,  by 
Holtf'  C.  J«,  that  the  denial  of  goods  to  him  who  has  a 
right  to  demand  them  is  an  actual  conversion,  and  not 
evidence  of  it  only;  for  what  is  a  conversion  but  an 
assuming  upon  oneself  the  property  in  and  right  of 
disposing  of  another^s  goods?  And  whoever  detains 
another  man's  goods  from  him  without  cause  takes 
upon  himself  the  right  of  disposing  of  them."  Now  I 
adopt  that  as  the  true  meaning  of  the  word  **  con- 
▼ersion,"  in  reference  to  this  action,  and  the  same  rule 
has  been  laid  down  in  modem  times.  There  is  a  case, 
FauIdeM  v.  Willoughby  {a)^  which  I  have  long  considered  and 
often  heard  cited  as  laying  down  the  true  rule  upon  this 
subject.  In  that  case  a  ferryman  at  Birkenhead  had  had 
some  horses  put  on  board  his  boat  to  bring  to  Liverpool ; 
he  turned  them  out,  and  the  horses  were  left  upon  the 
road.  An  action  of  trover  was  brought,  and  the  question 
was,  whether  or  not  trover  lay  for  their  value ;  the  Court 
were  of  opinion  that  it  did  not;  and  the  distinction  between 
the  action  of  trespass  and  trover  was  much  discussed. 
Aldersan,  B.,  in  delivering  his  judgment  says:— "Any 
asportation  of  a  chattel  for  the  use  of  the  defendant  or 
a  third  person  amounts  to  a  conversion,  for  this  simple 
reason,  that  it  is  an  act  inconsistent  with  the  general  right 
of  dominion  which  the  owner  of  the  chattel  has  in  it,  who 
is  entitled  to  the  use  of  it  at  all  times,  and  in  all  places. 
When,  therefore,  a  man  takes  that  chattel,  either  for  the 
use  of  himself  or  of  another,  it  is  a  conversion."    I  entirely 

(a)  8  M.  &  W.  540. 
VOL.  V. — V.  S.  X  EXCU. 
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accede  to  this  view  of  the  law,  which  is  simple  and  of  easj 
application. 

Apply  it  to  this  case.  The  facts  were  these. —  A  person 
had  hired  a  billiard  table  of  the  plaintiff,  and  then  had 
executed  a  bill  of  sale  to  the  defendant ;  and  I  own  that 
I  am  not  prepared  to  state  that  the  taking  poasesBion 
under  that  bill  of  sale  was  not  an  act  of  conversion,  ftr 
it  seems  to  me  it  falls  within  what  is  stated  by  AUkr- 
soHs  B.,  that  it  is  an  act  by  which  the  defendant  took  posses- 
sion of  the  chattel  for  the  nse  of  himself  fh>m  a  person 
who  had  no  right  to  give  it.  I  am  by  no  means  inclined 
to  say  that  the  simple  taking  possession  by  the  defendant 
under  the  bill  of  sale  was  not  a  conversion  of  those  good& 
What  further  took  place,  however,  is  thi&  The  plaintiff 
went  to  the  defendant  and  shewed  him  the  document 
under  which  the  billiard  table  was  hired.  Thereupon 
the  defendant  said  he  would  give  it  up;  but,  on  tuning 
over  the  paper,  he  found  something  which  was  an  incom* 
plete  contract  for  sale,  and  he  then  alleged  that  there 
was  a  sale,  or  that  be  supposed  there  was,  and  refused  to 
give  it  up.  He  said  (in  effect),  '^You  are  not  entitled 
to  it,''  and  he  did  not  deliver  it  up.  In  the  evening,  the 
plaintiff  told  the  defendant  that  at  twelve  o*clock  on  the 
following  day  he  should  send  for  the  table  for  the  purpose 
of  carrying  it  away.  Accordingly,  the  plaintiff  did  send 
and  could  not  get  it,  it  being  locked  up.  In  the  mean- 
time, the  defendant  had  found  that  he  was  in  error,  and 
had  directed  the  man  in  possession  to  give  up  the  billiard 
table.  If  the  key  could  have  been  obtained,  it  is  suggested 
that  it  would  have  been  given  up.  The  plaintiff,  however, 
went  to  get  the  billiard  table  in  pursuance  of  his  notice, 
and  I  think  it  was  the  duty  of  the  defendant  to  be  ready  to 
give  it  to  him  when  he  came  for  it.     The  consequence 


HILARY  VACATION,    2  3    VICT.  305 

was  that  the  billiard  table  was  distrained  by  the  landlord        1860. 
for  rent     If  it  had  been  delivered  up  to  the  plaintiff  6n    _  ^'-^v^-' 
the  day  appointed,  when  he  was  entitled  to  have  it,  this  «• 

woald  not  have  happened.  I  think  that  this  was  evi- 
dence to  go  to  the  jury  of  a  conversion.  I  myself  should 
have  directed  the  jury  to  find  a  verdict  for  the  plaintiff 
if  they  believed  the  evidence  adduced  on  his  behalf. 
For  these  reasons,  I  think  the  rule  ought  to  be  dis- 
chaiged. 

Ohannell,  B* — I  am  also  of  opinion  that  this  rule  ought 
to  be  diachaiged.  My  brother  Martin  has  gone  so  fully  into 
the  law  which  applies  to  the  case,  that  I  propose  very  shortly 
to  state  the  grounds  on  which  I  agree  in  the  opinion  which 
he  has  expressed.  First,  it  was  said  that  there  was  no 
evidence  which  ought  to  have  been  submitted  to  the  jury. 
I  cannot  think  that  there  is  any  good  ground  for  the  rule 
in  that  respect.  The  case  of  the  plaintiff  did  not  exactly 
tally  with  that  of  the  defendant,  because  the  evidence  on 
the  part  of  the  defendant,  though  in  many  respects  con- 
sistent with  that  on  the  part  of  the  plaintiff,  qualified,  in 
some  degree,  the  case  of  the  plaintiff;  but  that  was  for  the 
jory.     On  that  ground,  however,  the  application  entirely 


The  next  ground  for  setting  aside  the  verdict  is,  that  the 
finding  is  against  the  evidence.  I  am  not  called  upon  to  say, 
if  the  jury  had  found  a  different  verdict  that  I  should  have 
felt  myself  at  liberty  to  set  it  aside ;  all  I  say  is,  there  was 
evidence  U>  warrant  the  finding  of  the  jury.  I  desire  it  to 
be  understood  that  I  do  not  mean  to  state,  or  suggest,  that 
every  detention  is  a  conversion;  I  guard  myself  against 
any  such  supposition.  Every  asportation  is  not  a  conver- 
sion ;  and  therefore  it  seems  to  me  that  every  detention 

X  2 
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1860.        cannot  be  a  conversion.     If  it  were,  the  mere  removal  of  t 
„  '•^^''"*^      chattel,  independently  of  any  claim  over  it  in  favour  of 

BURROUGBES  '  J  J 

9.  the  party  himself,  or  any  one  else  whatever,  woold  be  a 

Batxe.  .  i_  *  u 

conversion*     The  asportation  of  a  chattel  for  the  use  of  tbe 
defendant  or  third  persons,  amounts  to  a  conversion,  and 
for  this  reason,  whatever  act  is  done  inconsistent  with  tbe 
dominion  of  the  owner  of  a  chattel,  at  all  times  and  plaoea 
over  that  chattel,  is  a  conversion.     On  the  other  hand, 
the  simple  asportation  of  a  chattel,  without  any  intention  of 
having  further  use  of  it,  though  it  may  be  a  suffident 
foundation  for  an  action  of  trespass,  is  not  su£Bcient  to 
establish  a  conversion.     I  apply  to  the  case  of  detention 
somewhat  the  same  rule  as  was  laid  down  in  Fauldet  v* 
IViUoughJby  with  reference  to  a  mere  asportation.     Now, 
what  are  the  facts  ?    The  billiard  table,  which  is  admitted 
to  be  the  property  of  the  plaintiff,  was  taken  by  the  de- 
fendant under  a  claim  to  exercise  some  dominion  over  it^ 
because  he  claimed  a  right  and  power  to  detain  it,  inde- 
pendently of  the  interest  of  any  other  person,  viz.,  under 
a  claim    as  owner    inconsistent    with   the   right  of   tbe 
actual  owner. .  Then,  when  the  billiard  table  was  in  his 
possession,  under  a  claim  of  right,  the  plaintiff  applied  ibr 
it     It  is  said  that  on  that  occasion  there  was  no  formal 
demand  and  refusal.     I   agree    that   is   so;    but   the   de- 
fendant at  first  said  that  the  property  was  his,  and  that 
which  afterwards  passed,  in  my  judgment,  amounted  to  a 
demand  and  refusal.     The   defendant   was  not  satisfied, 
and  a  second  interview  took  place.     Then  the  plaintiff's 
son  produced  a  document,  and  the  defendant  having  in- 
spected it,  at  first  said  that  it  was  a  hiring  only ;  but,  on 
the  other  side,  there  was  something  which  might  possibly 
amount  to  a  sale,  and  accordingly  he  claimed  to  exercise 
some  right  over  the  table,  namely,  a  right  to  consider  for 
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himself  till  the  next  day,  whether  he  would  detain  it ;  but  i860. 
down  to  that  moment  he  had  detained  it  as  a  matter  of  ^  ''-^^""-^ 
right  It  is  said  he  did  not  neglect  to  deliver  the  billiard  ^  9. 
table,  because  in  fact  he  had  not  got  it,  but  it  was  at 
another  place,  and  that  he  did  no  more  than  to  require,  for 
himself,  further  time  to  consider.  Supposing  that  down  to 
this  time  there  had  been  a  conversion,  I  cannot  say  it 
was  waived  by  the  notice.  On  the  contrary,  the  notice 
strengthens  the  plaintiff's  right  to  recover.  Putting  it 
roost  in  &vour  of  the  defendant,  it  seems  to  me  it  may 
have  amounted  to  an  intimation  on  the  part  of  the  plaintiff 
to  this  effect,  '^  You  shall  have  till  to-morrow,  when  I  will 
send  some  one  to  receive  my  property.  Till  then  you  may 
ccHisider  whether  you  will  give  it  up."  It  was  the  defend- 
ant's duty  to  have  some  person  on  the  spot  to  deliver  it  up. 
The  plaintiff  had  done  all  that  he  could  be  reasonably 
expected  to  do.  He  did  not  get  his  property,  and  there- 
fore brought  this  action.  I  think  we  may  also  connect  the 
lapse  of  time  between  the  unconditional  application  on  the 
part  of  the  plaintiff  and  the  issuing  of  the  writ ;  and,  putting 
all  these  circumstances  together,  I  am  clearly  of  opinion 
that  there  was  evidence  which  warranted  the  jury  in  finding 
a  conversion.  It  may  be  this  view  is  not  satisfactory  to 
my  brother  Bramwell,  who  tried  the  cause.  But  though  he 
says  he  would  have  adopted  the  view  of  the  defendant,  so 
fiir  as  it  differs  fi:t>m  the  view  presented  on  the  part  of  the 
plaintiff,  yet  he  wishes  that,  if  we  are  of  opinion  upon  the 
frets  stated  in  the  evidence  of  the  defendant  that  there  was 
a  conversion,  we  should  say  so,  and  not  act  on  his  impres- 
uoD  that  he  would  have  found  a  different  verdict.  I  think, 
therefore,  on  the  several  grounds  made,  there  is  no  reason 
for  sending  the  case  down  for  a  new  trial,  and  that  this 
rule  should  be  discharged. 
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1860.  Brabiwell,  B. — I  think,  if  anythii^  was  necesBary  to 

^  ^-*"'"^^      shew  the  impolicy  of  this  form  of  action,  and  of  using  wofds 
V.  in  any  other  than  their  primary  signification,  it  would  be  im 

difference  of  opinion  which  has  arisen  as  to  the  meaning  ov 
the  term  ^^  conversion.**    It  seems  to  me  that,  after  all,  no 
one  can  undertake  to  define  what  a  converaion  is.     Some 
decided  cases  may  enable  one  to  come  to  a  conclusion,  but 
in  cases  not  similar  there  will  always  be  a  difficulty.    As 
to  this  particular  case,  I  think  there  was  no  misdirectioii; 
certainly,  in  a  technical  sense,  there  was  not,  because,  if  the 
plaintiff's  account  is  true,  there  was  evidence  of  a  conve^ 
sion — he  demanded  the  goods,  and  could  not  get  then. 
But  I  think,  if  the  jury  acted  upon  that,  they  acted  upoo 
erroneous  evidence,  and  that  they  ought  to  have  acted 
on  the  evidence  of  the  defendant ;   and,  therefore,  if  my 
learned  brothers  had  taken  the  same  view  of  the  evidences! 
I  do,  I  should  have  thought  a  new  trial  ought  to  have  been 
granted.    But  I  protest  against  the  notion  that,  because  the 
Judge  who  tried  the  cause  says  he  b  dissatisfied  with  die 
verdict,  therefore  a  new  trial  should  be  granted.      That 
ought  not  to  be  unless  there  are  reasonable  grounds  for 
that  dissatis&ction.    Inasmuch  as  I  have  not  been  able  to 
persuade  my  brothers  that  my  grounds  are  reasonable,  I 
think  that  they  are  right  in  dischai^ing  the  rule.     Bat 
I  confess  I  think  the  verdict  was  against  the  evidence.    I 
cannot  say  there  was  not  evidence  to  go  to  the  jury  of  a 
conversion  of  the  goods,  but  I  think  the  verdict  was  against 
the  evidence.     It  certainly  is  not  every  detention  of  goods 
(although  there  is  no  right  to  detain  them)  that  is  a  con- 
version, in  my  judgment  at  all  events.     Parke,  B.,  in  Clark 
v.  Chamberlain  {a),  said: — '^If  instead  of  insisting   upon 
salvage  being  paid,  the  defendant  had  said  '  I  do  not  know 

(a)  2  M.  &  W.  78. 
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whether  salvage  is  due  or  not,  I  shall  keep  them  undl  that 

M  aKertainedy*  he  would  not  have  been  guilty  of  a  conver- 

SKHk"    In  such  cases  it  would  be  monstrous  to  hold  that  a  «• 

Bum  had  not  a  right  to  make  reasonable  inquiries.  It  cannot 

be,  that  if  I  pick  up  a  watch  in  the  street  and  another 

pesaon  says  **  that  is  mine,"  I  am  bound  at  once  to  deliver 

it  up.     I  may  say  *<it  may  be,  but  I  will  not  give  it  you 

before  you  tell  me  the  name  of  the  maker :"  and,  if  he 

theienpon  walked  away,  it  cannot  be  that  he  would  have  a 

right  of  action  against  me  simply  because  I  exercised  a 

sound  discretion.     If  such  were  the  law  I  should  be  sorry 

fiir  it;  but  I  do  not  believe  it  is.     The  result  is  you  must 

ift  all  cases  look  to  see,  not  whether  there  has  been  what 

VMiy  be  called  a  withholding  of  the  property,  but  a  with- 

lloUiog  of  it  in  such  a  way  as  that  it  may  be  said  to  be  a 

eonveraion  to  a  man*s  own  use.     I  confess  that  there  are 

some  cases  of  a  simple  wrongful  withholding,  which  may, 

according  to  the  construction  put  upon  that  word,  be  called 

a  conversion  to  a  man's  own  use ;  because  what  matters  it, 

to  one  who  may  be  the  owner  of  the  goods,  how  or  why 

he  is  deprived  of  them?    If  a  person  detains  a  sheep 

b^nptig  to  me,  what  matters  it  to  me  whether  he  does 

so  because  he  means  to  eat  it,  and  does  eventually  eat  it,  or 

makes  any  other  use  of  it  ?    He  has  claimed  a  dominion 

over  it  inconsistent  with  mine.     Suppose  a  man  detains  a 

j^eture  for  the  pleasure  of  looking  at  it,  and  in  order  that 

it  may  form  one  of  the  ornaments  of  his  dining  room,  and 

does  nothing  to  it  but  let  it  hang  there:    that  is  to  all 

intents  and  purposes  a  conversion,  according  to  law  and 

good  sense. 

Now,  in  the  present  case,  the  defendant  got  possession  of 
the  billiard  table,  not  wrongfully,  because  it  was  let  on  hire 
to  a  person  who  had  lawful  possession  of  it,  and  who  migh( 
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1860.       hand  it  over  to  the  defendant  without  the  defendant  beiiig 
BuRRouoHEs  *  trespasser  or  wrongdoer  therein.     There  was  no  augges- 
'*  tion  that  he  got  possession  of  it  wrongfully;  bat  having 

got  possession  of  it  lawfully,  and  never  having  removed 
it  from  the  place  where  it  was  originally  placed,  and  in 
truth,  having  nothing  more  than  what  might  be  calkd 
nominal  possession  of  it,  the  plaintiff  comes  and  says,  '^Tbe 
billiard  table  is  mine,  give  it  to  me."  The  defendant  bv/b, 
'*  Shew  me  how  it  is  yours ;  bring  the  contract  of  hiring." 
The  contract  of  hiring  is  brought;  the  defendant  sees  a 
writing  on  the  back  of  it,  which  tends  to  shew  it  was  a 
sale ;  and  then  asks  for  a  copy,  in  order  that  he  may  take 
advice  upon  it ;  the  plaintiff,  instead  of  doing  as  he  pio- 
perly  might  have  done  according  to  my  view,  says  **  I  shaU 
not;  the  table  is  mine;  you  may  give  it  me  or  not;  but  I 
shall  treat  it  as  a  refusal.*'  It  turns  out  that  he  himself 
put  the  true  colour  on  the  transaction  by  sending  a  formal 
notice,  and  going  the  next  morning  for  the  billiard  taUe, 
not  treating  it  as  an  absolute  refusal,  but  saying,  '^I  will 
come  and  take  it  away  with  the  proper  means  for  doing 
so."  The  next  morning,  when  he  did  come,  it  unfortu- 
nately happened  that  the  defendant  had  given  up  the 
nominal  possession;  and  the  person  who  had  the  actual 
custody  had  locked  up  the  room,  and  the  plaintiff  could 
not  get  the  table ;  he  went  away,  and  five  or  six  days  afler- 
wards  the  table  was  distrained  for  rent  It  seems  to  me  the 
more  reasonable  view  of  the  case  that  this  was  not  a  con- 
version of  the  table  to  the  defendant's  own  use.  An  attempt 
was  made  by  my  brother  Martin  to  render  this  word  ^'con- 
version** intelligible.  But  it  ought  to  be  borne  in  mind 
that  in  the  forms  of  pleading  given  in  the  Appendix  to  the 
Common  Law  Procedure  Act  of  1852  (the  15  &  16  Vict, 
c.  76),  this  is  the  form  of  the  count  in  trover  :-^**  That 
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the  defendant  converted  to  his  own  use>  or  wrongfully  de- 
prifed  the  plaintiff  of  the  use  and  possession  of  the  plain- 
tiff's goods,  that  is  to  say,"  &c :   So  that  the  legislature  has  ^' 
pot  a  meaning  on  the  word  *' conversion."    If  the  com- 
plaint had  been  that  the  defendant  wrongfully  deprived  the 
plaintiff  of  the  use  and  possession  of  his  goods,  the  answer 
mi^t  well  be  **I  did  not  continue  to  detain  them;  you 
might  have  had  them,  but  you  would  not  wait.    If  I  am 
to  be  considered   as  having  wrongfully  detained  them, 
though  you  went  away  and  sent  for  them  the  next  morn- 
ing, your  damages  are  a  farthing."    Instead  of  which,  by 
the  use  of  the  word  "  conversion,"  the  defendant  is  made 
liable  for  the  value  of  the  billiard  table,  which  he  cannot 
recover  from  anybody  else.     Therefore,  on  consideration  of 
all  the  firsts,  had  I  have  been  one  of  the  jury,  I  should 
have  found  that  ihere  was  not  an  assertion  of  dominion 
inconsistent  with  the  title  of  the  plaintiff;  that  the  whole 
aflEdr  was  matter  of  discussion  up  to  the  time  when  the 
plaintiff  was  informed  the  goods  were  at  his  service ;  and 
that,  so  far  as  the  defendant  was  concerned,  there  clearly 
was  no  conversion.     For  these  reasons  I  think  that  the 
verdict  was  against  the  evidence;   but,  in   so  saying,  I 
desire  to  add  that  in  my  opinion  it  is  not  merely  because 
the  Judge  who  tried  the  cause  comes  to  a  different  conclu- 
sion from  the  jury  upon  the  facts,  that  a  new  trial  should  be 
granted ;  but  that  where  it  appears  to  the  Court  that  the 
view  taken  by  the  Judge  is  wrong  he  should  be  set  right, 
as  on  the  present  occasion,  by  being  overruled. 

Rule  discharged. 
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Feb.  25.  Hills  v.  The  London  Gas  Light  Compamt. 

The  plaintiff.     L/ECL  A  RATION.— That  the  plaintiff  was  the  first  sod 
for V^pa^ent,      true  loventor  of  a  certain  new  manufactore,  that  is  to  ny* 

iiirior  to  the 

Patent  Law  Amendment  Act,  1852,  deltrered  to  the  Attorney  General  a  deposit  JMpv 
that  his  invention  was  (inter  alia)  "  For  absorbing  sulphuretted  hydrogen  ami  other 
into  porous  bodies,  and  renovating  them  again  cither  by  heat,  &c.,  or  by  takmr  off  the  ati 
pheric  pressure.**  In  November,  1849,  he  obtained  a  patent  for  ■*  An  improred  mode  of  « 
pressing  peat  for  making  fuel  or  gas  and  of  manufacturing  gas,  and  of  obtaining  certain  nh* 
sUnces  anplicable  to  pivifying  the  same.**  The  inventioa.  described  in  the  spedfiention*  wai^ 
passing  the  gas  through  a  mixture  consisting  of  the  subsulphates,  the  ozychloridet,  or  tht 
oydrated  or  predpiuted  oxides  of  iron,  either  by  themselves  or  mixed  with  snlphnSe  of  lias» 
&c.,  and  sawdust,  or  peat  charcoal,  /tec,  "  so  as  to  make  a  porous  material,  whereby  the  ens  will 
be  deprived  of  iu  sulphoretted  hydrogen,  whidi  will  be  absorbed  into  tbe  porous  mntsfw»«ilv 
being  fwmed  by  the  union  of  the  oxygen  of  the  oxide  with  the  hydrogen  of  the  snlpfavettsd 
hydrogen.  As  soon  as  the  material  ceases  to  purify  the  gas  from  snlphurettcd  hydrogen,  the  ga 
is  to  be  shut  off  from  the  puri6er,attd  a  communication  opened  with  the  external  air,  which  is  Is 
be  admitted  to  the  purifying  material,  and  by  tbe  agency  of  which  it  will  be  renovated,  and  the 
unoombined  gases  which  have  been  absorbed  driven  off.  Tbe  best  waj  to  efect  this  is  paitiaDfto 
take  off  the  atmospheric  pressure  at  the  top  or  bottom  of  the  purifier  in  which  the  puiifyisg 
material  is  contained,  by  connecting  it  with  a  pipe  to  a  hot  and  powerful  chimney,  &c  so  as  to 
cause  a  current  of  air,  &c.,  to  pass  through  the  purifier.  The  current  of  air  will  drivo  off  ths 
volatile  gases,  &c.,  and  re>oxidize  tbe  iron  of  the  sulphurst  of  iron,  &e.  As  soon  as  tbe  von  is 
re-oxidised,  Ac,  the  gas  is  to  be  passed  through  it  again,  Ac**  He  claimed  first  ^mVpag 
gas  by  passing  it  through  predpitated  or  hydrated  oxides  of  iron ;  and  secondly,  lOiMwHi^f 
thepunfying  material  by  exposing  it  to  the  action  of  the  air. 

The  jury  R>und  that  the  invention,  in  respect  of  which  the  plaintiff  applied  for  a  patent,  and  in 
respect  of  which  his  patent  was  granted,  whether  aptly  described  in  toe  depodt  paper  or  not, 
was  the  plaintiff's  invention. 

^rM.'->  First,  that,  assuming  the  deposit  paper  delivered  to  the  .Attorney  General  did  not 
correctly  describe  the  matter  in  respe<^t  of  which  the  plaintiff  applied  for  a  patent,  ths 
defendant  was  not  entitled  to  have  a  verdict  entered  for  him  on  a  plea  that  the  laTtntlon 
described  in  the  spcdfication  was  another  and  a  different  invention  from  that  for  which  ths 
letters  patent  were  granted. 

Semble^  per  /VAvA,  C  B.,  that  the  deposit  paper  was  not  admissible  for  the  porpose  of  cnttisg 
down,  or  affecting  the  constructioo  of  the  Queen's  grant  in  the  letters  patent,  though,  if  ths 
Attorney  General  was  deceived  in  making  the  grant  by  the  erroneous  description  in  the  depodt 
paper,  it  might  possibly  be  a  ground  for  repealing  the  patent  by  scire  fadas. 

In  the  specification  of  a  prior  patent  for  purifying  gas,  dated  in  1840,  one  CroU,  after  speakisg 
^  the  use  of  black  oxide  of  manganese  for  punfying  gas  went  on  to  say. "  The  same  oflMct  aay 
be  produced  by  the  apnlication  of  the  oxide  of  sine,  and  the  oxides  of  iron  treated  predssly  in 
the  way  above  described.'*— /AM,  that,  assuming  that  CroU  meant  to  daim  all  oxides  of  iron  fior 
punfnng  gas,  inasmuch  as  K»me  would  not  answer,  the  Court  could  not  say.  as  a  matter  of  law, 
thai  a  patent  could  not  be  had  by  a  person  who  afterwards  discovered  that  predpitated  bydratsd 
oxides  were  thi>se  which  it  was  proper  to  use. 

The  jury  having  found  that  Croll*s  spedfication  did  not  disclose  the  use  of  hydrated  oxides  of 
iron,  tbe  1  ourt  refused  to  grant  a  new  trial. 

In  working,  for  the  purpose' of  completing  the  spedfication  of  his  patent,  Croll  had  and 
oxides  of  iron  fw  the  purification  of  gas,  and  the  gas  purified  by  him-to  the  extent  of  'iO^OOO 
teet  a  day— had  for  many  days  been  mixed  with  the  ordinary  gas,  and  supplied  to  the  public  from 
the  mains  of  a  jta*  company.  He  had  renovated  the  material  by  exposing  it  to  heat  on  the  top 
or  some  retort  beds.     The  oxides  were  originallv  in  a  hydrated  sute,  and  the  heat  used  hy 
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''An  improved  mode  of  compressing  peat  and  of  manufac-        i860. 
taring  gas  and  of  obtaining  certain  substances  applicable      ^^^^'^"^ 
to  purifying  the  same  ;^  and  part  of  which  invention  was  o. 

**  An  improved  mode  of  manufacturing  gas."  And  there-  Liqbt  Co. 
upon  her  Majesty  Queen  Victoria,  by  her  letters  patent  &&, 
granted  to  the  plaintiff  the  sole  privilege  to  make,  use, 
exercise  and  vend  the  said  invention,  therein  entitled  ''  An 
improved  mode  of  compressing  peat  and  of  manufacturing 
gas  and  of  obtaining  certain  substances  applicable  to  puri- 
fying the  same,"  within  England  &c.  for  the  term  of  four- 
teen years  from  the  28th  of  November,  1849,  subject  to  a 
condition  that  the  plaintiff  should,  within  six  calendar 
months  next  after  the  date  of  the  said  letters  patent,  cause 
to  be  enrolled  &c.  an  instrument  in  writing  &c.  describing 
the  nature  of  his  invention  &c. :  that  the  plaintiff  fulfilled 
the  siud  condition :  that  the  plaintiff  afterwards,  according 
to  the  statutes  in  such  cases  made,  caused  to  be  duly  en- 
tered with  the  clerk  of  the  patents  of  England,  and  to  be 
filed,  and  also  to  be  enrolled  with  the  specification  which 
was  enrolled  in  Chancery  in  pursuance  of  the  said  letters 

lum  whil«  so  working  trai  not  aoflScicnt  to  render  tbcm  anhydroofl  ;  bat,  not  knowing  the  differ- 
ence between  hjdrated  and  anhydrous  oxides,  and  supposing  that  a  better  result  would  thereby 
be  obtained,  he  directed  in  hb  specification  that  the  material  should  be  raised  to  a  red  heat, 
which  would  render  the  oxides  anhydrous.  The  jury  having  found  that  what  Croll  did  was  in 
the  nature  of  an  experiment  and  not  a  publication  to  the  world,  the  Court  refused  to  disturb  the 
Terdict  on  that  point. 

In  1847,  one  Laming  having  obtained  a  patent  for  the  purification  of  gas  by  chloride  of  calcium, 
ipecified  a  mode  of  making  the  chloride  of  calcium  by  decomposing  muriate  of  manganese,  iron, 
or  line ;  and  said,  '*  The  oxides  or  carbonates  which  result  are  useful  for  the  said  purification  of 
cw,  and  need  not  be  removed.**  The  oxides  so  prepared  would  be  hjdrated. — Held,  that  the 
Uoort,  on  a  comparison  of  Laming*s  specification  with  that  of  the  plamtiff,  could  not  say,  as  a 
Binttcr  of  law,  that  Laming  had  anticipated  the  plaintiff^s  invention. 

Before  the  date  of  the  plaintiff's  patent  it  was  known  that  hyd rated  oxides  of  iron  would 
■faKirb  su1phurette;d  hydrogen  ;  but  it  was  not  known  that  they  could  be  practically  used  in  the 
poriftcation  of  coal  gas  from  sulphuretted  hydrogen. — Hild,  that  a  patent  might  bo  had  for 
applying  hydrated  oxides  to  absorb  sulphuretted  hydrogen  from  coal  gas. 

It  was  also  known  that  tulphuret  of  iron,  produced  by  the  action  of  sulphuretted  hydrogen  upon 
hydrated  oxide  of  iron,  would  be  re-oxidized  by  being  exposed  to  the  action  of  atmospheric  air. 
out  it  was  not  known  that  when  the  sulpburet  was  produced  by  exposure  of  hydrated  oxide  of 
iron  to  the  action  of  sulphuretted  hydrogen  mixed  with  coal  gas,  the  re-oxidation  of  the  iron 
might  not  be  prevented  by  the  cyanogen,  compounds  of  ammonia  and  tarry  matter  which  would 
be  mixed  with  it. — HeM,  that  a  patent  might  be  had  for  re- oxidizing  the  iron  by  exposure  to 
the  air  after  it  had  been  used  in  the  purification  of  coal  gas. 

IftM  also,  that  the  plaintiff's  invention  came  within  the  title  of  his  patent  as  "  an  improved 
mode  of  manufacturing  gas.*' 
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1860.        patent,  a  disclaimer,  whereby  the  plaintiff  disclaimed  c«r- 

^TT'     '      tain  parts  of  the  title  of  the  said  invention  contained  in  the 

«•  said  letters  patent,  so  that  the  same  is  now  a  title  in  these 

London  Gab  '^  ^ 

LiQUT  Co.  words,  **  An  improved  mode  of  manufacturing  gas  ;^  and 
also  disclaimed  certain  parts  of  the  said  specification,  stating 
therein  the  reason  for  such  disclaimer :  that  the  defendant^ 
during  the  said  term,  did  infiringe  the  said  patent  right  and 
continue  to  infringe  the  same.  And  the  plaintiff  has  sus- 
tained damage,  and  may  sustain  further  damage,  by  the 
infringement  thereof  by  the  defendants.  And  the  plaintiff 
has  demanded  of  and  requested  the  defendants  to  forbeir 
from  and  not  to  infringe  the  said  patent  right;  but  the 
defendants  have  refused  and  neglected,  and  still  refuse  and 
neglect,  to  comply  with  such  demand,  and  continue,  and 
threaten  to  continue,  to  infringe  the  said  patent  right 
And  the  plaintiff  claims  as  well  1500/1  as  also  a  writ  of 
injunction  against  the  repetition  of,  and  continuance  of, 
the  said  injury  and  the  committal  of  any  injury  of  a  like 
kind  relating  to  the  said  patent  right.  And  also  prays  that 
an  account  may  be  taken  of  all  profits  which  have  been,  or 
which  during  the  pendency  of  this  suit  may  be,  made  or 
obtained  by  the  defendants  by  the  infringement  of  the  sdd 
l)atent  right ;  and  that  the  defendants  may  be  by  the  Court 
here  ordered  and  compelled  to  pay  the  amount  of  all  such 
profits  to  the  plaintiff. 

Pleas. — First,  not  guilty.  Secondly,  that  the  pliuntiff 
was  not  the  first  and  true  inventor.  Thirdly,  that  the  in- 
vention was  not  a  new  invention.  Fourthly,  that  the 
plaintiff  did  not,  within  six  calendar  months,  cause  to  be 
enrolled  an  instniment  in  writing  particularly  describing 
and  ascertaining  the  nature  of  his  alleged  invention,  and  in 
what  manner  the  same  was  to  be  performed.  Fifthly,  that 
the  invention  was  not  the  working  or  making  of  any  manner 
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of  manufacture  for  which  letters  patent  can  by  law  be 
gnmted.  Sixthly,  that  the  invention  described  in  the  spe- 
ci6cation  is  another  and  a  different  invention  to  that  for  »• 

London  Gas 

which  the  letters  patent  were  granted.     Seventhly,  that     Light  Co. 
the  disclaimer  in  the  declaration  mentioned  was  not  duly 
applied  for  and  filed. 

Upon  these  pleas  issue  was  joined. 

The  notice  of  objections  contained  nine  objections,  which 
were^  in  substance,  a  repetition  of  the  pleas.  And  a  tenth, 
which  was  as  follows : — 

The  place  at,  or  in  which,  and  in  what  manner  the  said 
invention  and  the  several  parts  thereof  are  alleged  to  have 
been  used  and  publbhed  before  the  date  of  the  said  letters 
patent,  is  at  the  works  of  ^*  The  Gas  I^ight  and  Coke  Com- 
pany,**  Westminster,  and  at  the  works  of  the  same  Company 
at  Brick  Lane,  in  the  purifying  of  gas. 

And  (inter  alia) — 

By  the  specification  of  letters  patent  granted  to  Alex- 
ander Angus  Croll  the  29th  July,  1 840. 

By  the  specification  of  letters  patent  granted  to  Richard 
Laming  the  4th  November,  a.d.  1847. 

By  the  publication  of  the  works  of  Berzelius  on  Che- 
mistry, A.D.  1831 ;  Dumas  on  Chemistry,  1831. 

The  following  particulars  of  the  tenth  objection  were 
afterwards  delivered  pursuant  to  an  order  of  Martin^  B. 

Berzelius,  French  translation  of,  by  6.  Valerius.  Briis- 
selsy  1839.  Vol.  1,  p.  499,  firom  the  words  *^Le  fer  s'oxyde 
fiicilement"  to  p.  502,  *^ce  qui  preserve  le  bois."  P.  504, 
beginning  at  **  Sulphure  ferreux  le  meilleur  moyen,"  to 
p.  506,  **  qui  a  conserve  la  forme  du  sulphure." 

Dumas,  1831.  Traite  de  Chimie  applique  aux  Arts. 
Vol.  3,  pp.  30  and  60. 

At  the  trial,  before  BramioeHf  B.,  at  the  Surrey  Summer 
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AssKs,  1858,  it  tppeared  that  the  action  was  bronf^t  ix 
the  iofringenient  of  a  patent  for  purifying  coal  gas.  Befim 
the  date  of  the  plaintiff's  patent,  gas  was  pnriSed  in  the 
following  manner.  As  it  came  from  the  retort  the  gaa  «m 
paaed  throi^h  water,  in  the  wash  vessel  or  scrubber,  to  free 
it  from  a  portion  of  the  ammonia.  After  this  it  still  contained 
Bulphoretted  hydrogen,  of  which  it  was  neccsBsry  to  get  rid. 
This  was  done  by  passlog  the  gas  tbroi^h  lime,  either  in  a 
wet  or  dry  slate.  But  the  lime,  when  saturated  with  the 
sulphnretted  hydrogen,  created  nuisances  of  a  Teiy  serioos 
character,  bi  the  year  1849  it  was  diacorered  that,  by 
mixing  bydrated  or  precipitated  oxides  of  ma  with  saw- 
dust or  other  porous  materials,  and  pasring  the  gas  tbioo^ 
closed  pnriGets  contuning  the  mixture,  the  snlphureUed 
hydrogen  was  decomposed,  the  hydrogen  combining  with 
the  oxygen  of  the  oxide  and  forming  water,  and  the  sul- 
phuric acid  combining  with  the  iron  and  forming  sulfdraret 
of  iron.  Thus  the  gas  passed  out  of  the  purifier  in  a  pore 
and  merchantable  state.  But  the  price  of  the  purifyii^  sob- 
stance  was  such  as  to  make  the  process  too  expensive  to  be 
practically  useful,  unless  the  same  purifying  material  could 
be  repeatedly  employed  in  Bucceasive  opeiation&  Ho«- 
erer,  it  was  discovered  that  if  the  mixture,  which  when 
saturated  is  black,  be  taken  out  of  the  purifier  and  exposed 
to  the  action  of  atmospheric  air,  it  becomes  red  again  as  it 
first ;  the  Giilphuret  of  iron  being  decomposed,  the  oxygen 
of  the  air  combining  with  the  iron  and  forming  hydraud 
oxide  of  iron,  and  the  sulphur  and  a  small  quantity  of  sul- 
phuric acid  being  set  free.  The  free  sulphur  being  inert, 
the  mixture  thus  renovated  may  be  used  again,  and  the 
process  repeated  fifteen  or  twenty  limes,  until  a  quaotily 
of  sulphur  is  accumulated  in  the  mass  three  or  four  tioMS 
greater  in  bulk  than  the  oxide  of  iron  originally  employed. 
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Eventnallj  the  pores  of  the  iron  employed  become  me-        i860, 
dianically  choked  up  by  the  sulphur  and  other  foreign      "^^     ' 
matters  deposited  in  it,  and  the  mixture  must  then  be  ». 

London  Gab 
VmiOVed.  Liobt  Co. 

The  first  contest  at  the  trial  was  whether  the  process 
was  invented  by  the  plaintiff  or  taken  by  him  from  Evans 
and  Laming  who  were  experimenting  with  hydrated  oxide 
of  iron  at  the  time.  The  plaintiff  stated  that  the  invention 
waa  his  own,  and  he  was  confirmed  in  material  particulars. 
Evans,  however,  stated  that  he  had  told  the  plaintiff  what 
he  was  doing;  and  a  deposit  paper  was  put  in,  which  the 
plaintiff  had  drawn  up  when  he  was  before  the  Attorney 
General  on  the  application  for  his  patent,  as  containing 
the  particulars  of  hb  invention.  The  5th  particular,  which 
waa  the  only  one  which  in  any  way  applied  to  this  part  of 
the  (daintiff's  invention,  was  as  follows : — 

'^S.  For  absorbing  sulphuretted  hydrogen  and  other 
gaaes  into  porous  bodies,  and  removing  them  again  either 
by  heat  or  taking  off  the  atmospheric  pressure." 

In  order  further  to  shew  that  the  plaintiff  had  not  in- 
vented the  above  process  at  the  time  when  he  took  out  his 
patent,  the  defendants  proved  that,  in  1859,  the  plaintiff 
bad  been  making  experiments  at  the  Westminster  Gas 
WoricB  by  passing  gas  through  purifiers  containing  sawdust, 
throogh  which  water  was  made  to  trickle  slowly.  And 
one  of  the  plaintiff's  witnesses,  named  Campbell,  in  answer 
to  a  question  by  the  Judge,  said  that,  to  some  extent,  wet 
aawdoat  would  detiun  or  absorb  sulphoretted  hydrogen, 
which  might  be  removed  by  taking  off  atmospheric  pres- 
wiMte,  causing  a  circulation  of  air  through  the  material. 

A  patent  (No.  12,867)  was  granted  to  the  plaintiff  on 
the  28th  of  November,  1849.     After  the  enrolment  of  the 
don  a  disclaimer  was  allowed  by  the  Attorney 
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1860.        General  on  the  11th  of  December,  1853,  which,  howerer, 
^j^      was  not  enrolled  till  1856.     The  specification  as  altered  by 

^'  .  the  disclaimer  was  as  follows  (a)  : — 
T^GUT  Co.  After  reciting  the  grant  of  letters  patent  for  an  inventioa 
of  '<  An  improved  mode  of  compressing  peat  for  making 
fuel  or  gas,  and  of  manufacturing  gas,  and  of  obtuning 
certain  substances  applicable  to  purifying  the  same,"  partt 
of  which  title  being  disclaimed^  the  same  is  now  a  title  m  these 
words,  ^^An  improved  mode  of  manufacturing  gas^  the 
specification  proceeded  as  follows: — 

^^  My  improved  modo  of  oompFCOsiBg- 
oubjooting    it   to    pgcoouro   botwoon   inolinod 
goUoFOi  poFouo  or   aboorbont  filtering  motcriolni  rmoh  as 
oond  OF  grovel;  being  employed  fop  the  pufp< 
rating  the  -wotOF-  fifom^tho  peat;  and  Fctoining  tfa< 
portioloo  of  tho  poQt»       FiguFco  i  to  4  FopFOOont  one  of 
Fangcmont  which  I  employ  foF-thio  purpooo, 

(Then  followed  a  description  of  machinery  for  this  por* 
pose,  which  was  disclaimed.) 

My  improved  mode  of  manufacturing  gas  refers  to  the 
production  and  purification  of  gas  and  obtoiBiBg- 
produotfl. — My  improvomont  in  the  produotion 
oonoioto  of  Q  method  of  drying  and  woFming  tho  ooab 
(before  they  ofo  put  into  tho  rctorto  to  be  diotillad)— by 
tho  wootc  hoot  from  the  ordinary  retort  bodo. 

(Here  followed  a  description  of  the  machinery  for  this 
purpose,  which  he  disclaimed.) 

My  improvements  in  the  purification  of  gas,  ond  ia 
obtaining  oortain  produoto,  consist  of  a  method  of  purifying 
it  from  sulphuretted  hydrogen,  cyanogen,  and  ammonia, 
by  passing  it  through  the  following  porous  material,  and  of 

(a)  The  words  printed  in  italics  arc  in  red  ink  in  the  originaL 
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renovating  the  material  employed  after  it  has  become  inert,        I860. 
and  of  obtaining  tho  oulphuF}  oyonogon^  and  ammonia 

(eithof  alono  OF-in  oombinotion)f  whioh  worc-oontaincd  v. 

,  __,..,_,,.  _,        LoNDOM  Gas 

m  tno  gao>     1  effect  this  m  the  following  manner: — I  take     Light  Co* 

the  sobsulphates,  the  oxychlorides,  or  the  hydrated  or  pre- 
dpitated  oxides  of  iron  (which  I  prefer  to  use  in  a  rather 
damp  state),  either  by  themselves  or  mixed  with  sulphate 
of  lime  or  sulphate  or  muriate  of  magnesia,  baryta,  strontia, 
potash,  or  soda,  and  absorb  them  into  or  mix  them  with 
sawdust  or  peat  charcoal  in  coarse  powder,  or  breeze  or 
other  porous  or  absorbent  material,  so  as  to  make  a  very 
porous  substance  easily  permeable  by  the  gas.     This  mate- 
rial J8  to  be  put  into  a  purifier  (such  a  one  as  is  used  for 
dry  lime  answers  the  purpose),  and  the  gas  is  to  be  passed 
through  it,  whereby  the  gas  will  be  deprived  of  its  sul- 
phuretted hydrogen,  cyanogen,  and  a  part  of  its  ammonia, 
which  will  be  absorbed  into  the  porous  material,  water 
being  at  the  same  time  formed  by  the  union  of  the  oxygen 
of  the  oxide  and  the  hydrogen  of  the  sulphuretted  hydrogen 
absorbed.     As  soon  as  the  material  ceases  to  purify  the  gas 
from  sulphuretted  hydrogen,  the  gas  is  to  be  shut  off  from 
the  purifier,  and  a  communication  is  to  be  opened  to  the 
external  air,  which  is  to  be  admitted  to  the  purifying  mate- 
rial, and  by  the  agency  of  which  it  will  be  renovated,  and 
the  uncombined  gases  which  have  been  absorbed  will  be 
driven  off.     The  best  way  to  effect  this  is  partially  to  take 
off  the  atmospheric  pressure  at  the  top  or  bottom  of  the 
purifier  in  which  the  purifying  material  is  contained,  by 
oonuecting  it  with  a  pipe  to  a  hot  and  powerful  chimney, 
^^T  to  an  exhausting  apparatus,  so  as  to  cause  a  current  of 
Ciir  firom  the  opening  in  the  purifier,  communicating  with 
^le  external  air,  to  pass  through  the  purifying  materiaL 
e  current  of  air  will  drive  off  the  volatile  gases  which 
ave  been  absorbed  into  the  purifying  material  from  the 
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1860.       tS^9  but  which  have  not  united  with  the  purifying  materiat 

^'^''^'"^     consisting  principally  of  ammonia  and  of  some  aulphnretled 

>••  and  carburetted  hydroffen.    The  air  will  at  the  tame  time 

LoHDOx  Gas  .   ,  ./        o  ^  , .  i_  *       i 

Light  Ck>.    re-ozidize  the  iron  of  the  sulphuret  of  iron  which  haa  been 
formed,  and  sulphur  will  be  precipitated,  and  a  amall  hot 
variable  quantity  of  sulphuric  acid  will  be  formed.  Inatead 
admitting  the  air  to  the  purifying  material  in  the  manner 
scribed,  it  may  be  admitted  in  any  other  convenient  wayt 
sufficient  heat  may  be  generated  during  the  proceaa  of  reno* 
vation  to  drive  off  the  volatile  gases  that  have  been  absorbed. 
The   ammonia  driven  off  from    tho  pnrifyin 
whothog  froo-OF  in  oombinotionriD-to- 
ing  it -through  a'OondonooFi-whioh  may.  bo  f( 
oonnooting  pipoo  from  tho  pmifiog  to  the  ■  CKlmmiding  np 
poFQtuo-;  or  tho  ammonia-may  bo- fixed  by  on  aoidf  ai 
getaiood  -by  any  other  offootive  mcano> — If  oiilphote  ef 
limo  or  oulphato  or  murioto-of  mognooia  bo  pfcoont  in 
tho    purifying  -matorialf  they  will-  bo   dooompooodf  iheir 

noidn  unhing  with  tha  lyfnmnnia.      As  SOOn  as  the  irOD  18 

re-oxidized,  which  will  generally  be  the  case  in  a  few 
hours,  the  gas  is  to  be  passed  through  it  again,  when  the 
same  effect  will  take  place  as  at  first;  and  this  process  of 
purification  and  re-oxidation  or  renovation  of  the  purifying 
material  is  to  be  repeated  until  the  purifying  material  ceases 
to  be  efficacious.  It  io  thon  to-bo'takon  oat  of  tho  pari- 
fior>  and  tho  oulphur  and  oyanogcny  and  aloo  tho  ammo 
nia  or  ammoniaoal  oompoundo^moy  bo- cxtraotod  from-iK 
I  prefer  to  effect  the  renovation  of  the  purifying  material 
without  withdrawing  it  from  the  purifier  by  exposing  it  to 
the  influence  of  the  atmosphere,  which  may  be  either  ad- 
mitted to  it  or  be  forced  through  it  by  any  suitable  means, 
whereby  the  iron  will  become  re-oxidized  and  fit  for  again 
purifying  the  gas.  Before  submitting  the  gas  to  the  action 
of  the  purifying  materials  before  mentioned,  I  prefer,  first, 
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to  take  away  the  greater  part  of  the  ammonia  bj  means  of 
a  water  scrubber,  or  by  any  other  plan  that  may  be  pre- 
ferredj  and  then  to  pass  the  gas  through  the  porous  puri- 
fying material  before  mentioned,  to  remove  the  sulphuretted 
hydrogen  and  cyanogen.  The  purifying  material  will  then 
last  longer,  as  the  ammonia  takes  away  in  combination  with 
it  a  good  deal  of  the  sulphur,  which  would  otherwise  com* 
with  the  iron.  Thchydiotod  or  prooipitatcd  oxidoo 
and  BiDO  moy  bo  uocd  in  the  oomo  monnop 
as  doaoribod"  fof  the  oxidco  of  igon;  though  not  with 
aqottl  adyaatage*  Hydrated  or  precipitated  oxides  of  iron 
may  be  conveniently  prepared  for  these  purposes  by  de- 
oompoaing  sulphate  or  muriate  of  iron  with  hydrosulphuret 
of  ammonia,  or  with  lime,  magnesia,  potash,  or  soda;  they 
may  then  be  absorbed  into  or  mixed  with  sawdust,  peat 
chaiooal,  or  breeze,  or  other  such  material,  and  afterwards 
expoaed  to  the  air. 

My  improvements  in  the  purification  of  gas  consist, 
further,  of  the  following  methods  of  supplying  water  or 
ammoniacal  liquor,  or  other  purifying  liquids,  into  gas 
acmbbers  or  purifiers,  and  distributing  them  equally  over 
the  aur&ce  of  the  media  with  which  the  purifier  is  charged. 

First,  at  an  elevation  of  a  few  feet  above  the  purifier  I 
place  a  vessel,  as  a.  Figure  8  (preferably  rectangular), 
capable  of  holding  a  few  gallons,  into  which  the  purifying 
fiquid  is  to  be  run  by  a  regulating  cock  in  any  required 
quantity. 

(Here  followed  a  description  of  machinery  for  this  pur- 
pose, which  was  not  disclaimed.) 

Second,  the  purifying  liquid  may  be  supplied  to  the 
acmbbers  or  purifying  vessels  by  forcing  it  at  intervals  into 
the  spreading  pipes  before  mentioned,  by  a  pump  or  other 
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1860.  (Here  followed  a  statement  of  the  mode  of  doing  thifl^ 

^'XT^^^      which  was  not  disclaimed.) 

HILLS  ' 

^'  ^  My  mode  of  obtaining  ocHain  Babgtanoco-oppliooUc  to 

jOndon  Gas  '^  ^  * ' 

LiauT  Co.  purifying  goo  oonoisto  of  q  method  of  makiDg  thc^ppe" 
oipitQtod  oxidoo-and  ouboalphotoo  of  iron, — To  ppepote 
the  hydratod  of  prooipitatod  OMidoo  and-oaboulphotOHrf 
iron;  I-tako  the  pFcoipitatcd  ottlphufoto  of  ifODf  obtoiari 
in  any  oonvcnionl -woy^  and  mix-thom  with  or  abmt 
them  into  oawduot;  brooBOi  or  othor  porouo  motoriali  wri 
then  expooo  the  material  oo  made  to  -tho  ab  to  abaaifc 
oxygon;  whereby  tho-oxido  and-oubBulphatc-of  iron  mo 
obtained* 

Having  thus  described  my  invention,  and  the  manner  of 
carrying  the  same  into  effect^  I  proceed  to  state  my  ehunis 
in  respect  thereof.     I  claim, — 

Firstly;  tho  oomproooing  peat  0¥eg  of-botwocMi  poteM 
OP  absorbent  media;  oo  oand  or-  grovol  "0»-ooooq  noti  et 
olhep-Duitablo  vogetablo  fibfo  -or  fdbrioi  in  iho  mnnmr 
herein  before  doooribod. 

Secondly;  tho  drying  and  warming  tho  oooto  (bofoia 
the  gao  -io-  distilled  -off- from  -them)  in  reloflu  oi'  0¥C!ni 
made  of  any  ouitablo  matorialfand  heated  by  the  woale 
heot'from  iho  ordinary  retort  bedo. 

Thirdly;  Firstly^  the  purifying  coal  gas  from  sulphuretted 
hydrogen,  cyanogen,  and  more  or  less  perfectly  from  am- 
monia, by  passing  it  through  the  precipitated  or  hydrated 
oxides  of  iron,  or  the  subsulphates  or  oxychlorides  of  iroo, 
from  whatever  source  obtained,  either  by  themselves,  or, 
which  is  much  better,  made  into  a  more  porous  material 
by  being  absorbed  into  or  mixed  with  sawdust  or  breeie  or 
peat  charcoal  in  coarse  powder,  or  other  porous  or  absor- 
bent material,  so  as  to  be  readily  permeable  by  the  gas, 
and  either  used  alone  or  mixed  with  sulphate  of  lime  or 
sulphate  or  muriate  of  magnesia,  potash,  or  soda,  or  in 
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conjunction  with  any  other  purifying  material  at  present  in        18G0. 
uae  for  a  similar  purpose.     But  I  do  not  claim  peroxides  of 
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iron  or  manganese  made  at  a  red  heat,  or  the  oxide  of  iron  r. 

with  chloride  of  calcium,  or  with  the  muriates  and     Lioht  Co. 


sulphates  of  manganese,  iron,  and  zinc,  and  absorbed  into 
sawdust,  &C. 

FourthljFf  Secondly f  repeatedly  renovating  or  re-oxidizing 
the  said  purifying  materials  by  the  action  of  the  air  when- 
ever they  from  time  to  time  cease  to  absorb  sulphuretted 
hydrogen,  so  that  they  may  be  used  over  and  over  again  to 
purify  the  gas. 

■Ktttyi  the  oollootion  of  the  Dmmonia  or  ammoniaottl 
oompoimdo  given  off  from  ony-purifying-matcriolo-oon  ■ 
laining  the-  ooid  oxidoo;  pulphatoo; — and  oxyohloridoo 
"whiles  being  airod-or-Fonovatcdf  cithoF  by-tho  uoo  of-  ft 
eondenoCT  of  ODy-ouitoblo  doooriptioni  or  by  combining 
Ac  ooid  nmmonia-or  ommoniaoal  oompoundo  with  ooido 


Sixthly;  tho  ooUootioo  of  the  oulphufi  oyonogon;  and 
ttmmoniaool  oompoundo-formod  in  the  purifying-male* 
ikJo'duping  the  prooeoo-ef  purification  and  ronovation. 

Sovcnthlyi  employing  tho  ■  prooipitotod  ■  or  ■  hydFQtod 
oxidco  of  mongonooo  and  aino  in-tho-oamo-  mannor  oo 
doooribod  for  tho  oxidoo  of  ifon. 

Eighthlyy  Thirdly^  supplying  the  purifying  liquid  to  the 
scrubbers  or  purifiers  at  intervals,  by  means  either  of  a 
supply  cistern  situated  above  the  purifiers,  and  having  a 
valve  or  cock  working  with  an  intermitting  action,  or  by 
means  of  a  forcing  pump  or  syringe,  likewise  acting  at 
intervals,  such  elevated  cistern  or  such  forcing  pump  being 
connected  with  perforated  pipes,  roses,  or  jets,  placed 
vrithin  the  purifier,  in  such  manner  that  the  liquid  will 
spread  evenly  over  the  surface  of  the  media  contained  in 
the  purifier. 
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18G0.  Lootlyi  makiDg  tho  OHidco  ond-  oabwJphatoD  of  iw>n 

"^^^      from  pFooipitatcd  oolphuroto  of  iroiii  by  mmng  oaoh  onl 
V.  phuFcto  with  OF  aboopbiog  them  into  oawdart  cii  faeewi 

LoxDON  Gib    *  ^  ^  _, , 

Light  Co.     OF  other  pofouo  motoiial|  ond  thcaa  eMpofling  Iho  mutcwuw 
to- tho  oiF  to  obooFb  OMygcn,^' 

Oxide  of  iron  is  a  generic  term.  Oxides  of  iron  tit 
either  protoxides,  peroxides  or  sesqnioxides^  and  each  of 
these  may  be  either  hydrated  or  anhydrous.  Hydrated 
oxides  contain  a  certain  portion  of  water  in  chemical  com- 
bination. Hydrated  oxide  of  iron  exists  in  several  bnva. 
There  are  native  and  artificial  hydrated  oxides^  the  most 
common  form  of  artificial  hydrated  oxide  of  iron  being  the 
ordinary  rust  produced  by  the  exposure  of  iron  to  the  action 
of  the  atmosphere.  There  are  other  modes  of  obtaining  tt^ 
as  by  taking  sulphate  of  iron  or  mnriate  of  iron,  neotnl- 
izing  the  acids  by  magnesia,  lime  or  soda,  and  precipitating 
the  oxide  of  iron.  If  the  water  is  driven  off  by  exponi^ 
the  oxides  to  a  red  heat,  they  become  anhydroos.  Bat 
heat  short  of  red  heat  will  not  convert  hydrated  into  anhy- 
drous oxide.  Anhydrous  oxides  will  not  become  hydrated 
by  wetting  them.  There  are  also  native  anhydrous 
oxides.  Brown  hoematite  and  French  pen  ironstone  are 
natural  hydrated  oxides.  Red  ochre  b  a  native  anhydrous 
oxide.  Native  hvdrated  oxides  are  in  a  different  molecular 
condition  from  artificial  hydrated  oxides ;  they  do  not  so 
readily  act  upon  gas,  and  will  not  purify  it.  AH  precipi- 
tated oxides  are  artificial. 

The  plaintiff^s  witnesses  stated  that  both  hydrated 
and  anhydrous  oxides  of  iron  will  absorb  sulphuretted 
hydrogen;  but  that  anhydrous  oxides  will  not  absorb 
sulphuretted  hydn^en  in  coal  gas,  except  at  high  tempen- 
tures.  The  native  hydrated  oxides  will  not  readily  purify 
gas ;  they  do  so  better  than  the  anhydrous  oxides,  but  still 
they  could  not  be  practically  used  for  that  purpose. 
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The  defendants*  witnesses  CroII,  King  and  Dr.  Odiing 
stated  that  both  hydrated  and  anhydrous  oxides  would  purify 


eflfactually.     Croll  stated  that  the  great  matter  is  to  keep  «. 

the  atoms  of  the  oxide  as  divisible  as  possible.  Dr.  Odiing  Light  Co. 
stated  that  the  molecular  condition,  rather  than  anything  else, 
is  the  reason  of  the  diflerence  in  purifying  power.  King 
said  that  at  the  Liverpool  Gas  Works,  following  the  direc* 
tioDs  in  CroU*s  specification,  he  had  succeeded  in  purifying 
gas  with  precipitated  oxides  which  must  have  been  anhy- 
drous. Dr.  Odiing  stated  that  he  had  done  the  same  thing 
experimentally. 

On  cross-examination,  Dr.  Taylor  stated  that  before  the 
date  of  the  plaintiff*s  patent,  it  was  known  as  a  scientific 
hat,  that  in  the  formation  of  sulphuret  of  iron  the  sulphu- 
letted  hydrogen  would  be  absorbed  by  oxide  of  iron,  and  the 
eompoand  formed  on  being  exposed  to  the  air  would  again 
pass  back  to  the  state  of  oxide  of  iron.  Its  application  in 
diemistry  was  known  and  stated  by  Berzelius;  but  its 
application  to  the  manufacture  of  gas  was  not  in  the  least 
degree  known.  It  was  only  used  for  making  sulphuret  of 
iron  in  chemistry.  On  re-examination,  he  stated  that, 
tfaongh  it  was  known  that  sulphuret  of  iron  would  lose  its 
milphur  by  exposure  to  air,  yet  it  was  not  known  that 
when  mixed  with  cyanogen,  compounds  of  ammonia,  tarry 
matter,  and  other  products  which  the  spent  purifying  mate- 
rial contains,  the  iron  would  part  with  the  sulphur  and 
become  reoxidized,  so  as  to  be  capable  of  again  absorbing 
sulphuretted  hydrogen.  It  was  not  known  that  these  pro- 
ducts would  not  form  a  coating  on  the  iron,  and  therefore 
experiment  would  have  been  necessary  to  ascertain  the  fact. 

In  1840,  Croll  obtained  a  patent  for  an  invention  of 
^  Certain  improvements  in  the  manufacture  of  gas  for  the 
purpose  of  illumination,  and  for  the  preparation  or  manu- 
fiicture  of  materials  to  be  used  in  the  purification  of  gas 
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■ 

I860.       for  ^^^  purpose  of  illumination."    The  material  parts  of  his 
^^^'^^      specification  are  as  follows : — 

V.  «  My  invention  consists,  first,  in  the  methods  of  purifying 

London  Gas  ,  -  .it  i.      •  i?      -a  •        i* 

LianT  Co.     coal  gas  from  ammonia  by  the  application  of  certain  saiiSi 
acids,  and  oxides  hereinafter  described. 

Secondly,  in  a  peculiar  method  of  reconverting  or  mana« 
&cturing  the  salts  used  in  the  purification  of  the  gas,  that 
thej  may  be  used  repeatedly  for  the  same  purpose. 
•  First,  the  manner  of  employing  the  salts  in  the  purifi- 
cation of  coal  gas  is  as  follows : — A  vessel  such  as  is  now 
used  in  the  purification  of  gas  with  wet  liroe,  commonly 
called  cream  of  lime,  should  be  charged  with  a  solution  in 
the  proportion  of  one  hundredweight  of  chloride  of  man- 
ganese, or  thereabouts,  to  forty  gallons  of  water,  in  the  same 
manner  as  if  wet  lime  were  used,  and  is  well  understood. 
The  gas  is  to  be  passed  through  this  solution  by  means  of 
the  pressure  firom  the  retorts  in  the  same  way  as  throi^ 
wet  lime,  by  which  operation  the  gas  will  be  freed  from  the 
ammonia  which  it  contains,  and  part  of  the  sulphuretted 
hydrogen.  It  is  proper  here  to  state,  that  after  the  gas  lus 
been  submitted  to  this  process  it  should  have  a  /wriher 
purification,  in  order  to  free  it  from  the  remaining  portkm  ef 
sulphuretted  hydrogen^  which  punficatian  is  to  be  effected  h/ 
means  of  the  oxides  hereinafter  described^  or  in  the  ordinary 
way  by  the  use  of  lime. 

Secondly,  the  same  results  of  fireeing  coal  gas  from  am- 
monia may  be  accomplished  by  the  use  of  sulphuric  and 
muriatic  aciils,  as  follows  (the  process  was  described^ 
Certain  other  salts  may  be  used  for  the  same  process^  as 
sulphate  of  manganese  and  muriate  of  iron.  In  some 
more  than  one  vessel  with  the  salts  or  acids  may  be 
wlien  the  gas-works  are  very  extensive,  and  for  the  proper 
and  most  effeciual  use  of  these  salts  and  acids,  but  especially 
tor  the  effectual  u^  of  the  salts,  and  in  order  to  obtain  the 
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largest  prodact  of  ammonia  from  the  gas,  my  process  of 
extracting  ammonia  must  be  used  after  the  gas  has  passed 
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the  ordinary  condensing  apparatus,  but  before  the  gas  has  v. 

been  deprioed  of  its  sulphuretted  hydrogen  by  means  of  the     Light  Co. 
oxides  to  be  hereinafter  described,  or  by  the  ordinary  use  of 
Ume. 

The  third  part  of  my  improvements  in  the  manufacturing 
of  coal  gas  consists  in  the  application  of  the  black  oxide  of 
manganese  to  remove  or  free  coal  gas  of  sulphuretted  hydro- 
gen,  which  is  accomplished  in  the  following  manner: — 
After  the  gas  has  been  freed  from  ammonia  as  above  des- 
cribed, it  is  then  to  be  passed  through  a  vessel  similar  to 
those  now  in  use  for  the  purification  of  coal  gas  by  what  is 
denominated  dry  lime,  and  charged  in  a  similar  manner 
with  black  oxide  of  manganese  in  powder,  moistened  with 
water  to  about  the  same  consistency.  The  period  required 
for  each  charge  is  to  be  ascertained  and  regulated  by  the 
same  tests  as  if  dry  lime  were  used,  and  which  is  well 
understood,  in  short,  requiring  no  further  alterations  except 
in  the  materials  I  employ  for  the  absorption  of  the  sul- 
phuretted hydrogen.  This  material,  after  it  has  ceased  to 
abeorb  the  sulphuretted  hydrogen,  is  to  be  removed  from 
the  purifying  vessel,  and  roasted  in  an  oven  to  expel  the 
sulphur  which  it  then  contains.  After  this  material  has 
become  thoroughly  red  in  the  oven,  I  have  found  from  two 
to  three  hours  further  time  to  be  sufficient  to  accomplish 
this  object,  taking  care  that  whilst  it  is  being  roasted  it  be 
well  stirred  about  in  the  oven.  After  this  operation  is 
completed  the  material  is  fit  again  to  be  employed,  by 
being  placed  in  the  purifier  moistened  with  water,  as  in  the 
first  instance.  The  same  effect  may  be  produced  by  the  appli" 
cation  of  the  oxide  of  zinc  and  the  oxides  of  iron,  and  treated 
precisely  in  the  same  way  as  above  described* 

Secondly,  my  peculiar  mode  of  manufacturing,  or  pre- 
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1800.       P&nngy  or  reproducing,  the  salts  for  the  purification  of  coal 

^Tp"^^      gas  is  by  double  decomposition  with  common  salt  and  the 

V'  ^      precipitate  and  the  residuum  that  is  thrown  down  finom  the 

LoNi>oif  Gas  ^  yj        •!_• 

LiQUT  Co.  chloride  of  manganese,  in  the  followmg  manner  (descnbiiig 
it).  I  claim  the  purification  of  coal  gas  finom  ammoma  hj 
means  of  chloride  and  sulphate  of  manganese^  and  muriate 
of  iron,  and  sulphuric  and  muriatic  acids,  and  the  pmifiett' 
Hon  offfosfrom  sulphuretted  hydrogen  by  meant  of  the  otUe 
ofmanganesey  Ae  oxides  of  iron,  and  the  oxides  of  zine,  as 
liereinbefore  mentioned  and  hereinbefore  described^  as  appSsi 
in  the  particular  manner  and  stage  of  the  process  of  Ae 
manufacturing  of  coal  gas  hereinbefore  mentioned,  and  nei 
otherwise. 

I  also  claim  the  peculiar  mode  of  manufiKtttring  or  re- 
forming all  the  salts  by  double  decomposition,  as  herein- 
before described,  &c.** 

CroU  also  stated  in  his  eTidence,  that  in  1840  he 
was  superintendent  of  the  Chartered  Gas  Company's 
Works  in  Brick  Lane:  that,  baring  taken  out  his  patent 
in  1840,  he  used  his  process  at  the  works  there,  and 
employed  oxide  of  iron,  precipitated  from  the  salphate  of 
iron  by  means  of  ammoniacal  liquor,  and  caustic  or  dsA 
lime,  for  the  purification  of  gas.  His  attention  was  not 
called  to  the  question  whether  the  oxides  were  hydraled 
or  anhydrous:  he  had  no  idea  in  what  state  they  were: 
that  his  object  was  to  get  rid  of  the  sulphuretted  hydrogen: 
he  succeeded  in  purifrtng  about  SOi^OOO  cubic  feet  a  day, 
not  from  day  to  day,  but  for  many  days^  This  gaa^  when 
so  purified*  was  consumed  by  the  public  with  the  other  gpi: 
that  these  operations  were  conducted  for  tlie  purpose  of 
gaining  a  sufficient  amount  of  information  to  enable  lum  to 
speclty:  they  extended  oTer  some  months.  That,  afkr 
k^itit^  used  black  oxide  of  mac^rancse  and  the  iron  mixed 
^iih  line  bce^xe  iu  a  dry  lime  purifier  for  the  purpose  of 


HILAKT  VACATION^    23   YICT.  329 

porificatioDi  he  renovated  them  by  placing  the  material  that        i860. 

had  purified  the  gas,  for  the  purpose  as  he  then  thought      ^^^^^ 

of  expelling  the  sulphur,  on  the  top  of  some  retort-beds,  v. 

•  1  « •         1  /.  /•  LoHDON  Gas 

where  they  were  subjected  to  a  temperature  of  from  400  to     Light  Co. 

600  degrees.  After  having  been  exposed  to  that  tempera- 
tme,  the  material  had  its  sulphur  expelled  and  was  used 
over  and  over  again.  On  cross-examination,  he  admitted 
that,  in  1844,  he  read  a  paper  at  the  Institute  of  Civil 
Engineers,  in  which  he  said,  **  These  obstacles  would  war- 
nmt  the  almost  universal  abandonment  of  dry  lime  purifiers. 
Now,  however,  in  connection  with  this  process  of  purifying 
gas  from  ammonia,  the  dry  lime  purifier  will,  it  is  antici* 
pated,  become  the  only  system  used  for  the  abstraction  of 
the  sulphuretted  hydrogen."  He  explained  this  by  saying 
that  he  thought,  if  the  gas  companies  were  permitted  to  dis- 
chaige  their  refuse  into  the  river,  the  lime  process  would 
be  the  most  economical  mode  of  purifying  gas.  In  answer 
to  a  question  by  the  Judge,  in  explanation  of  the  direction 
in  his  patent  that  the  material  should  be  **  thoroughly  red,^ 
he  explained  that  his  idea  was  that  it  was  necessary  that 
the  material  should  be  at  a  red  heat,  which  he  thought 
would  give  a  better  result. 

Croll,  and  the  plaintifi^s  witness  Campbell,  stated  that  oxide 
of  iron  obtained  by  precipitating  sulphate  of  iron  in  ammo- 
niacal  liquor  or  with  slack  lime,  would  be  hydrated.  On 
the  question  whether  these  oxides,  after  being  used  by  Croll 
in  the  process  described  in  his  specification,  became  anhy- 
drous. Dr.  Taylor  and  Dr.  Miller  proved  that  it  requires 
a  temperature  ranging  from  900  to  1000  degrees  Fahrenheit 
to  drive  off  the  water  from  hydrated  oxide :  that  the  sulphur 
might  possibly  be  got  rid  of  by  Croll's  process  by  heating 
the  sulphuret  of  iron  to  the  temperature  of  700  or  800  de- 
grees if  air  was  excluded,  or  at  650  if  air  was  admitted  freely  : 
so  that  it  would  be  possible  to  volatilize  the  sulphur  without 
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^  »'m   ^>m*',4'^f    -r    vlier  !-virrf»nieu   ma  icaomens 
tr./t   Vi^.i  jTjr- 1- w.iniy  itp  Til :n lire  ▼! Ill  "voxe?' mill  i 

,i^.^y  j/^.i«  r^,  v  -.-I*  ^nuurde  n  -raier  ui  je  iiBDniei  into 
''\ff  jf»-r  ;.,i4»  -^  vi'i^r  '^vn^'eaicac  sacrer.  Ji  sch  prapor- 
r.//-.^  :i«i  V,  '*/'^.*Vr  -.v»n  thft  maai  die  iinn  if  i  wee  wi 

■ 

//*'.if.»t/*/J  p^,-w'l*]r.  •  •  •  •  Calcrice  3f  laicium  is  bodi 
»»'y»»'i^I;*f»*  »f,/|  rr,^^-^;  render  Certain  circTzoisances  ic  Dijr 
h^fpf'7t'f,  r^-  r!/!«lr«>/l«  t/i  ffMk^  ir,  5:r  ie  pnrpoiiea  of  gPi 
Iffit'tfpti^^  ^/  d/'^z/rn^K/^ing  mnriate  of  aumguiese,  xroOtOr 
/fn/,  ^7  rff'nn^  of  lirrif^,  r>r  of  chalk  when  the  latter  will 
■ttifff/f'.  Iff  4iK'||  cflft#'i«  ihe  Mriiles  or  aaiomaia  kUA 
9initU  ttft*  uMrJul  for  ihr,  ttuiil  purificatum^  amd  nted  mot  ht 
nmtwttf,     I   fiff  not   rl.'iiiii   either  of  these  processes  for 
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Inaking  a  mixture  of  chloride  of  calciam  and  a  metallic       i860. 

oxide   or  carbonate,  but  I  do  claim  the  application  of 

mixtures  so  made  to  the  purification  of  coal  gas. 

,  .  LoiiDoa  Gam 

Auother  part  of  mj  invention  consists  in  the  use  of  the     Ligbt  Co. 

carbonates  of  manganese,  iron,  zinc,  and  lead  for  the  puri- 
fication of  coal  gas,  for  which  purpose  I  damp  them,  and 
dispose  them,  mixed  or  unmixed  with  sawdust  or  other 
matters,  in  the  course  of  the  gas,  as  is  practised  with 
the  hydrate  of  lime,  or  I  mix  them  with  the  purifying 
matters  which  I  have  claimed  as  my  inyention,  or  with 
other  purifying  matters  hitherto  in  use  for  a  rimilar  pur- 
pose, in  a  state  of  mechanical  division.  To  obtun  these 
carbonates  in  an  economical  manner,  I  throw  down  from 
ammoniacal  or  gas  liquor  obtained  in  making  coal  gas,  and 
pteviously  distilled  or  not,  the  sulphur  which  it  contains^ 
and  having  drawn  off  the  clear  liquid  I  next  precipitate 
its  carbonic  acid,  or  instead  of  making  two  separate  pre- 
cipitates I  throw  down  a  mixed  sulphuret  and  carbonate  of 
the  precipitant  or  precipitants.  I  prefer  to  precipitate  by 
means  of  a  muriate  or  sulphate  of  manganese,  iron,  zinc,  or 
lead.  I  do  not  claim  either  of  these  ways  of  obtaining  a  me- 
tallic carbonate,  but  /  clam  the  use  of  the  carbonates  above 
namedf  however  obtained,  for  the  purification  of  coal  ff as. 

Another  part  of  my  invention  consists  in  increasing  the 
purifying  powers  of  the  aforesaid  preparation  of  chloride 
of  calcium,  or  chloride  of  calcium  and  metallic  oxide,  or 
chloride  of  calcium  and  metallic  carbonate,  and  also  of  the 
aforesaid  metallic  salts  absorbed  in  solution  into  sawdust, 
by  adding  thereto  oxide  of  manganese,  iron,  zinc,  or  lead, 
obtained  in  a  proper  state  from  any  other  economical 
source.  The  oxide  which  I  prefer  is  one  or  other  of  the 
oxides  of  manganese  prepared  from  the  carbonate  of  that 
metal  by  a  process  of  which  I  claim  the  practical  applica- 
tipik     It  is  as  follows:— I  expose  the  carbonate  to  a  beat 
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18G0.       gradually  increased  to  near  redness,  with  access  of  air  for 
an  hour  or  two,  or  until  the  carbonic  acid  be  expelled  and 
V.  oxygen  absorbed  in  its  place.    If  in  this  process  the  caibo- 

LoHDOH  Gas        •'  °  .  . 

LiQBT  Co.  nate  of  manganese  be  contaminated  with  sulphur,  or  if 
vegetable  matter  be  present,  and  it  ignite,  or  if  the  beat 
be  very  great  and  too  suddenly  applied,  or  if  the  molecules 
of  carbonate  be  enveloped  by  soluble  matter,  then  only  a 
red  or  brown  oxide  results;  but  in  the  absence  of  all  those 
impediments  so  much  oxygen  combines  with  the  mangaf 
nese  as  to  convert  it  into  the  black  or  peroxide,  I  do  not 
claim  the  exclusive  use  of  any  metallic  oxide  for  purifying 
coal  gas ;  but  what  I  do  claim  if,  the  eambmation  for  Aai 
purpose  of  the  oxides  of  manganese^  iroH^  zinc,  or  lead,  or 
either  of  them,  with  the  other  purifying  matters  abone  redtei^ 
and  whereby  the  gas  may  be  perfecdy  purified  from  its 
ammonia  and  all  its  hydrosulphuric  acid,  without  requiring 
a  succession  of  purifying  vessels,  &c." 

Campbell  stated  that  chloride  of  calcium  formed  by  the 
decomposition  of  muriate  of  iron  and  lime  in  the  moist  way 
is  deliquescent :  that  it  forms  a  sort  of  slush  composed  of 
chloride  of  calcium  and  hydrated  protoxide  of  iron,  which 
it  is  extremely  difficult  to  get  into  a  state  of  powder,  and 
which,  if  dried  artificially,  on  exposure  to  the  air  becomes 
moist  again.  A  mixture  of  muriate  of  iron  and  chalk  can- 
not be  decomposed  so  as  to  produce  chloride  of  caldum 
except  in  a  furnace  at  a  high  temperature;  the  iron  ii 
converted  into  anhydrous  peroxide  of  iron.  If  muriate 
of  iron  and  lime  are  decomposed  so  as  to  produce  chloride 
of  calcium  in  the  dry  way,  anhydrous  peroxide  of  iron  will 
be  the  result. 

He  also  stated  that  the  hydrated  protoxide  of  iron  mixed 
with  chloride  of  calcium  is  not  an  e£Fecttve  agent  for  the 
purification  of  gas.  Dr.  Miller  said  it  was  not  the  same 
thing,  for  practical  purposes,  as  the  hydrated  oxide  alone 
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withont  the  chloride  of  calcium ;  that  chloride  of  calcium 
would  absorb  moisture,  choke  the  pores  of  the  iron  and 
prevent  its  action.    The  use  of  sulphate  of  lime  with  the    ,      «• 

*  London  Gas 


of  iron,  as  recommended  by  the  plaintifis  in  his  speci-     Light  Co. 
fication,  is  a  different  thing  from  the  use  of  chloride  of 
calciom,  because  it  is  not  deliquescent 

Dr.  Miller  stated  that,  by  the  decomposition  of  muriate 
of  iron  with  magnesia,  hydrated  protoxide  of  iron  and  mu- 
riate of  magnesia  will  result.  By  exposure  the  hydrated 
[MoCoxide  of  iron  would  become  hydrated  peroxide ;  but 
the  change  would  be  retarded  by  the  presence  of  the  mu- 
riate of  magnesia  mechanically  mixed  with  it  Muriate  of 
magnesia,  like  chloride  of  calcium,  is  a  deliquescent  salt 
Uang  Laming's  mixture  for  the  purification  of  gas,  the 
oxide  of  iron  would  act  upon  the  sulphuretted  hydrogen, 
and  the  chloride  of  calcium  upon  the  ammonia.  The  mode 
of  operation  of  muriate  of  magnesia  and  the  oxide  of  iron 
as  directed  by  the  plaintiff  would  be  similar,  except  that  in 
the  one  case  carbonate  of  lime,  and  in  the  other  carbonate 
of  magnesia,  would  be  produced. 

Campbell  stated  that  by  precipitating  the  carbonic  acid 
from  the  ammoniacal  liquor  obtained  in  the  making  of 
coal  gas  by  means  of  muriate  of  iron,  as  directed  by  La- 
ming^ the  result  is  a  carbonate  of  the  protoxide  of  iron, 
which  is  a  white  precipitate,  and  not  the  same  thing  as 
hydrated  oxide,  but  totally  distinct  from  it  Hydrated 
oxide  has  no  carbonic  acid  in  it.  Carbonate  of  iron  will 
not  purify  gas  except  to  a  very  slight  extent  He  also 
stated  that,  if  a  person  went  to  a  chemist's  shop  and  pur- 
chased carbonate  of  iron,  he  could  not  obtain  that  which 
is  properly  called  hydrated  oxide  of  iron.  He  himself  had 
purchased  at  various  chemists'  shops  what  is  commonly 
known  as  **  Ferri  carb.",  which  generally  contains  more  or 
leas  hydrated  oxide  according  to  the  mode  of  its  prepara- 
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1860.        ^^^"-     This,  though  often  containing  hydrated  oxide  in 
^^^•^r^^      considerable  quantity,  would  not  purify  gas  usefully.    It 

Hills  ^  »  % 

9.  would  not  be  practicable  to  use  it  in  consequence  of  the 
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LionT  Co.     expense,  though  m  consequence  of  the  presence  of  a  po^ 
tion  of  hydrated  oxide  it  might  purify  if  used  in  very  laige 
quantities.     Carbonate  of  iron,  when  exposed  to  the  air, 
is  converted  into  hydrated  oxide  of  iron,  but  it  requires 
an  immense  length  of  time  to  effectuate  the  change.    Dr. 
Miller  said,  if  you  went  to  one  of  the  first  chemists  and 
asked  for  *^  Ferri  carb."  you  would  not  get  hydrated  oxide. 
Laming  had  been  making  experiments  with  reference  to 
the  purification  of  gas  by  oxides  of  iron  and  the  reriTificir 
tion  of  the  oxides  long  before  the  date  of  the  plaintiff's  patent 
In  1848  he  entered  a  caveat  at  the  office  of  the  Attoniej 
General  against  the  grant  of  patents  relating  to  the  manu- 
facture of  gas.  And  in  September,  1848,  he  attended  before 
the  Attorney  General  with  one  Newton,  a  patent  agent 
On  that  occasion  a  paper  was  read  to  the  Attorney  Genenl- 
of  which  the  following  is  an  extract : — **  R(K!overy  of  some 
of  the  purifying  rc-agents  for  repeated  use*     For  this  pll^ 
pose  I  simply  expose  to  the  air  the  sulphuret  of  iTon,whidi 
results  from  the  purification  of  illuminating  gas  by  hydrated 
peroxide  of  iron.      This  exposure  causes  it  to  change  bick 
again  partly  into  a  peroxide  of  iron  and  partly  into  a  sulphite 
of  iron."    In  February,  1849,  Laming  obtained  a  patent 
in  France,  the  specification  of  which  contained   a  claim 
which  was  substantially  similar  to  that  set  forth   in  the 
above  paper.     He  stated,  that  in  July,  1849,  he  sent  some 
purifying  material,  consisting  of  proto-muriate  of  iron,  de- 
composed by  lime  mixed  with  sawdust,  and  oxidized  by 
exposure  to  the  air,  to  the  Westminster  Gas  Works.    It 
was  hydrated  precipitated  protoxide  of  iron  mixed  with 
chloride  of  calcium.     It  was  put  into  some  small  purifiers 
(not  the  large  purifiers  in  which  the  Company's  gas 
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purified).     The  gas  was  turned  through  the  material  and        i860, 
was  perfectly  purified  from  sulphuretted  hjdrogen  for  nine      ^^*p    ^ 
days.     Two  lots  of  material  were  used,  which  together  v. 

London  Gas 

punfied  about  900,000  cubic  feet  of  gas.  The  oxides  being  Light  Co. 
thrown  out  of  the  purifiers  on  the  ground  turned  red,  and 
the  attention  of  Evans,  the  engineer,  being  called  to  it,  he 
fimcied  that  he  had  made  a  discovery  that  the  material 
could  be  revivified.  Finding  that  his  secret  was  discovered, 
Laming  agreed  with  Evans  that  they  should  apply  for  a 
joint  patent  The  plaintiff  was  experimenting  at  the  West- 
minster Gas  Works  at  the  same  time. 

Thompson,  a  chemist,  said: — ^*  In  August,  1849,  my 
attention  was  called  to  a  curious  thing  at  the  Westminster 
Gas  Works.  Evans  shewed  me  a  large  quantity  of  red 
material  which  he  said  had  been  used  in  the  purifier  three 
or  four  times,  and  that  it  continued  to  purify  the  gas,  after  it 
became  fouled,  by  being  merely  exposed  to  the  action  of  the 
atmosphere  and  then  placed  in  the  purifier ;  and  he  told 
me  it  had  been  given  to  him  by  Laming.  I  analyzed  it  on 
the  7th  of  September.  The  analysis  was  as  follows:— 
'Laming*s  stuffs  from  gas-works  contain  hydrated  oxide 
of  iron  twenty-two  parts,  carbonate  of  lime  six  parts,  sul- 
phate of  lime  seven  parts,  sawdust  with  sulphur  thirty-seven 
parts, — insoluble  constituents.  Those  soluble  in  water  con- 
aiated  of  sal  ammoniac  ten  parts,  muriate  of  lime  eighteen 
porta.'  From  my  knowledge  of  Laming*s  patent,  and  from 
this  analysis,  I  am  perfectly  satbfied  that  it  had  consisted 
originally  of  muriate  of  iron  mixed  with  lime  and  sawdust. 
Evans  explained  to  me  the  revivification  at  the  time." 

In  February,  1850,  Laming  and  Evans  applied  to  the 
Attorney  General  for  a  patent  claiming,  amongst  other 
things,  the  revivification  of  the  oxides  of  iron.  This  claim 
was  resisted  by  the  plaintiff  and  a  patent  for  it  disallowed. 
The  specification,  published   by  them  in  the  following 
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1860.       month  of  October,  contained  the  following  posBUge:— • 
"^^^^      "Another  part  of  our  invention  is  the  causing  of  impare 
<^*  coal  gas  to  pass  through  dry  purifiers  charged  with  a  solid 

LionT  Co.  porous  material,  which  we  make  by  mixings  in  about  eqm- 
valent  proportions,  hydrated  or  precipitated  oxide  of  inm 
with  carbonate  of  lime,  magnesia,  &c.  All  these  sereral  com- 
pounds, when  they  begin  to  act  on  the  impure  gas,  purify  it 
from  sulphuretted  hydrogen  and  cyanogen,  and  having  been 
once  made  foul  and  afterwards  placed  in  contact  with 
atmospheric  air  for  a  few  hours  any  one  of  them  acquires 
the  power  of  purifying  coal  gas  from  ammonia  also,"  &C. 
The  plaintiff  discovering  this  commenced  proceedings  in 
scire  facias  to  repeal  the  patent,  and  Sir  F.  Tkesiger,  then 
Attorney  General,  refusing  to  permit  Laming  and  Evans  to 
disclaim,  the  proceedings  resulted  in  a  judgment  fx  the 
Crown.  Previous  to  this,  on  the  26th  of  January,  1849, 
Evans  had  reported  to  the  directors,  as  to  his  experiments 
with  chloride  of  calcium  and  oxide  of  iron,  that  it  was  '^suli 
in  the  purifiers  and  does  its  work  very  partially,  in  fiict  it 
is  now  quite  useless  as  a  purifying  material  for  the  whole  of 
the  gas  we  make." 

Evans  stated,  and  in  this  respect  he  was  confirmed  hj 
Dr.  Thompson,  that  the  partial  failure  in  December,  1849| 
was  owing  to  the  severity  of  the  season,  which  congealed 
the  chloride  of  calcium  and  prevented  the  revivificatioa 
of  the  material  in  the  open  air,  as  portions  of  it  when  carried 
into  the  retort  house  became  red  and  revivified  in  a  veiy 
short  time. 

After  the  repeal  of  his  patent,  Laming  took  a  licence 
from  the  plaintiff  for  the  use  of  hydrated  oxides. 

The  learned  Judge  told  the  jury  that  the  qaestioni 
were,  first,  whether  the  plaintiff^s  invention  was  new  ;  and, 
secondly,  whether  he  was  the  discoverer  of  it  His  lord- 
ship said,  <<  If  a  person  has  invented  anything  which  ii 
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the  subject  of  a  patent  and  has  kept  it  to  himself,  or  com- 
municated it  privately  to  one  or  two,  in  fact  has  not  made 
it  public  knowledge,  if  any  one  else  discovers  that  inven*  v. 

LoirDOX  Gjis 
tion  it  is  new,  that  is  to  say,  new  in  the  sense  that  the     Light  Co. 

fiist  invention  has  not  been  published."  And  again,  ''If 
a  man  practises  his  invention  privately  or  by  way  of 
experiment  only,  such  a  practising  would  not  be  a  publi- 
cation of  the  invention  so  as  to  prevent  a  person  subse- 
quently finding  it  out  from  being  the  inventor  of  new 
matter,  the  subject  of  a  patent."  He  said  further,  that  the 
{daintiflTs  invention  consisted  of  three  things,  the  purifying 
gas  by  hydrated  oxides  of  iron,  the  renovation  of  the  oxides 
fay  exposure  to  the  air,  and  the  combined  process.  As  to  the 
diiection  in  CrolPs  specification  that  **  oxides  of  iron  were 
osefnl  for  purification,"  he  asked  them  to  consider,  not  what 
ao  ordinary  workman  or  moderate  chemist  would  understand, 
but  what  it  disclosed  to  persons  with  a  competent  know- 
ledge to  understand  it :  if  it  disclosed  that  hydrated  oxides 
only  were  to  be  used,  or  that  hydrated  and  anhydrous  oxides 
could  be  used,  it  was  difficult  to  see  how  the  plaintifi^  could 
be  said  to  have  invented  it :  if  CroU's  specification  included 
oxides  in  general,  it  disclosed  the  use  of  hydrated  oxide. 
As  to  what  CroU  had  done,  his  lordship  said  that,  according 
to  Croirs  evidence,  he  operated  with  the  hydrated  oxide 
of  iron,  obtained  by  precipitating  sulphate  of  iron  and 
ammoniacal  liquor,  and  by  means  of  caustic  lime :  that 
what  he  did  was  of  an  experimental  character  merely ;  and 
that  if  the  jury  should  be  of  opinion  that  what  he  did  was 
not  a  publication  to  the  world,  even  though  he  used  the 
hydrated  oxide,  that  would  not  aflect  the  validity  of  the 
plaintiff's  patent ;  but  if  he  carried  on  his  operations  to  an 
extent  beyond  the  mere  experiment,  openly  and  publicly, 
or  so  as  to  be  a  disclosure  of  the  use  of  the  hydrated  oxide 
of  iron,  the  plaintiff's  invention  was  not  new.     His  lord- 
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1860.       ship  further  said  that  the  jury  were  entitled  to  conrider 

"^"^ — '      Croll's  specification  and  practice  together,  and  see  whether 

V.  they  informed  the  public  that  hj'drated  oxides  might  be 
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LiobtCo.     used.     He  then  asked  the  jury  whether  Laming  s  specific 

cation  by  words  or  necessary  intendment  disclosed  the  use 

of  hydrated  ozide.   And  with  respect  to  the  use  of  hj'drated 

oxide  and  of  the  revivifying  process  by  Laming,  he  said 

that  he  thought  that  there  was  not  that  public  user  which 

would  justify  the  jury  in  saying,  that  if  there  had  been  no 

patent  by  him,  the  invention  was  not  new. 

The  jury  found  that  each  part  was  new ;  that  the  whole 
was  new,  and  that  each  part  and  the  whole  were  the  inven- 
tion of  the  plaintiff.  They  also  found,  with  reference  to 
the  sixth  plea,  that  the  invention  in  respect  of  which  the 
plaintiff  applied  for  a  patent,  and  in  respect  of  which  his 
patent  was  granted,  whether  aptly  described  in  the  deposit 
paper  or  not,  was  the  plaintiff's  invention.  A  verdict  was 
thereupon  entered  for  the  plaintiff,  leave  being  reserved  to 
the  defendants  to  enter  the  verdict  for  them. 

Bamlly  in  Michaelmas  Term  (Nov.  13,  1858),  obtained  Ji 
rule  nisi  to  enter  a  verdict  for  the  defendants,  or  a  nonsuit, 
on  the  following  grounds : — 

first :  That  the  plaintiff's  alleged  invention  was  not  new 
by  reason  of  Croll's  and  Laming's  patents  and  specifications, 
and  what  was  disclosed  by  them ;  and  by  reason  of  what  was 
done  by  Croll  and  Laming  respectively  in  relation  to  their 
inventions. 

Secondly :  That  the  plaintiff  was  not  the  first  inventor, 
on  similar  grounds. 

Thirdly:  That  the  specification  of  the  plaintiff  is  insuflS- 
cient  and  bad  for  not  specifying  which  hydrated  oxides  of 
iron  will  answer,  or  for  claiming  all  hydrated  oxides  though 
some  will  not  purify  gas. 

Fourthly :  That  the  mere  application  of  hydrated  oxide 
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of  iron  to  absorb  sulphuretted  hydrogen  from  gas  was  not 
the  subject  of  a  patent,  its  properties  and  effects  with 
lefisvence  to  sulphuretted  hydrogen  being  previously  well 
known. 

fifthly:  That  the  renovation  of  hydrated  oxides  of  iron 
by  exposure  to  the  air  being  previously  well  known  was  not, 
nor  was  its  application  to  purifying  gas,  the  subject  of  a 
patent 

Sxthly :  That  the  specification  of  the  patent,  as  amended 
by  the  disclaimer  is  not  within  the  title  of  the  patent  as 
mended. 

Seventhly :  That  having  disclaimed  that  part  of  his  title 
which  related  to  "  obtaining  certain  substances  applicable  to 
the  purifying  of  gas,"  the  plaintiff  could  not  claim  for  the 
lenovrntioQ  of  the  purifying  material  as  he  had  done. 

Or  why  a  new  trial  should  not  be  granted,  on  the  ground 
that  the  verdict  was  agunst  the  evidence  on  the  several 
points  icfl  to  the  jury. 

Bamll  also  moved  to  enter  a  verdict  for  the  defendant  on 
the  ground  that  the  plaintiff  having  delivered  a  deposit 
paper  to  the  Attorney  General,  stating  that  his  invention  was 
^  for  absorbing  sulphuretted  hydrogen  and  other  gases  into 
porous  bodies,  and  renovating  them  again,  either  by  heat,  or 
taking  off  the  atmospheric  pressure,  he  was  not  entitled  to 
specify  for  a  different  thing. — Assuming  the  plaintiff  to  have 
been  the  inventor  of  the  process  of  purification  by  hydrated 
oxides  and  renovation  as  described  in  the  specification,  the 
deposit  paper  shews  that  the  patent  was  not  taken  out  for 
that,  but  for  something  else.  [Pollock^  C.  B. — It  may  be 
doubted  whether  the  paper  delivered  to  the  Attorney 
General  ought  to  be  admitted  to  cut  down  the  Queen's 
grant,  though  it  may  be  ground  for  revoking  the  grant  by 
scire  &cias.]  The  Crown  has  been  deceived.  The  de- 
fendant pleads  <^  that  the  invention  described  in  the  specifi- 
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cation  is  another  and  different  invention  from  that  for  mladi 
the  letters  patent  were  granted,"  and  that  plea  ia  piofed. 
IPollock,  C.  B.— The  Crown  is  deceived  if  it  grants  a  patent 
for  an  invention  which  is  not  new,  bnt  this  is  a  different  ob- 
jection. Bramwelly  B.— Suppose  the  Attorney  General  had 
said,  ^  This  is  a  vague  statement ;  what  do  you  use  V  Ihe 
answer  might  have  been,  '*  We  use  hydrated  ozide^  and  we 
renovate  it  by  exposure  to  the  air,  but  we  do  not  wiah  to 
state  it  so  plainly.*^  The  deposit  paper  refera  to  what  the 
plaintiff  had  been  doing  with  sawdust  and  water.  \Bramr 
well,  B. — Under  his  patent,  the  plaintiff  does  absorb  aol- 
phuretted  hydrogen  into  hydrated  oxides  of  iron — ^porous 
bodies;  and  he  says  that  instead  of  taking  the  material 
firom  the  vessel,  it  may  be  purified  by  causing  a  corrent  of 
air  to  pass  through  it    Pollock,  C.  B.,  referred  to  Cnml^ 

m 

V.  Beverley  (a).] 


AT 


a 


Pollock,  C.  B. — On  this  point  there  will  be  no  mku 
I  think  that  the  subject  cannot  take  advantage  of  this  ob- 
jection, whatever  may  be  done  by  the  Attorney  Grenoal 
on  behalf  of  the  Crown.  The  Queen's  grant,  in  terms,  in- 
cludes the  invention  specified.  It  may  be  that  the  Attorney 
General  may  say,  "  The  Crown  has  been  deceived  in  thii 
matter,*'  but  I  do  not  think  any  one  else  can.  The  conditioa 
that  a  patentee  shall  specify  is  introduced  into  letters  patent 
in  order  to  prevent  patents  being  granted  for  known  thingp, 
and  to  secure  to  the  public  the  benefit  of  new  inventions. 
But  a  practice  which  is  very  right  and  useful  for  the  purpose 
of  preventing  the  putting  into  a  patent  matters  not  invented 
by  the  patentee,  cannot  cut  down  the  Queen's  grant.  We 
cannot  send  the  letters  patent  to  a  jury  to  inquire  how  the 
construction  of  them  is  to  be  affected  by  a  correspondence 
which  has  passed  between  the  Attorney  General  and  the 

(a)  1  Webst.  P.  C.  112.  US. 


^    ih^l  1 
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pttentee.    That  seems  to  ine  repugnant  to  every  legal       1860. 
nodon  ss  to  the  mode  in  which  the  Qneen's  grants  are  to      ^^^^^ 

be  construed.  .      *-  ^ 


Light  Co. 


Wat80H»  B. — I  also  think  that  there  ought  to  be  no  rule 
on  this  point  It  must  be  taken  that  the  plaintiflp  made  a 
certain  invention ;  that  he  applied  for  a  patent  for  it ;  that 
be  hai^  in  one  sense,  had  a  patent  granted  to  him  for  it. 
Bot  it  must  be  taken  for  the  moment,  in  favour  of  the  de- 
fendants, that  the  plaintiff  stated  to  the  Attorney  General, 
in  the  deposit  paper  which  he  delivered,  something  which 
4*8  not  correctly  set  forth  the  matter  in  respect  of  which 
be  applied  for  a  patent.  Upon  that  stale  of  things,  it  ap- 
pctn  to  me  that  his  patent  is  perfectly  good.  He  made  a 
'Mistake  in  stating  for  what  he  wanted  his  patent,  but  in 
'^^ty  he  wanted  a  patent  for  his  invention ;  it  has  been 
PUnted  to  him  for  that,  and  the  title  comprehends  it.  If, 
^"Hieed,  the  jury  had  found  cither  that  when  he  applied 
^  his  patent  he  had  not  invented  the  thing  specified,  or 
^(^W  in  truth  he  did  not  apply  for  it,  a  different  question 
'^ight  have  arisen ;  but  the  jury  must  be  taken  to  have 
^Hind  that,  although  he  has  inaccurately  or  insufficiently 
^^^Bcribed  what  he  was  asking  for,  in  reality  he  was  asking 
a  patent  for  this  invention.  That  being  so,  it  seems  to 
that  the  insufficiency  of  the  deposit  paper  is  Of  no  im- 
I^^^tance  upon  the  present  occasion,  though  it  possibly  may, 
*^  the  Lord  Chief  Baron  has  said,  be  a  ground  for  repealing 
^^  letters  patent  by  scire  facias. 

Seamwelt.,  B. — I  agree  that  there  should  be  no  rule. 

^  ^^  not  quite  concur  in  the  view  of  the  Lord  Chief  Baron, 

^^W  I  should  require  some  time  to  consider.     The  defence 

^^  tended  to  be  raised  by  the  sixth  plea  is  this,  that  the 

^^aintiff  laid  a  deposit  paper  before  the  Attorney  General 


i 
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I860.        f<»^  <»^c  thing  and  got  a  patent  for  it,  and  has  spedfied 

^^^^      another  matter  which  is  perfectly  different.     The  plei^ 

V*  _      however,  is  not  proved,  because  the  plaintiff  applied  fer  i 

LoKDOH  Gas  .  .  ,    f 

Light  Co.     patent  for  some  such  invention  as  that  which  he  spedfied, 

though  he  may  not  then  have  perfected  it  as  he  afterwvdi 

had  when  he  completed  his  specification,  and,  as  the  Lad 

Chief  Baron  has  pointed  out,  a  patentee  has  six  mondu  in 

which  to  perfect  his  invention.    For  these  reasons^  I  tlunlc 

that  there  is  no  ground  for  a  rule  on  this  point. 


In  Trinity  Term  (June  9,  10,  11  and  13),  the  rule  came 
on  for  argument,  before  Pollock,  C.  B.,  Martin,  B.,  Bnmr 
well,  B.,  and  WaUon,  B.,  when  the  Court  requested  the 
counsel  to  confine  their  attention  in  the  first  instance  to 
the  question  whether  the  Court  could  order  a  nonsuit  or 
verdict  to  be  entered  for  the  defendants,  upon  a  comporifloa 
of  CrolPs  and  Laming*s  specifications  with  the  plaindff^ 
patent 

The  Attorney  General  (Sir  F.  Kelly),  Montagu  Ckmr 
bers.  Grove,  Hindmarch  and  C.  E.  Pollock  shewed  cause 
against  the  rule;  which  was  supported  by  Bamll,  LuA, 
Webster  and  Denman* 

Arguments  for  the  plaintiff. — The  Court  cannot  judi- 
cially  say  that  the  specifications  of  Croll  or  Laming  dis- 
closed to  the  public  the  invention  patented  and  specified 
by  the  plaintiff.  The  House  of  Lords,  in  Bush  v.  Fox  (a), 
held  that  a  Judge  might  determine,  as  a  matter  of  law, 
the  identity  of  the  inventions  of  a  former  patentee  and  the 
plaintiff,  by  reference  to  the  specifications.  The  question 
may  arise  in  two  ways.  First,  when  the  identical  inven* 
tion  is  described  in  the  two  documents  in  words  clearly 

(a)  5  n.  L.  707. 
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UigiUe  to  ofdinaiy  nmi.    Secondly,  where  the  second       i860. 
nt  k  fiir  ao  inventioQ  nmihr,  or  neariy  mmilar,  to  that      ^^u^^T^ 
loaed  in  an  eailier  specification.    In  the  case  of  Bush  ,      *•  ^ 
1w  (a)  there  were  no  facts  in  controveray,  no  difficullies     Ligbt  Co. 
>  tlie  interpretatioD  of  the  terms  employed,  both  udes 
ing  agreed  as  to  their  meamng.    The  patent  was  for 
ledmnical  invention:  this  is  a  patent  for  a  chemical 
lunation,  which  is  a  widely  different  matter.    In  deli- 
ng the  jodgment  of  the  Coort  in  Booth  y.  Kennard  (a), 
bci^  C  B.,  said :  **  Heard*8  specification  shews  that,  as 
ioenl  fiKt,  via.  making  gas  direct  fiK>m  seeds  and  other 

matters,  the  invention  was  not  new ;  and  it  was  de- 
9d  in  Bush  v.  Fox  (b)  that  where  the  want  of  novelty 
eared  distinctly  from  documents  or  written  instruments, 
1  as  a  prior  patent  and  specification,  it  was  for  the  Court 
she  notice  of  the  identity  of  the  two  supposed  inven- 
8  and  the  want  of  novelty  therefore  in  the  second. 
It  Heard  had  discovered  and  communicated  to  the 
Id  that  gas  might  be  made  direct  from  nuts  and  other 
and  fiaty  substances  appears  to  us  quite  clear  from  his 
afication  enrolled.  We  think  it  was  not  necessary  to 
nit  this  to  the  jury  and  take  their  opinion  upon  it" 

the  question  here  b  not  decided  by  those  cases. 
king  at  the  two  specifications  by  themselves,  without 
innc  eridence,  it  cannot  be  predicated  that  the  two 
sntions  are  alike,  or  that  the  descriptions  of  the  pro- 
es  specified  by  Croll  and  Laming  necessarily  disclose 
invention  subsequently  specified  by  the  plaintiff: 
n  the  present  case,  the  Court  cannot  construe  the  speci- 
tion  without  the  idd  of  extrinsic  evidence.  The  word 
tides"  in  CroU's  specification  must  be  dealt  with  as  a 
mical  expression,  and  extrinsic  evidence  may  be  given 
ixplain  it  (On  this  point  Wigram  on  the  Interpretation 
(a)  2  H.  &  N.  S4.  95.  W  «  H.  L.  707. 


344  BXCUEQUBB  BBPOBXS. 

of  Wills,  Prop.  5,  sects.  77  and  96,  and  Clayton  ▼.  Greg* 

son  (a),  were  referred  ta)    Now  the  onlj  lostaDoe  in  which 

V*  a  Jndge  can  receive  evidence  and  decide  upon  it  withoat 
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Light  Ck>.  the  intervention  of  a  jury,  is  where  there  is  a  qaestion  ai 
to  the  admissibility  of  evidence  depending  on  tmctB,  as  in 
Bartktt  v.  Smith  {b).  If  a  Judge  has  a  knowledge  of  che- 
mistry he  cannot  import  that  knowledge  into  the  case,  so 
as  to  withdraw  a  question  of  fact  from  the  jury.  The 
meaning  of  words  of  art  and  scientific  terms  difiers  from 
time  to  time.  Many  terms  would  years  ago  have  been 
understood  to  include  a  large  number  of  things  which  thej 
do  not  now  comprehend.  The  question,  what  the  word 
^'oxides"  meant  in  this  specification,  was  properly  sub- 
mitted to  the  jury.  IfFatson,  B.,  referred  to  BamM  v. 
Allen  (c).  Martin^  B. — After  hearing  evidence  as  to  the 
meaning  of  the  terms  used,  it  is  for  the  Court  or  Judge  to 
construe  the  specification  :  Heatli  v.  Unwin  (d),  Ndbon  v. 
Harford  (e).]  The  rule  with  reference  to  the  construction 
of  a  written  document  is  fully  discussed  in  Taylor  on  Evi- 
dence, p.  52,  3rd  ed.,  where  it  is  pointed  out  when  the  duty 
of  the  Court  terminates  and  that  of  the  jury  begins.  The 
jury  are  bound  *'  to  take  the  construction  from  the  Court, 
either  absolutely,  if  there  be  no  words  to  be  construed,  as 
words  of  art  or  phrases  used  in  commerce,  and  no  sur- 
rounding circumstances  to  be  ascertained  (/);  or  condi- 
tionally, when  those  words  or  circumstances  are  necessarily 
referred  to  them."  In  these  specifications  the  patentees 
use  technical  expressions,  which  are  unintelligible  unless 
explained  by  the  testimony  of  persons  having  a  knowledge 
of  chemistry.     In  Hill  v.  Thompson  (ff)  Lord  JEldan^  C, 

(a)  5  A.  &  E.  302.  («)  8  M.  &  W.  806.  823. 

lb)  1 1  M.  &  W.  483.  (/)  Key  v.  Cotestcorth,  7  Exch. 

(c)  3  H.  &  N.  376.  596. 

(d)  13  M.  &  W.  583. 592.  {g)  3  Meriv.  622.  630. 
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nidy  '<  the  intelligibility  of  the  description  &c.  is  matter  of       iseo. 
fiict  iHX)per  for  a  jury."    Marrett  v.  Frith  (a)  is  also  an      ^^"^ 
aothority  that  where  words  are  used  in  a  particular  and  v- 

tecbnical  sense  their  meaning  should  be  submitted  to  the  Liget  Co. 
jury.  How  can  the  Court  know,  without  chemical  evi- 
dence,  the  meaning  of  terms  applied  to  the  result  of  com- 
pounds^ such  as  black  oxide  of  manganese  ?  It  is  therefore 
necessary  to  ask  the  witnesses,  not  only  the  meaning  of 
the  terms,  but  also  in  what  sense  the  patentee  has  used 
them.  A  dictionary  would  not  aflPord  the  requisite  infor- 
mation. {BramweU,  B. — A  Judge  is  not  bound  to  know 
the  ingredients  which  constitute  peroxide  of  iron.]  The 
meaning  of  mercantile  phrases  in  the  letters  of  merchants 
18  a  question  for  the  jury.  In  Chaurand  v.  Angerstein  (i) 
Lord  Kenyon  said  that,  **\u  questions  on  the  arts  and 
sciences,  the  evidence  of  persons  versed  in  those  arts  is 
daily  admitted.  Even  a  conversation  between  the  parties, 
when  the  contract  was  made,  has  been  received  as  evidence 
of  the  sense  they  attached  to  ambiguous  words." 

In  comparing  the  several  specifications,  the  question  is,  not 
whether  any  ingenious  person,  out  of  the  hints  to  be  derived 
finom  the  earlier  specification,  might  light  on  the  discovery 
which  the  plain  tiflP  made,  but  whether  the  Court  can  see  that 
there  is  that  which  they  are  bound  judicially  to  say  was  a 
disclosure  to  the  public  of  the  use  of  hydrated  oxides  for 
purifying  gas,  so  that,  looking  at  the  prior  specification  alone, 
a  person  conversant  with  such  matters  would  know  that  they 
ooold  be  eflPectually  used  for  that  purpose.  In  the  case  of 
Umoin  v.  Heath  (r),  the  defendant  had  obtained  a  patent  for 
the  use  of  carburet  of  manganese  in  the  manufacture  of  cast 
steeL  The  plaintiff  subsequently  put  blistered  steel  into  a 
crucible  with  oxide  of  manganese  and  coal  tar  for  the  same 

(a)  3  M.  &  W.  402.  {h)  1  Feake  N.  P.  C.  61. 

(c)  5  H.  L.  505. 
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1860.       purpose.   Carburet  of  manganese  was  fonnedi  and  produced 

"^^^^       the  same  effect  as  by  the  defendant's  process.     It  was  held 

'•  that  this  might  lawfully  be  done,  on  the  ground  that  the 

AjOaOOK  'tab 

Light  Co.  process  was  not  disclosed  in  the  defendant's  prior  patent, 
because  it  was  not  known.  Here  the  value  of  hydratcd 
oxide  as  a  purifying  agent,  when  used  alone,  was  not  pub- 
lished, nor  was  it  in  fact  known.  No  mere  hint  of  an  infen- 
tion  contained  in  a  publication  will  prevent  a  person  who 
perfects  the  discovery  from  taking  out  a  patent  for  it. 

As  to  Crolls  patent.     Though  this  patent  was  takoi 
out  many  years  previously  to  that  of  the  plaindff,  ozidei 
of  iron  were  never  in  actual  use  for  the  purification  of  gas 
until  the  plaintiff  took  out  his  patent.    It  is  important  to 
consider  this  in  determining  whether  Croll's  patent  made 
known  to  the  public  the  invention,  or  a  material  part  of  the 
invention,  of  which  the  plaintiff  alleges  that  he  was  the  in- 
ventor. It  is  not  enough  to  invalidate  the  plaintiff's  patent, 
that  a  man  of  science,  by  experiment,  and  aided  by  the  light 
cast  upon  the  subject  by  the  earlier  patent,  might  probaUy 
have  succeeded  in  arriving  at  the  invention  which  is  the 
subject  of  the  plaintiff's  patent.     It  is  sufficient  to  gm 
the  plaintiff  a  right  to  a  patent,  if  something  remained  to 
be  invented,  if  the  plaintiff  discovered  it  and  his  invention 
was  new  and  not  in  public  use.     Croll  says  (ante,  p.  327)^ 
of  his  improvements  in  the  manufacturing  of  coal  gas,  part  3, 
that  part  3  "  consists  in  the  application  of  the  black  oxide 
of  manganese,  to  remove  or  free  coal  gas  of  sulphuretted 
hydrogen."    The  subject  of  the  patent,  which  is  put  in  the 
foreground  is  purifying  by  means  of  the  black  oxide  of 
manganese :    iron   is   only  mentioned  as  a  sort  of  alter- 
native.    The  material  is  to  be  roasted  to  a  red  heat  so  as 
to  expel  the  sulphur.     This  would  render  the  oxide  anhy- 
drous.    He  therefore  indicated  the  use  of  anhydrous  oxide. 
It  is  evident  that  he  did  not  know  that  hydratcd  oxides 
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would  purify  gas,  and  if  he  did  he  does  not  say  so.     Cer-        13^, 
tunly  he  never  says  that  they  would  purify  gas  better  than      "^^"^ 
any  thing  else.     CroU's-  specification  speaks  of  the  oxide  of  «. 

.  .  .  LOHDOH  Qam 

anc  and  the  oxides  of  iron.     That  is  because  there  is  but     Light  Co. 

one  ozidie  of  zinc,  the  protoxide,  while  there  is  a  protoxide 

a  peroxide  and  a  sesquioxide  of  iron.     Both  metals  are 

qx>ken  of  in  the  same  condition,  viz.,  as  anhydrous.    There 

18  an  hydrated  and  an  anhydrous  protoxide  of  zinc     If 

Croll  had  intended  to  indicate  the  use  of  hydrated  as  well 

as  anhydrous  oxides  he  would  have  used  the  word  oxides 

of  me,  in  the  plural :  if  he  bad  meant  hydrated  oxide  he 

would  have  said  sa     Can  it  be  said  that  Croll  communi- 

eated  to  the  public,  in  an  intelligible  form,  that  hydrated 

oxides  could  be  used  for  this  purpose  ?   He  says,  I  claim 

the  ^purification  of  gas**  by  means  of  the  '*  oxides  of  iron." 

'    Now,  suppose  there  are  five  substances  answering  this 

description  which  will  not,  and  one  which  will,  purify  gas : 

cao  the  Court  say  that  after  a  general  claim  for  all  these 

substances,  a  patent  might  not  be  had  by  a  person  who  really 

discovered  the  one  which  would  answer?   Suppose  his  claim 

had  been  for  purifying  by  means  of  ''  the  metallic  oxides." 

[/UbcA,  C.  B. — Suppose  he  had  said  ''by  metals  in  a 

certain  state  of  preparation."]     Here,  construing  the  claim 

of  oxides  of  iron  by  the  context,  hydrated  oxides  are  ex- 

dodedi  On  the  whole,  the  question  as  to  what  was  claimed 

was  one  for  the  jury,  who  have  decided  it  in  favour  of  the 

plaintiff,  viz.,  that  hydrated  oxides  were  not  claimed.     The 

Court  cannot  of  itself  pronounce  that  CroU's  specification 

discloses  to  the  public  the  fact  that  hydrated  oxides  of  iron 

can  be  used  for  the  purification  of  gas  in  such  a  manner 

that  a  person  conversant  with  the  subject  could  at  once 

employ  them  for  that  purpose,  without  the  necessity  of 

making  fresh  experiments  and  discoveries.     ''  The  oxides 
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1860.  of  iron,*'  may  mean  both  the  hydrated  and  anhydroati  so 

*^^~*-^  that  no  knowledge  is  communicated  to  the  public  of  whid 

V-  they  can  avail  themselves  without  experiment.     Suppose  i 
LoHOOir  Gas  r  irr 


Light  Co.  patentee  said  ''all  the  metallic  oxides  which  will 
gasy"  that  would  not  preclude  another  person  firotti 
ing  a  patent  for  a  particular  oxide,  since  there  are  many 
metallic  oxides  which  will  not  purify  gas.  CroU  limits  hii 
claim  to  the  oxides  of  manganese,  iron  and  zinc  as  thereio- 
before  described,  which  are  almost  necessarily  anhydrooSi 

As  to  Laming's  patent  The  plaintiflP  claims  the  purify- 
ing  gas  by  the  use  of  oxides  of  iron,  '*  either  used  ahme  or 
mixed  with  sulphate  of  lime  or  sulphate  or  muriate  of  mag- 
nesia, potash  or  soda,  or  in  conjunction  with  any  other 
purifying  material  at  present  in  use  for  a  similar  purpose.* 
And  it  is  said  that  if  sulphate  of  lime  or  muriate  of  magnesia 
are  used,  the  material  is  substantially  the  same  for  this  par- 
pose  as  the  chloride  of  calcium  with  oxide  of  iron,  the  use 
of  which  is  indicated  by  Laming's  specification.  Laming 
claims  nothing  which  forms  any  necessary  part  of  the  pliin- 
tiflTs  claim  of  hydrated  oxide.  [BrannoelU  B.  Laming 
says,  **  In  making  chloride  of  calcium  I  get  oxide  of  iron, 
which  is  useful  for  purification  and  need  not  be  removed," 
this  turns  out  to  be  hydrated  oxide.  Can  the  plaintifi^,  after 
that,  claim  hydrated  oxide  ?  Pollock,  C.  B. — Suppose  the 
value  of  Laming*s  combination  of  materials  for  purifying 
to  have  depended  on  the  use  of  the  hydrated  oxide,  coaM 
the  plaintifi^  sustain  a  patent  for  doing,  by  the  use  of  one 
thing,  that  which  Laming  has  done  by  the  use  of  the  same 
thing  combined  with  something  else  ?  If  so,  the  conse- 
quence might  be  that,  after  the  plaintiflP  took  out  his  patent. 
Laming  could  not  use  bis  invention.]  In  MirUer  v.  Mower  (a), 
at  Nisi  Prius,  Lord  Denman  said :  **  If  the  principle  (of 

(a)  1  Webft  P.  C.  138.  140. 
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the  chair  with  self-adjusting  leverage,   invented  by  the 

patentee)  might  have  been  deduced  from  the  chair  that  was 

made,  but  that  it  was  so  encumbered  and  connected  with    ,      9. 
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other  machinery  that  nobody  did  make  that  discovery,  or  Liobt  Co. 
ever  found  out  that  he  could  have  a  chair  with  a  self- 
adjusting  leverage  by  reason  of  that,  or  any  other  defect  in 
the  chair  actually  made,  it  seems  to  me  that  does  not  pre- 
vent this  from  being  a.  new  invention,  when  the  plaintiflP 
mjs,  I  have  discovered,  throwing  aside  everything  but  thb 
ael^adjusting  leverage  itself,  that  will  produce  an  effect, 
which  I  think  a  very  beneficial  one,  because  there  are  per- 
sons deprived  of  all  strength,  and  who  cannot  help  them- 
aehrea  at  all,  who  should  not  be  called  upon  to  use  a  stop 
or  spring,''  &c.  And  again,  in  the  same  case,  in  delivering 
the  judgment  of  the  Court  on  the  motion  to  enter  a  non- 
mit  (a),  he  said:  ''We  are  far  from  thinking  that  the 
patentee  might  not  have  established  his  title  by  shewing 
that  a  part  of  Browne*s  chair  might  have  effected  that  for 
which  the  whole  was  designed."  Here  the  leaving  out  the 
chloride  of  calcium  was  a  distinct  improvement,  and,  as 
aneh,  a  good  subject  of  a  patent  Laming  claims  the  use 
of  diloride  of  calcium,  and  describes  a  process  by  which  it 
may  be  made,  viz.,  by  decomposing  muriate  of  manganese, 
iron,  or  sine,  by  means  of  lime  or  of  chalk ;  but  he  does 
not  convey  to  the  public  any  knowledge,  except  this,  that 
the  oxides  or  carbonates  which  result  are  useftil  for  the 
porification  of  gas.  He  claims  the  application  of  the  mix- 
tures ;  but,  if  any  one  of  the  elements  would  answer  the 
porpose,  he  has  not  said  so.  There  is  nothing  in  this 
qiecification  to  indicate  that  the  hydrated  oxide  is  superior 
to  others  for  purifying  gas. 

Laming's  patent  is,  in  substance,  for  purifying  by  a  com- 
bination of  purifying  materials,  one  of  the  elements  of 

(a)  6  A.  &  £.  735.  745. 
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which  is  oxide  of  iron.     He  says,  **!  do  not  claim  the  ez- 
clusive  use  of  any  metallic  oxide  for  purifying  coal  gaa^  but 
«•  what  I  do  claim  is  the  combination,  for  that  purpoee,  of  tbe 

London  Gas  . 

LiobtCo.  oxides,  &c.,  with  the  other  purifying  matten**  A  patent 
may  be  had  for  the  omission  of  one  of  sereral  articles  in  a 
combination.  Whitehouse's  patent  was  for  the  omiasioQ  of 
the  use  of  a  mandril  in  making  iron  tubes  (a).  The  plaintiff 
in  effect  says,  '*  I  leave  out  chloride  of  calcium ;  I  do  not 
claim  oxide  of  iron  used  in  combination  with  it"  Laming 
and  Evans,  by  their  patent  of  1850,  which  was  subeeqoent 
to  the  plaintiflTs  patent,  claim  the  use  of  hydraCed  oxide 
used  alone  as  a  new  thing. 

The  distinction  between  the  use  of  the  sulphate  of  lime 
by  the  pldntiff  and  of  the  chloride  of  calcium  by  Laming 
was,  that  Laming*s  mixture  was  practically  uaeleas^  becaose 
deliquescent,  but  that  objection  does  not  apply  to  the  com- 
bination of  oxides  of  iron  and  sulphate  of  lime  as  leoom* 
mended  by  the  plaintiff.  The  Court  cannot  judicially  de- 
termine that  sulphate  of  lime  is  identical  for  this  purpose 
with  chloride  of  calcium ;  in  fiict  the  evidence  shewed  that 
it  was  not  so.  Laming  knew  the  difference  between  hydrated 
and  anhydrous  oxides^  because  he  speaks  of  kydraied  oxide 
of  lead  as  precipitated  upon  the  mixture  of  white  sulphate 
of  lead  with  a  solution  of  caustic  amoionia,  and  therefixe^ 
if  he  had  known  the  value  of  hydrated  oxides,  or  meant  to 
direct  their  use  for  the  purpose  of  purifying  gas  he  would 
have  described  them  ;  but  he  nowhere  indicates  the  use  of 
hydrated  oxides  for  porifring  ga& 

Argument  for  the  defendants. — First,  upon  the  coostrac* 
tion  of  the  specifications  of  Croll  and  Laming,  the  Court, 
as  matter  of  law,  must  adjudge  that  the  plaintiff's  allied 
invention  b  noc  new.     CroU  has  disricsed  the  use  of  oxides 

{•)  RuamS  ▼.  C(i«fy>  1  Wcbtt.  P.  C  4SS.  4S7. 
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of  iron  for  the  puriBcation  of  gas.     No  witness  stated  that 
bydrated  oxides  could  not  be  used  as  directed  bj  Croll. 

ThoQffh  the  actual  use  of   bydrated  oxides   of  iron  in  v« 

°  ,  "^  LoMDos  Gas 

the  process  described  by  the  plaiotifis  may  be  new,  Light  Co. 
still  it  is  the  duty  of  the  Court  to  say  that  the  term 
^oxides"  in  Croll*s  specification  includes  all  oxides,  be- 
canse  there  is  nothing  to  suggest  that  any  oxides  are 
meant  to  be  excluded.  It  will  make  no  difference,  though 
the  jozy,  looking  at  the  context,  may  be  taken  to  have 
found  that  Croll  meant,  or  probably  meant,  anhydrous 
ozidefl^  because  he  directs  that  the  oxides  should  be  after- 
wards roasted  to  renovate  them,  which  might  render  them 
anhydrous.  The  question  as  to  the  construction  of  the 
apecificadon  is  not  one  for  the  jury.  There  was  no  contra- 
dictory evidence  as  to  the  meaning  of  the  term  **  oxides.** 
The  case  is  like  that  of  a  document  in  a  foreign  language, 
the  construction  of  which,  after  the  meaning  of  the  words 
has  been  proved,  is  for  the  Court.  The  rule  laid  down 
in  Neilsan  v.  Harford  (a)  remains  unaltered,  viz.,  that  the 
oonstmction  of  the  specification  of  a  patent  belongs  to  the 
Coort,  and  not  to  the  jury.  Then,  if  the  Court  are  to 
ascertain  the  meaning  of  the  words  of  art,  can  they  come 
to  any  other  conclusion  than  that,  if  a  person  used  oxide 
of  iron  for  purifying  gas,  after  the  date  of  CroU's  patent,  he 
would  infringe  it  ?  Prim&  £Eu;ie  the  term  oxides  of  iron 
moat  be  understood  in  the  ordinary  sense.  The  most 
ordinaiy  and  well  known  oxide  of  iron  is  rust  That  is 
in  fiict  bydrated  oxide  of  iron.  [Bramwell^  B. — The  Court 
is  of  opinion  that  the  expression  **  oxides  of  iron**  means 
prim&  £Eu;ie  ^^  all  oxides  of  iron,**  unless  there  is  some- 
thing in  the  context  to  exclude  that  interpretation.  There 
is  however,  nothing,  in  the  description  of  the  process 
in  which  it  is  used,  to  exclude  bydrated  oxide  of  iron, 

(a)  8  M.  &  W.  806. 
VOL.  v.— N  .S.  A   A  EXCH. 
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1860.        because  it  was  admitted,  following  the  process  ezadly, 

^*^*^      hydrated  oxides  might  be  used  in  the  first  instance.    Then 

V-  the  question  upon  CrolPs  patent  is  this. — On  proof  that 

I^OHDON  Gas  ^ 

Light  Co.     some  oxides  would  absorb  sulphuretted  hydrogen,  ought 
I  to  have  nonsuited  the  plaintiff  who  has  discovered  whit 
these   oxides  are  and   obtained  a  patent  for  their  use? 
Martiuy  B. — The  question  is,  did  Croll's  specification  &- 
close  to  the  public  that  hydrated  oxides  might  be  used?] 
It  was  proved  that  it  was  known,  as  a  matter  of  sdenoe, 
that  hydrated  oxides  would  absorb  sulphuretted  hydrogen. 
The  specification  would  disclose  that  they  might  be  used 
for  the  absorption  of  sulphuretted   hydrogen  ftom  coii 
gas.    It  was  known,  at  the  date  of  that  specification,  that, 
of  the  two  classes  of  oxides,  those  which  were  hydrated 
would  absorb  sulphuretted  hydrogen ;  so  that  a  pemn 
reading  the  specification,  and  desiring  to  follow  the  diite- 
tions  given  by  it  for  the  purification  of  coal  gas  would, 
as  a  matter  of  course,  have   purchased  hydrated  oxide. 
Whether  Croll  meant  to  claim  it  or  not,  the  specification 
proclaims  it  to  the  world.     It  was  said,  on  the  other  side^ 
**  assume  that  hydrated  oxides  were  included  in  Croll's  claim; 
all  hydrated  oxides  will  not  do."  But  is  not  enough  to  shew 
that  Croll's  specification  might  have  been  bad  because  be 
claims  some  oxides  which  will  not  do.     A  specification, 
though   imperfect  in   itself  and  insufficient  to  support  a 
patent,  may  yet  disclose  enough  to  render  a  subsequent 
patent  for  a  similar  invention  invalid  (a).     By  the  claini 
in  Croll's  patent  for  the  purification  of  gas  by  ''means  of 
the  oxides   of  iron,   &c.,   as  hereinbefore  mentioned  and 
hereinbefore  described,  as  applied  in  the  particular  man- 
ner  and    stage   of  the   process   of   the    mannfacturing," 
(^rull  means  to  point  out  that  he  claims  the  use  of  it  afier 
the  gas  has  been  fi'eed  from  ammonia,  not  that  the  oxide 

(»)  Beth  ▼.  Afenrief,  8  £.  &  B.  923. 


HILARY   VACATION,    2S    VICT.  363 

it  not  to  be  used  until  after  it  has  been  rendered  an- 
hydrous. 

As  to  Laming's  patent     Laming,  after  describing  his  •• 

preparation  of  chloride  of  calcium,  &c.,  goes  on  to  say  that  Light  Co. 
another  part  of  his  invendon  consists  in  increasing  its  puri- 
fying powers  by  adding  thereto  oxide  of  manganese,  &c., 
and  he  mentions  a  process  by  which  he  produces  per- 
oxide of  iron.  Therefore  his  specification  says  in  plain 
tenna  that  oxide  of  iron  is  an  agent  on  which  he  relies  for 
increasing  the  purifying  power.  Taking  CroU's  and  Lam- 
ing's specifications  together,  they  have  clearly  anticipated  the 
plaintiff's  invention.  The  question  is,  not  what  they  claim, 
but  what  they  have  proclaimed  to  the  world.  The  plaintiff 
points  out  that  his  hydrated  oxides  may  be  prepared  by 
meaoa  of  miuiate  of  iron  and  lime,  which  are  the  materials 
which  Laming  used.  He  does  not  claim  that  mixture,  but 
he  does  daim  a  mixture  of  hydrated  oxide  of  iron  and  sul- 
phate of  lime.  [Bramwellf  B. — Whether  or  not  that  was  a 
merefy  colourable  variation  was  for  the  jury,  and  they  have 
feimd  it  against  the  defendants.]  A  claim  for  anything 
covered  by  the  claim  of  a  prior  patentee  renders  a  patent 
bad :  Thomas  v.  Foxwell  (a).  Brook  v.  Aston  {b).  If  the 
plaintiff's  patent  is  good,  neither  CroU  nor  Laming  can 
use  their  inventions.  The  disclaimer  of  the  use  of  chloride 
of  calcium  shews  that  the  plaintiff  intended  to  evade  La- 
nnog's  patent  The  plaintiff's  patent  cannot  be  supported  on 
the  gronnd  of  a  new  combination  of  known  substances, 
because  the  use  of  the  oxides  of  iron  in  combination  is 
a  material  part  of  Laming*s  process :  Bomll  v.  Keyworth  (c). 
Tlie  plaintiff's  claim  embraces  all  hydrated  oxides  of  iron 
whether  precipitated  or  not.  The  specification  is  therefore 
bad,  and  on  that  ground  a  nonsuit  must  be  entered. 

(a)  Exch.  Cliam.,Feb.  2, 1859,  (6)  8  E.  &  B.  478. 

ia  error  from  Q.  B.  (c)  7  E.  &  B.  725. 
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1860.  In  Trinity  Vacation  (June  23),  the  Court  intimated  that 

"^^  "^      they  were  all  of  opinion  that  they  could  not,  on  a  compariioii 

e.  ofthe8pecifications.directanon8uitortbeentry  of  a  verdict 

LoHDox  Gas  "^  ^ 

Light  Co.  for  the  defendants ;  and  acccnndingly,  in  Michaelniaa  Tenii 
(November  2lst9  22nd,  and  23rdX  cause  was  shewn  on  the 
other  points  on  which  the  rule  was  granted. 


Aiguments  for  the  plaintiff. — In  order  to  justify  the 
Court  in  setting  aside  the  verdict,  the  Coin!  must  see 
that  the  plaintiff*s  invention  was  actually  in  use,  or  known 
and  disclosed  to  the  public     But  during  the  whole  period 
since  coal  gas  has  been  manufactured  and  used  for  illumi* 
nating  puqx>ses  in   this  countir,  the  only  material  em- 
ployed for  the  purification  of  it  finom  sulphuretted  hydrogen, 
until  the  date  of  the  pIuntiflTs  patent,  was  lime.   The  eflfiecd 
produced  upon  the  health  of  those  dwelling  near  the  woifa» 
and  the  diflSculties  of  getui^  rid  of  the  deleterious  sub- 
stances*  have  been  such  that  it  is  imposdble  to  beliefe 
that  the  means  of  purification  disdosed  by  the  plaintiff^ 
patent,  if  known  and  understood,  would  not  have  been 
brvtught  into  use.  Neither  dull  nor  Laming,  whose  patenti 
are  supposed  to  hive  disclosed  it,  knew  iL     The  former 
Slid  he  did  not  know  the  diderence  between  hvdrated  and 
anhydrous  oxides.     The  latter,  who  was  called  as  a  witnea 
for  the  defendants,  after  the  date  of  the  plaintiff^s  patent, 
took  out  a  patent  for  the  use  of  hydrued  oxides  ws  a  new 
dl^vvcrv  then  n^^e  bv  him  for  the  first  time.     He  docs 
not   expfvssly  claim  hydntcd  oxkies  in  his  patent;  and 
r.e'::ber  the  cUizi  in  hi?  patent  olvcuxe  as  it  is,  nor  what 
be  :n  hict  d\i«  woclu  V^i  anybc^y  to  the  knowlct^e  that 
hydra:od  oxioes  of  iron  were  :o  Sf  lued  fer  thb  purpose. 
11^  oceniiootf  i:aoac:<c  :o  no  more  than  this,  thev  were 
ejL;<r!=>f n^&  roe  uroersoxi  by  ibe  wzsoa  experimenting. 
They  dxi  noc  cuke  the  inveotioQ  kaown  either  to  CroU  or 
a::y  ooe  eise.     Ervak  in  Janoarr,  IScJL  after  the  date  of 
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the  plaintiff's  patent,  published  a  report  which  shews  that 
the  experiments  of  himself  and  Laming  had  failed.  l^Bram' 
well,  B. — Not  one  of  the  witnesses  stated  that,  reading  »• 

,         ,  .  London  Gas 

Croll  s  specification,  he  would  know  that  hydrated  oxide  of    Light  Co. 

iron  would  purify  gas.]  In  Cornish  v.  Keene  (a),  Tindal 
C.  J.,  said  that  the  question  was,  whether  the  invention  was 
**  in  any  degree  of  general  use ;  if  it  was  known  to  all  the 
world  publicly,  and  practised  openly,  so  that  any  other 
person  might  have  the  means  of  acquiring  a  knowledge 
of  it"  as  well  as  the  patentee,  then  the  letters  patent  were 
void.  He  said,  further,  **  a  man  may  make  experiments  in 
bis  own  closet  for  the  purpose  of  improving  any  art  or 
manufacture  in  public  use ;  if  he  makes  these  experiments 
and  never  communicates  them  to  the  world,  and  lays  them 
by  as  foigotten  things,  another  person  who  has  made  the 
same  experiments,  or  has  gone  a  little  further,  or  (b)  is 
satisfied  with  the  experiments,  may  take  out  a  patent,*  *  and 
it  will  be  no  answer  to  him  to  say  that  another  person  before 
bim  made  the  same  experiments,  and  therefore  that  he  was 
not  the  first  discoverer  of  it,  because  there  may  be  many  dis- 
coverers starting  at  the  same  time,  many  rivals  that  may  be 
running  on  the  road  at  the  same  time,  and  the  first  which 
comes  to  the  Crown  and  takes  out  a  patent,  it  not  being 
generally  known  to  the  public,  is  the  man  who  has  a  right 
to  clothe  himself  with  the  authority  of  the  patent  and  enjoy 
its  benefits."  Again,  in  Galloway  v.  Bleaden  (c),  be  said : 
^  A  mere  experiment,  or  course  of  experiments,  for  the 
purpose  of  producing  a  result  which  is  not  brought  to  its 
completion,  but  begins  and  ends  in  uncertain  experiments, 
is  not  such  an  invention  as  should  prevent  another  person 
who  18  more  successful,  or  pursues  with  greater  industry 
the  chain  in  the  line  that  has  been  laid  out  for  him  by  the 

(a)  1  Webst.  P.  C.  501.  508.  (6)  Sic.  qu.  ?  "  and." 

(c)  1  Webst.  P.  C.  521.  525. 
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1860.        preceding  iaventor^  from  availing  himself  of  it^  and  having 
^^      the  benefit  of  it."    In  Carpenter  v.  SmUJi  (a),  Lord  Abager 

••  ^      said :  **  A  man  is  entitled  to  a  patent  for  a  new  invention ; 
London  Gas  ...  .       . 

Light  Co.  and,  if  his  invention  is  new  and  useful,  he  shall  not  be  pre- 
judiced by  any  other  man  having  invented  that  before  and 
not  made  any  use  of  it,  because  the  mere  speculations  of 
ingenious  men,  which  may  be  fruitful  of  a  great  variety  of 
inventions,  if  they  are  not  brought  into  actual  use  ought 
not  to  stand  in  the  way  of  other  men  equally  ingenioos 
who  may  afterwards  make  the  same  inventions  and  appl^ 
them.  A  great  many  patents  have  been  taken  out,  far 
example,  upon  suggestions  made  in  a  very  celebrated  woik 
by  the  Marquis  of  Worcester,  and  many  patents  have  been 
derived  from  hints  and  speculations  of  that  ingenious  author." 
As  to  the  fourth  ground,  it  is  said  that  the  specification 
b  bad  for  not  shewing  which  of  the  hydrated  oxides  will, 
and  which  will  not,  answer.  But  the  short  answer  to  that 
is  that  the  specification  shews  that  the  precipitated  ondes 
are  those  which  are  to  be  used.  It  is  admitted  that  there 
are  many  hydrated  oxides  of  iron ;  but,  when  the  plaintiff 
uses  the  words  *<  hydrated  or  precipitated,"  he  treats  them 
as  synonymous,  and  means  the  precipitated  alone. 

Fifthly,  it  is  said  that  the  mere  application  of  a  mate- 
rial such  as  hydrated  oxide  of  iron  to  the  absorbing 
of  sulphuretted  hydrogen  from  gas  is  not  a  good  sub- 
ject-matter of  a  patent,  its  properties  and  power  of 
absorbing  sulphuretted  hydrogen  being  well  known.  The 
objection  amounts  to  this,  that  the  patent  is  for  a  prin- 
ciple ;  but  that  is  an  error.  It  is  a  patent  for  a  process 
in  which  the  principle  is  applied.  Besides,  though  it  was 
known  that  hydrated  oxide  of  iron  would  absorb  sulpha- 
retted  hydrogen,  it  was  not  known  that  it  would  separate 

(rt)  1  Webst.  P.  C.  530.  534. 
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sulphuretted  hydrogen  from  coal  gas.  There  was  abundant 
evidence  of  that  The  same  observations  apply  to  the  reno- 
vation.     IPoUock,  C.  B. — It  is  the  practical  application  of  •. 

a  principle  perfectly  well  known  as  a  matter  of  science]  Light  Co. 

Afl  to  the  title  of  the  patent  The  title,  as  altered  by  the 
diaclaimer,  *'  An  improved  mode  of  manufacturing  gas,"  is 
sufficiently  large  to  include  the  purification  by  the  means 
invented  and  described.  As  to  the  seventh  ground,  it  is 
dear  that  the  plaintiff,  notwithstanding  the  disclaimer  of 
part  of  the  title  of  his  patent,  may  claim  for  the  renovation 
of  the  purifying  material.  That  part  of  the  title  so  dis- 
claimed related  to  the  mode  of  obtaining  the  precipitated 
oxides  or  subsulphates  of  iron,  which  was  disclaimed. 

Arguments  for  the  defendants. — First,  the  plaintiff's  in- 
vention was  not  new.  He  took  out  his  patent  for  purifying 
gas  from  sulphuretted  hydrogen  by  passing  it  through  a 
porous  material  and  renovating  the  material  after  it  had 
become  inert,  and  in  his  deposit  paper  he  did  not  des- 
(aribe  the  process  which  he  now  claims.  In  1840,  CroU  used 
it  openly,  not  as  an  experiment  but  as  a  perfected  inven- 
tion. After  such  a  user  there  is  no  ground  for  saying  that 
the  plaintiff  was  the  first  inventor :  Jones  v.  Pearce{a),  Lewis 
w.  Marling  (i).  If  an  inventor  openly  uses  his  invention 
befi>re  applying  for  a  patent,  that  is  a  dedication  to  the 
pablic :  In  re  AdamsorCs  Patent  (c),  Newall  v.  Elliott  (d). 
CroU  in  his  specification  describes  the  mode  of  purifying  gas 
from  sulphuretted  hydrogen  by  means  of  the  oxides  of  iron. 
A  person  would  understand  by  that  the  hydrated  oxide. 
[Hmdmarch  referred  to  De  La  Rue  v.  Dickenson  (e).] 
Moreover,  the  plaintiff  claims  what  was  known  by  Laming 

(a)  1  Webst.  P.  C.  122.  (rf)  4  C.  B.,  N.  S.  269. 

(i)  1  Webst.  P.  C.  126  n.  (e)  7  E.  &  B.  738. 

(c)  6  De  Gex  M*N.  &  G.  420. 
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I860.        in  combination  with  something  else,  that  appearing  from 
'''^^'^^      the  paper  read  by  Laming  before  the  Attorney  General  in 
••  September,  1848.    [BramweU,  B.— It  is  clear  that  Laming 

Light  Co.  had  made  the  discovery  before  the  date  of  the  pIuntiflF's 
specification.]  It  was  proved  that  Croll  did  the  idenUcal 
thing  which  the  plaintiff  afterwards  specified  as  his  inven- 
tion (a).  He  cannot  now  do  it  if  the  plaintiff's  patent  is  valid 
[Bramwell,  B.— There  is  no  doubt  that  Croll  used  hydnted 
oxide  of  iron.]  It  is  not  material  that  the  user  never  came 
to  the  knowledge  of  the  public.  In  Seath  v.  Smitk  {b\ 
the  plaintiff's  invention  had  been  used  by  five  several  firms 
before  the  date  of  his  patent  Erk,  J.,  said« ''  If  one  party 
only  had  used  the  process,  and  brought  out  the  article  fiv 
profit  and  kept  the  method  entirely  secret,  I  am  not  pe- 
pared  to  say  that  then  the  patent  would  have  been  valid.* 
If  the  jury  are  to  be  taken  to  have  found  that  this  was  an 
experiment,  the  finding  is  contrary  to  the  evidence.  On 
a  question  of  this  kind,  the  Court  can  take  upon  itself  to 
say  what  the  evidence  amounts  to:  See  per  Lord  Lynd- 
hurst,  Tfie  HausehiU  Company  v.  Neason  {cy  The  plain- 
tiff's specification  roust  be  taken  to  include  all  oxides.  Fall 
effect  must  be  given  to  all  the  words  in  it ;  and  as  there 
are  hydrated  oxides  which  are  not  precipitated  oxides^  the 
word  ''or"  must  be  read  as  disjunctive:  ElKM  v.  7W^ 
tier  (d).  And  as  some  hydrated  oxides  will  not  answer  the 
specification  is  insufiicient:  Stevens  v,  Keating  {e),  Croll 
claims  oxides  of  iron  for  the  purification  of  gas ;  there  are 
two  forms  of  oxides — hydrated  and  anhydrous,  of  which 
one  only  will  do  what  he  claims.  [Pollock,  C.  B. — If  a 
man  takes  out  a  patent  for  doing  something  by  the  use  of 
two  materials,  A.  and  B.,  if  B.  will  not  answer  that  will 

(a)  See  ante,  p.  328.  329.  (d)  2  C.  B.  446. 

(6)  3  E.  &  B.  256.  273.  (e)  2  £xch.  772. 

(c)  1  Webst.  P.  C.  673.  709. 
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not  enable  another  person  to  take  out  a  patent  for  doing        1860. 
the  same  thing  by  using  A.]  Hills 

As  to  Laming*8  specification. — ^The  plaintifiTs  patent  is  .  *'  a 
bad,  because  while  he  claims  to  use  separately  what  was  Light  Co. 
naed  before  in  a  combination,  still,  as  it  was  known  and 
used  by  Laming  as  a  material  part  of  a  combination  for  the 
■ame  purposes,  the  plaintiff  cannot  pick  out  that  part  and 
obtun  a  patent  for  it :  Lister  y.  Leather  (a)  and  Bmnll  v. 
Kejfworih  {b).  The  application  of  hydrated  oxide  of  iron 
to  purify  gas  was  not  the  subject  of  a  patent,  its  efiect  in 
absorbing  sulphuretted  hydrogen  having  been  previously 
well  known:  Brook  v.  Aston  (c),  The  Patent  Bottle  En- 
nelope  Company  v.  Seymer  (d). 

Cur.  adv.  vult. 

Bramwell,  B.,  now  said : — This  case  was  tried  before 
me  at  Guildford,  in  the  year  1858.  It  is  almost  impossible 
to  state  the  &cts,  except  as  each  of  the  questions  arose 
upon  the  trial,  and  therefore  I  shall  not  make  any  prelimi- 
nary statement  of  the  facts. 

The  first  objection  that  I  shall  deal  with  was,  that  the 
verdict  was  against  the  evidence  upon  the  question  of 
whether  the  plaintiff  was  the  inventor  of  that  for  which  he 
obtained  his  patent,  and  specified.  It  was  said  that  he 
was  not,  and  that  he  had  merely  taken  it  from  a  person 
named  Laming,  who  had  invented  it ;  that  is  to  say,  not 
that  he  had  copied  it  firom  Laming's  specification,  or  any 
publication  of  Laming's,  but  that,  being  aware  of  the  ex- 
periments that  Laming  had  been  carrying  on,  the  plaintiff 
bad  taken  his  invention,  and  claimed  to  be  the  inventor  of 
that  of  which,  in  truth.  Laming  was  the  inventor.  Now 
this  was  purely  a  question  for  the  jury,  and  they  found  a 

(a)  8  E.  &  B.  1004.  (c)  8  E.  &  B.  478. 

(6)  7  E.  &  B.  725.  (d)  5  C.  B.  N.  S.  164. 
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I860.       verdict  for  the  plaintiff.     I  need  not  go  into  that  questioQ 

"^^"^^      at  any  length.    It  is  enough  to  say,  that  there  was  the 

»•  ^      plaintiff's  positive  oath  that  he  was  the  inventor,  and  that 
London  Gab    *^  *^ 

Light  Co.  he  did  not  know  of  Lamiog's  invention;  and  he  was  alio 
considerably  corroborated.  The  actual  date  of  his  having 
a  pipe  fixed  from  the  gas-works  into  his  premises  was  given, 
and  he  was  positively  corroborated  as  to  hb  invention  being 
earlier  in  date  than  learning's.  On  the  other  hand,  there 
was  the  fact  that  Laming  had  invented  it  before  the  plaintiff 
obtained  his  patent;  and  no  doubt  there  were  other  cir- 
cumstances, more  or  less  tending  to  make  it  probaUe 
that  the  plaintiff  had  borrowed  and  taken  Laming's  inven- 
tion. However,  as  I  said  before,  that  question  was  purely 
one  for  the  jury,  and  we  are  not  warranted  in  interfering 
with  their  verdict :  therefore  so  far  the  rule  may  be  dis- 
charged. 

The  next  question  arose  upon  the  specification  of  a  per- 
son named  CroU.  CroU,  in  the  year  1840,  obtained  a 
patent  for  improvements  in  the  manufacture  of  gas^  and 
it  was  said  that  in  the  specification  which  he  filed  in  pursu- 
ance of  the  terms  of  that  patent,  he  disclosed  a  part  of  the 
plaintiff's  discovery ;  and,  first,  it  was  contended  that  as  a 
matter  of  law  the  defendant  was  entitled,  pursuant  to  the 
leave  reserved,  to  enter  a  verdict  or  a  nonsuit,  because, 
upon  a  comparison  of  the  two  specifications,  viz.,  the  speci- 
fication of  the  plaintiff  and  the  specification  of  Croll,  it 
would  be  seen  that  the  plaintiff  had  been  anticipated  by 
Croll.  Now,  upon  this  part  of  the  case,  the  material  fiicts 
are  these : — The  plaintiff's  invention  was  for  the  use  of 
hydrated  oxide  of  iron  for  the  purification  of  gas  from 
sulphuretted  hydrogen.  Croll,  in  his  specification,  (which 
by  the  way  I  may  say  is  neither  of  more  nor  less  value 
in  consequence  of  its  being  a  specification — it  would  be 
the  same   thing  if  it   had  been   a  paper  appearing  in  a 


HILARY  VACATION^    28   VICT.  361 

pamphlet,  or  in  any  scientific  publication,  or  elsewhere), 
after  speaking  of  the  use  of  black  oxide  of  manganese  for 
that  purpose,  that  is,  to  remove  the  sulphuretted  hydrogen,  v, 

LoHDON  Gas 
goes  on  to  describe  how  he  uses  it,  and  says: — '^  The  same     Light  Co. 

effect  may  be  produced  by  the  applicadon  of  the  oxide  of 
anc  and  the  oxides  of  iron,  and  treated  precisely  in  the 
same  way  as  above  described.''  It  was  said  that,  upon  a 
comparison  of  the  two  documents,  the  plaintiff,  who 
claims  the  use  of  hydrated  oxide  of  iron,  had  been  anti« 
dpated  by  CroU,  who  claimed  the  use  of  oxides  generally. 
Now,  at  thcr  trial,  the  controversy  between  the  parties  was 
this :  on  the  part  of  the  plaintiff,  it  was  said  that  it  might 
be  that  no  one  could  tell,  merely  upon  reading  the  two 
documents,  whether  both  parties  used  the  same  process ; 
bot  that  the  context  of  CroU's  patent  would  shew  that  he  used, 
not  hydrated  oxide  of  iron,  but  anhydrous  oxide ;  whereas,  on 
the  part  of  the  defendants,  it  was  said  that  the  context  would 
shew  that  he  used  hydrated  or  anhydrous  oxides,  or  both ; 
in  either  of  which  cases  the  plaintiff  had  been  anticipated  by 
CrolL  Now,  at  the  trial,  in  order  to  prove  that  CroU  meant 
anhydrous  oxide  of  iron,  evidence  was  given,  which  it  is  not 
necessary  for  me  to  go  into  minutely,  for  the  purpose  of 
shewing  that  it  must  be  anhydrous  oxide  that  Croll  meant, 
because  he  speaks  of  roasting  the  oxides  to  a  red  heat,  which 
would  make  them  anhydrous,  and  therefore  anhydrous  oxide 
most  be  the  thing  that  he  used.  On  the  other  hand  the  defend- 
ants gave  evidence  of  a  contrary  character.  Now,  if  we  exa- 
mine CrolFs  specification  either  by  itself  or  with  reference  to 
the  evidence  given,  we  are  equally  of  opinion  that  Croll  meant 
both  sorts  of  oxides,  that  is  to  say,  the  anhydrous  and  hydrated. 
The  truth  is,  that  what  Croll  meant  was  very  accurately  ex- 
pressed by  himself.  He  said :  *^  I  did  not  know  the  differ- 
ence between  the  two.  I  used  oxide  of  iron,  but  I  could 
not  tell  whether  it  was  anhydrous  or  hydrated."    He  no 
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1860.       doubt  used  hydrated  oxide.    Moreover,  hb  specificatioo,i8 

^"^"^•^•^      explained  by  evidence,  goes  to  shew  that  none  of  the  oxide 

9-  which  he  used  necessarily  became  anhydrous,  because  it  does 

LoNDOH  Gas 
Light  Co.    not  appear  that  the  heat  which  he  applied  to  it  was  enough 

to  make  it  anhydrous :  and,  besides,  if  that  were  so  it  would 
be  immaterial,  for  this  reason :  it  appears  that  whether  or 
no  the  oxide  will  absorb  sulphuretted  hj-drogen  is  not 
dependent  upon  whether  it  is  anhydrous  or  hydrated:  it 
api)ears  to  be  a  property  of  the  oxide  depending  upon  its 
molecular  constitution.  And  that  is  equally  true  of  the 
anhydrous ;  that  is  to  say,  if  the  hydrated  oxide  is  made 
anhydrous  it  will  equally  absorb  the  sulphuretted  hydro- 
gen (a).  That  being  so,  it  is  possible  that  CroU  might  have 
used  the  oxide  hydrated  in  the  first  instance,  it  becoming 
anhydrous  afterwards,  which  it  would  soon  be  on  being 
heated.  So  that,  whether  we  look  at  the  words  of  Croll^ 
specification,  which  are  general,  '^  oxides  of  iron,**  or  whe- 
ther we  look  at  them  with  the  explanation  given  by  the 
evidence,  the  conclusion  is,  that  Croll  has  specified  fi^r  the 
use  of  the  hydrated  and  the  anhydrous  oxides  of  iron ;  and, 
if  the  matter  rested  there,  it  would  be  manifest  that  Croll 
had  anticipated  the  plaintiff. 

But,  upon  the  argument  before  us,  Mr.  ChroDe  put  for- 
ward a  consideration  not  adverted  to  at  the  triaL  He  said, 
It  is  true  that  Croll  said  **  oxides  of  iron,"  and  it  maybe 
true  that  he  meant  all  oxides.  Take  it  to  be  so,  that  is  not 
such  a  statement  as  precludes  invention  and  discovery  by 
the  plaintiff,  because  there  are  many  oxides,  the  hydrated 
and  anhydrous,  the  natural  and  the  artificial,  some  of  which 
will,  and  some  will  not,  answer  the  purpose,  and  therefi>re 
it  is  a  matter  of  investigation  and  experiment  to  see  which 
wilL  Upon  that  argument  it  b  impossible  for  us  to  say, 
as  a  matter  of  law,  that  it  cannot  be  the  subject  of  inven- 
tion, and  1  think  it  may  be  made  abundantly  manifest  iu 

(a)  Quicrc  tamen. 
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this  way, — Suppose  Croll  had  said  ''some  of  the  oxides  will 
do ;''  woald  the  Court  in  that  ease,  as  a  matter  of  law,  say 
there  can  be  no  investigation  and  invention  on  the  part  of  ,      ^' 

^  .       ,  LOHDOH  GAg 

the  pkintiff?    But  let  us  take  the  case  a  little  further.     Light  Co. 
Soppose  he  had  said,  ''some  substances,  of  which  iron  is 
the  base^  or  into  which  iron  laigely  enters,"  would  that  be 
enoi^  ?    If  it  would,  why  would  not  it  do  to  say,  "  some 
metallic  substance;"  and  if  that  would  do,  why  not  say 
^something."    The  truth  is,  that,  as  a  matter  of  law — 
assaming  that  a  person  says  "something  will  do,  and  some- 
thing will  not  do" — ^it  is  impossible  for  the  Court  to  say  that 
it  is  not  a  matter  of  research  and  experiment  to  ascertain 
what  will  da    It  may  be  said  that  Croll  does  not  say  some 
oxides,  but  "  the  oxides  of  iron."  But  if  it  be  true  that  the 
expression  "some  oxides"  does  not  preclude  invention  and 
diacovery,  how  can  saying  that  "  oxides"  will  do,  which  is 
the  truth  and  something  more,  be  such  a  statement  as  to  pre- 
clude all  further  invention  or  discovery  ?    It  seems  to  us 
impossible  that  it  should,  and  the  result  is  that  we  concede 
Mr.  Gravels  aigument,  that  upon  the  mere  comparison  of 
these  two  instruments  Croll  has  not  anticipated  the  plain- 
tiff so  as  to  preclude  him,  as  a  matter  of  law,  from  being 
the  discoverer  of  this  invention.     So,  therefore,  upon  this 
groandy  the  Court  are  of  opinion  that  it  would  be  wrong  to 
enter  a  nonsuit,  or  a  verdict  for  the  defendants.     I  need 
scarcely  say  that  we  do  not  decide  in  any  degree  contrary 
to  Bush  V.  Fox  (a).  Further,  we  hold  that  there  are  certain 
cases  in  which,  upon  the  mere  collocation  of  the  two  speci- 
fications, or  the  speciBcation  of  a  patent  and  a  previous 
written  document,  the  Court  may  say  that  the  patentee  has 
been  anticipated.     Undoubtedly  that  is  so;   the  process 
may  be  described  in  identically  the  same  words,  or,  if 
there  be  a  variety  in  the  words,  there  may  be  no  variety 

(a)  5  H.  L.  Ca.  707. 
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1860.        ^°  ^^^  process.    Probably  it  will  be  found  that  in  the  case 

^'^^      of  ^^^  c^i^  called  mechanical  patents,  the  Court  can  do 

9.  so  more  readily  than  in  the  case  of  chemical  patents,  or  in 

LiQBT  Co.     Other  cases  where  the  invention  depends  on  what  may  be 

called  the  occult  qualities  of  matter,  those  in  fiict  which  aie 

not  the  subject  of  popular  knowledge.   I  do  not  mean  to  stj 

that  the  Court  are  in  this  absurd  condition,  that  they  conld 

not  take  upon  themselves  to  say  that  iron  is  heavy,  or  thit 

it  will  fall  if  left  without  support,  because  those  are  fiuniliir 

properties  of  matter  which  all  must  know ;  bat  the  Court 

cannot  know,  and  is  not  bound  to  know,  which  oxide  of  inn 

will  purify  gas  from  sulphuretted  hydrogen.    Therefore  the 

principle  of  Bush  v.  Fax  is  not  in  any  way  trenched  upon  bj 

what  we  are  doing  in  this  matter. 

Then  it  was  said,  that  at  all  events  Croll's  specificadoD 
and  Croll's  practice  under  his  speciBcation,  when  explained, 
were  such  publication  or  exercise  of  the  invention  as  to 
preclude  the  plaintiff  from  being  the  inventor  in  point 
of  fact,  and  that  the  verdict  of  the  jury  upon  that  pcmit 
was  against  the  evidence.  As  I  said  before,  the  con- 
tention at  the  trial  was  this.  The  plaintiff  said,  ^Croll 
means  anhydrous  oxide;"  the  defendant  said,  **No,he  means 
hydrated  or  anhydrous,  or,  at  all  events,  hydrated  and 
anhydrous."  That  question  was  left  to  the  jury,  though  not 
in  those  words.  It  was  not  put  to  the  jury — What  docs 
Croll  mean  by  his  specification  ?  but  it  was  put  to  the  jury 
whether,  upon  hearing  the  scientiBc  evidence,  they  could 
say  that  Croll,  by  his  specification,  had  anticipated  the  plain- 
tiff and  precluded  him  from  obtaining  a  valid  patent  for  his 
discovery ;  and  they  found  a  verdict  for  the  plaintiff.  Now 
it  appears  to  us  that  the  true  question  was  not  put  to  the 
jury,  because  the  proper  question  was  this — **  I  tell  yoo, 
gentlemen,  that,  as  a  matter  of  law,  CrolPs  patent  compre- 
hends both  hydrated  and  anhydrous  oxide,  and  it  ia  for  you 
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to  say  whether^  upon  the  scientific  evidence  given  to  you, 

the  plaintiff  is  the  discoverer;  because,  inasmuch  as  all 

oxides  will  not  do,  it  is  still,  in  point  of  law,  a  possible  «• 

*  London  Gas 

matter  of  invention  and  discovery."    That  ought  to  have     Light  Co. 

been  the  question  left  to  the  jury,  but  it  was  not  so  put  to 

them.     Then,  what  is  now  to  be  done  ?  Are  we  to  say  that, 

because  that  question  was  not  left  we  must  inevitably  grant  a 

new  trial,  not  on  the  ground  that  the  verdict  was  against  the 

evidence,  but  on  the  ground  that  the  proper  question  was  not 

pot  to  the  jury  ?    It  seems  to  us  that  we  ought  not  to  do  so 

imleflB  we  can  see  that,  upon  a  new  trial,  the  jury  would  come 

tea  diflferent  conclusion  if  the  question  was  put  in  the  way  in 

which  it  ought  to  have  been.    We  cannot  see  that.    On  the 

coDtraiy,  we  think  that,  in  all  probability,  the  jury  would 

come  to  the  same  conclusion  as  the  former  jury.  The  question 

pot  to  the  former  jury  in  effect  comprehends  this  question : 

IMd  CroU  anticipate  the  plaintiff?  And  the  jury  said  ^No." 

And  even  if  the  question  had  been  put  to  them  in  the  form 

in  which  it  occurs  to  us  that  it  ought  to  have  been  put,  we 

think  they  would  have  returned  the  same  answer ;  because 

it  is  manifest  that  CroU  had  the  most  vague  notion  of  what 

he  was  speaking  about,  and  that  Laming  afterwards  con* 

ridered  himself  positively  the  inventor  of  this  matter  also. 

There  is  no  doubt  that  h  jdrated  oxide  of  iron  had  not  been 

used  at  all,  or  at  least  the  use  of  it  had  not  been  common. 

It  may  be,  because  nobody  had  found  out  what  is  peculiarly 

the  subject  of  this  invention,  namely,  the  renovating  power 

of  bydrated  oxide.   If  that  be  so,  it  brings  one  back  to  this 

remark,  that  it  is  really  hard  upon  the  plaintiff  that,  the 

value  of  his  invention  consisting  in  the  renovation,  he 

should  be  defeated  upon  a  matter  which  he  need  not  have 

specified.     The  result  is,  therefore,  that  we  think   there 

ought  to  be  no  new  trial  upon  this  point 

Then  it  was  said  that  the  jury  have  found  an  improper 
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I860.        Tcrdict,  not  only  in  reference  to  what  Croirs  specification 

^"^y^^      was,  but  in  reference  to  what  CroII  did.     A  great  deal  wis 
Hills  ^  ^ 

«.  said  about  the  use  of  the  word  ^experiment,"  and  it  tp- 

LiobtCo.  pears  that  CroII  had  purified  many  thousands  of  cobic 
feet  of  gas  by  this  mode,  which  was  sold ;  and  it  was  lud 
that  was  beyond  an  experiment  But  the  word  ''experi- 
ment" in  the  cases  referred  to  has  been  used,  not  as  the 
sole  test  upon  a  matter  of  this  sort,  but  as  indicating  a 
class  of  practice,  and  for  the  purpose  of  shewing  that,  if 
there  has  been  a  user  of  an  invention,  not  of  a  aubstantiil 
character,  but  in  the  character  of  an  experiment,  then, 
although  the  thing  has  been  done  before,  it  does  not  pre- 
clude a  person  firom  taking  out  a  patent  for  it:  so  that, 
although  what  CroU  did  may  not  have  been  strictly  in  the 
nature  of  an  experiment,  still  the  jury  have  so  found  i^ 
and  we  cannot  grant  a  new  triaL 

The  next  question  is  one  that  arose  upon  the  patent  of 
a  person  named  Laming.  Now  Laming  specifies  for  the 
use  of  chloride  of  calcium.  He  describes  how  he  makes  it, 
and  that  is  by  using  muriate  of  iron  and  other  things,  and 
lime  and  chalk;  and  he  then  says  that  ''the  oxides  or 
carbonates  which  result  are  useful  for  the  said  purification 
of  gas,  and  need  not  be  removed."  In  truth,  therefore^ 
Laming  claims  chloride  of  calcium,  and  he  says  he  uses  it 
with  the  oxide  of  iron,  which  is  produced  in  the  prepanh 
tion  of  the  chloride  of  calcium.  It  is  obvious  that,  upon 
the  considerations  to  which  we  have  already  adverted  with 
respect  to  CrolFs  patent,  we  cannot  say  that  Laming  er 
facie  anticipated  the  plaintifi^*s  invention,  because,  Lamingfs 
specification  being  for  the  use  of  chloride  of  calcium,  and 
the  plaintiff's  being  for  hydrated  oxide  of  iron,  it  is  obvious 
that  we  cannot  say,  as  a  matter  of  law,  that  Laming  antici- 
pated the  plaintiff. 

Then  it  is  contended  that,  although,  as  a  matter  of  law, 
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it  cannot  be  so  said,  yet,  as  a  matter  of  fact,  it  ought  to 

Iiave  been  so  found  by  the  jury,  and  that  their  verdict  to 

tlie  contrary  was  a  verdict  against  the  evidence.     Upon 

tliis  we  must  not  only  see  what  the  plaintiff  says,  but  what 

he  did,  and  we  must  see  what  Laming  says  and  what  he 

did.     Laming  says,   '*I  use  chloride  of  calcium,  and  I 

it  in  a  particular  way,  which  produces  oxide  of  iron" 

I,  in  (actf  he  nsed  the  two  coitibined.     Therefore, 

^what  Laming  did  in  practice,  and  what,  in  effect,  he  may 

he  said  to  have  stated,  is  that  he  used  muriate  of  lime  and 

hjdrated  oxide  of  iron  mixed.     The  plaintiff  claims  the 

hydrated  oxide  of  iron,  but  he  shews  how  he  makes  and  uses 

it.    I  will  only  mention  one  particular :  he  mixes  sulphate 

of  iron  and  lime.     He  gets,  therefore,  hydrated  oxide  of 

Wm  and  sulphate  of  lime.     It  was  said  that  the  difference 

between  the  two  was  a  colourable  one,  and  that  what  the 

plaintiff  in  reality  had  done  was  to  borrow  Laming's  use 

^f  hydrated  oxide  of  iron,  and  that,  if  the  plaintiff  had  used 

Muriate  of  iron  in  the  same  way  as  Laming  did  in  the 

Pi^eparation  of  the  oxide,  it  would  have  stood  thus — that 

-^^^^ming  would  have  used,  and  said  he  used,  muriate  of 

^^e  and  oxide  of  iron,  whilst  the  plaintiff  would  have  said, 

**  I  Use  oxide  of  iron ;"  and  it  would,  in  fact,  have  been  the 

^^^  of  oxide  of  iron  and  muriate  of  lime,  the  difference 

*^ing  that  the  one  puts  the  one  thing  first,  and  the  other 

^he  other.     It  may  be  said,  that  putting  sulphate  of  iron 

^"^atead  of  muriate  was  a  mere  colourable  variation.     It  is 

'^t  necessary  to  say  what  would  have  been  the  case  if  the 

Plaintiff,  in  £Eu:t,  had  used  the  muriate  of  iron.     Even  in 

^h%t  case  he  might  have  said,  **  I  claim  the  use  of  hydrated 

^^de  of  iron,  and  I  say  it  can  be  used  separately  from 

Muriate  of  lime."    It  may  be  that  even  then  he  would  have 

^^^en  the  inventor,  and  it  may  be  that  he  has,  in  effect^ 

vol-  V.*-N.  S.  B  B  KXCH. 
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1860.        Stated  in  his  specification,  *'  I  carefuHy  ayoided  Laming; 

^^^""""^      I  knew  that   he  used   hydrated   oxide   with   chloride  cf 

i^-  calcium,  and  my  object  is  to  use  hydrated  oxide  withort 

London  Gab  .  •    . 

LiGHi  Co.     the  chloride  of  calcium."    All  that  may  be,  but  it  ii  nol 

necessary  for  us  to  deal  with  it.     The  plaintiflF  uses  wi- 

phate  of  lime,  and   it  was  sworn  on  his  behalf,  and  ml 

contradicted,  that  the  muriate  of  iron  that  Timing  OM 

produces  a  deliquescent  substance,  viz.,  chloride  of  ok 

ciura,  whereas  the  sulphate  of  lime  is  not  deliqoesoeot; 

and  whether  that  was  or  was  not  a  colourable  TaiialiaB 

was  left  to  the  jury.     On   the  part  of  the   plaintiff  it 

was  sworn  that  it  was  not  a  colourable   variation,  tint 

there  was  an   essential  difference  between    the  two^  and 

that  the  muriate  could  not  be  used  on  account  of  its  ddf 

quescence,  whereas  the  sulphate  could  be  and  was  vtA 

The  question  was  left  to  the  jury,  and  they  have  fonni 

a  verdict  for  the  plaintiff.     It  undoubtedly  may  be  thrt 

the  plaintiff  was  not  aware  of  this  benefit,  because  it  > 

remarkable  that  he  used  muriate  of  iron  with  inngp&k, 

which  would  also  produce  a  deliquescent  substance;  mA 

it  may  be  therefore  that  when  he  specified  for  the  sulphate 

of  iron  he  was  specifying  for  a  substance  of  which  he  £d 

not  know  the  value.     I  do  not  mean  to  say  that  it  was  so; 

but  the  question  was  left  to  the  jury,  and  they  found  ftr 

the  plaintiff.     And  upon  this,  and  upon  the  other  maUenb 

I  feel,  for  myself,  that  it  is  impossible  to  say  that  the  verdict 

was  wrong. 

The  next  objection  was,  that  the  plaintiff's  specification 

was  insufiicient  on  this  ground. — He  says,  "  I  use  the  bj- 

drated  or  precipitated  oxides."    It  was  said  that  included 

all  hydrated  oxides,  and  inasmuch  as  some  of  the  natuil 

hydrated  oxides  would  not  do  the  plaintiff's  specificatioo 

was  bad.      Now,  that  question   turns  upon  this. — If  the 
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plaintiiF  in  bis  specification  means  all  the  hydrated  oxides,        i860, 
it  18  open  to  that  objection ;  but  if  be  means  only  tbose       ^'^"^'^^ 
bydrated  oxides  wbicb  are  also  precipitated,  tbat  is  tbe  «. 

.  ,  .  LoHDON  Gas 

artificial  bydrated  oxides,  it  is  not  open  to  tbat  objec-  LiqbtCo. 
tion*  It  may  be  said  tbat  the  language  is  in  any  sense 
ungrammatical,  and  tbat  bydrated  or  precipitated — the 
whole  or  the  part — cannot  be  right  To  say,  "the 
works  of  Shakespeare,  or  Hamlet  and  King  Lear," 
would  obviously  be  an  inaccuracy,  which  cannot  be 
judged  by  the  ordinary  rules  of  grammar,  and  therefore 
we  must  endeavour  to  find  out  the  proper  meaning  of 
this  inaccurate  expression.  It  appears  to  us,  upou  look- 
ing at  the  specification,  that  tbe  plaintiff  uses  tbose  as 
equivalent  expressions,  because  be  says  ^^  hydrated  or  pre- 
cipitated," and  that  oxide  of  iron  may  be  conveniently 
prepared  for  these  purposes,  and  so  on ;  and  therefore  it  is 
obvious  tbat  when  be  uses  that  word  hydrated  he  uses  it 
as  synonymous  with  precipitated ;  and  consequently,  when 
he  speaks  of  using  hydrated  or  precipitated  oxides,  he 
means  such  hydrated  oxides  as  are  precipitated.  That  is 
tbe  construction  wc  put  upon  the  specification,  and  there- 
fore we  think  that  objection  fails. 

Then  it  is  said  that  the  mere  application  of  the  hydrated 
oxides  to  absorb  the  sulphuretted  hydrogen  from  coal  gas 
is  not  the  subject  of  a  patent,  that  property  of  it  being 
previously  well  known.  With  tbat  we  do  not  agree.  The 
answer  is,  that  tbe  question  is  not  properly  stated.  The 
i^lication  of  tbe  bydrated  oxide  is  the  principle.  If  a 
man  were  to  say,  "  I  claim  the  use  of  hydrated  oxide  of 
iron  for  the  purification  of  coal  gas,"  without  saying  how 
it  18  to  be  applied,  it  is  possible  the  objection  might  be 
well  founded ;  but  here  the  plaintiff  says,  "  I  claim  it  in 
tbe  manufacture  of  gas  in  the  way  I  have  described,"  and 
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1S60.       be  shews  how  it  may  be  used.     Therefore  thu  objection 
^^~^      fails. 

Hills 

V.  So,  in  like  manner,  does  the  next,  viz.,  that  the  renom- 

LoNDON  Gas     ,  ,  . 

Light  Co.  tion  of  the  hydrated  oxide  of  iron  by  expoame  to  the  air, 
being  well  known  previously,  was  not  the  subject  of  a 
patent — we  deal  with  that  in  the  same  way. 

Then  the  sixth  objection  is,  that  the  title  of  the  patent, 
as  amended  by  the  disclaimer  by  the  plaintiff,  is  not  sock 
as  to  include  the  invention  of  the  plaintiff  as  described 
in  the  specification  so  amended.  I  am  not  very  sure  that 
I  have  the  faculty  of  fully  appreciating  that  extremely 
subtle  point.  As  well  as  I  do  understand  it,  it  appears  to 
me  to  be  an  unfounded  one,  and  it  was  not  much  pressed  in 
the  argument.  But  I  think  that  it  really  is  within  the  dtk 
of  **  an  improved  mode  of  manufacturing  gas."  This  is  an 
improved  mode  of  manu&cturing  gas,  namely,  by  paanng 
it  through  hydrated  oxide  of  iron,  and  then  renovating  die 
oxide  by  exposure  to  the  air. 

The  next  objection  is,  that,  having  disclaimed  that  part  of 
his  title  which  related  to  the  **  obtaining  certain  substances 
applicable  to  the  purification  of  gas,**  the  plaintiff  could  not 
claim  for  the  renovation  of  the  purifying  material  as  he  has 
done.  A  similar  remark  may  be  made  upon  that.  This 
objection  also  fails. 

The  result  is,  therefore;  that  we  think  the  rule  should 
be  discharged,  both  as  to  a  new  trial,  and  as  to  entering  a 
verdict  for  the  defendant.  I  may  say  that  the  judgment 
I  am  now  pronouncing,  that  the  rule  could  not  be  made 
absolute  to  enter  a  verdict,  is  the  judgment  of  the  Load 
Chief  Baron,  my  brother  Watson^  my  brother  Ckanndl  and 
myself;  and  I  am  glad  to  say  that  we  are  able  to  give  a 
unanimous  judgment  upon  that  matter.  But  the  judgment 
that  the  rule  should  not  be  made  absolute  for  a  new  trial. 
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on  tbe  ground  that  the  verdict  was  against  the  evidence, 
is  the  judgment  of  my  brother  Watson  and  myself.  He 
And  I  and  the  Lord  Chief  Baron  were  the  only  Judges 
^rho  heard  the  whole  of  the  argument  on  that  point  My 
brother  WaUon  and  I  think  that  the  rule  ought  to  be 
diachaiged;  but  the  Lord  Chief  Baron  takes  a  different 
▼lew. 

Rule  discharged. 
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^  HE  declaration  in  this  case  contained  (amongst  others)  The  defendaot, 

^^e  following  count. — That  the  defendant,  contriving  and  numberofsTcks 

^Judiciously  intending  to  injure  the  plaintiff,  appeared  before  ^"J  »  ^r- 

ne  of  the  justices  of  our  lady  the  Queen,  assigned  to  keep  JJ"^*"™"*^ 


le  peace  of  our  said  lady  the  Queen  in  and  for  the  county  alongside  a 

^  <'  ^  J    vessel.    Seeing 

Gloucester,  and  also  to  hear  and  determine  divers  felo-  ^»  ^*^^  on 

one  of  the 

trespasses,  and  other  misdemeanours  committed  in  the  sacks,  be  cut 

it  open  and 

county,  and  then  and  there  falsely  and  maliciously,  and  found  it  con- 
'Xrithoot  any  reasonable  or  probable  cause  whatsoever,  made  of  sacks,  some 
^  complaint  before  the  said  justices  as  follows,  to  wit,  that  ^^ ^Ue^ 
^e,  the  defendant,  had  cause  to  suspect,  and  did  suspect,  JJ!!^iJ,J^d 

saw  some 

sacks  on  which 

bif  ntrk,  and  on  others  it  was  cut  away.     Being  informed  that  the  sacks  were  about  to 

•hipped  bj  the  plaintiff  for  the  manufacture  of  paper,  he  laid  an  information  before  a 

^Miglatimte  that  he  bad  reason  to  suspect,  and  did  suspect,  that  some  sacks,  his  property,  had 

\mvn  stolen  and  were  then  in  the  possession  of  the  plaintiff.    Thereupon  tbe  magistrate 

Smed  a  warrant  to  search  for  the  goods,  and  if  they  soould  be  found,  to  bring  them  and  tbe 

plaintiff  before  him,  to  be  dealt  with  aoeordiuff  to  law.     The  plaintiff  was  accordingly  appre- 

■cadad  and  taken  before  the  magistrate  who  (usmissed  the  charge.  In  an  action  for  maliciously 

naming  tbe  search  warrant  to  be  issued  and  the  plaintiff  apprehended, 

Mdd: — First,  that  the  magistrate  was  justified  in  issuing  a  warrant  in  that  form,  since  the 
spfAieataon  for  a  search  warrant  involTed  an  application  to  arrest. 

oeocmdly,  that  there  was  no  absence  of  reasonable  and  probable  cause  for  tbe  information*  and 
ly  the  deCendant  was  not  liable  either  in  respect  of  the  search  warrant  or  arrest. 
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1860.        ^^^^  some  sacks  and  pieces  of  sacks,  his  property,  bad  been 
^^^^"^"^"^      stolen  and  were  then  lying  at  the  Lydney  Basin,  in  the 
«.  county  aforesaid ;  and  upon  such  complaint  he,  the  defend- 

ant, falsely  and  maliciously,  and  without  any  reasonable  or 
probable  cause  whatsoeyer,  caused  and  procured  the  sud 
justice  to  make  and  grant  his  certain  warrant  under  his 
hand  and  seal  directed  to  the  constables  of  the  countj  of 
Gloucester,  &c.,  whereby,  after  reciting  that  information 
had  been  laid  before  the  said  justice  by  the  defendant  that 
he  bad  reason  to  suspect  and  did  suspect,  that  some  sacks 
and  pieces  of  sacks,  his  property  had  been  stolen,  and  were 
then  lying  at  the  Lydney  Basin  aforesaid,  the  said  justice 
requested  such  officers  and  constables  to  whom  the  sud 
warrant  was  directed  as  aforesaid,  forthwith,  with  proper 
assistance,  in  the  day  time  to  enter  such  premises  and  there 
diligently  to  search  for  the  said  goods ;  and,  if  the  same  or 
any  part  thereof  should  be  found  upon  such  search,  that 
they  should  then  bring  the  goods  so  found,  and  also  the 
body  of  the  plaintiff,  before  some  or  one  of  her  Majesty's 
justice  of  the  peace  in  and  for  the  said  county  to  answer 
the  said  information,  and  to  be  further  dealt  with  according 
to  law.     By  virtue  and  under  colour  of  which  said  warrant, 
and  by  pretext  of  the  execution  thereof,  the  defendant 
together  with  G.  Cooke  and  J.  Turner,  then  being  two  of 
the  constables  for  the  said  county,  proceeded  to  the  said 
port  of  Lydney,  and  without  any  reasonable  or  probable 
cause  whatever  and  without  the  leave  or  licence  and  against 
the  will  of  the  plaintiff,  searched  and  ransacked  the  said 
bags  and  parcels  of  the  plaintiff  lying  on  the  wharf  of  the 
port  of  Lydney  as  aforesaid,  and  seized  and  conveyed  some 
of  the  contents  of  the  same  before  one  of  the  justices  of 
the  peace  for  the  county  of  Gloucester ;  and  the  defendaul, 
under  and  by  virtue  of  the  said  warrant,  wrongfully,  malici* 
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ously,  and  unjastly,  and  without  any  reasonable  or  probable       I860, 
cause  whatsoever,  caused  and  procured  the  plaintiff  to  be      ^^^"^'^^ 

arrested  by  his  body  on  the  said  wharf  and  to  be  taken  from  «• 

1.  1^  1     ,  m  ,  White. 

thence  through  the  town  of  Lydney,  and  along  the  streets, 

toropike-roads,  and  highways,  in  custody,  to  the  residence 
of  the  said  justice,  who  then  called  upon  him,  the  plaintiff, 
to  enter  into  his  own  recognizance  in  100/.  and  find  two 
sureties  in  50L  each,  to  appear  in  the  said  town  of  Lydney 
on  the  day  following,  to  answer  a  charge  of  receiving  the 
said  sacks  claimed  by  the  defendant  knowing  them  to  be 
stolen,  and  on  the  day  following  the  plaintiff  and  his  attor- 
ney appeared  before  the  said  justice  and  a  certain  other 
justice  of  our  said  lady  the  Queen  in  and  for  the  same 
county  of  Gloucester,  to  be  examined  before  the  said  justices  ' 
toacbing  and  concerning  the  said  supposed  crime.  And  the 
said  justices,  having  heard  and  considered  all  that  the  de- 
fendant could  say  or  allege  in  evidence  against  the  plaintiff 
toacbing  or  concerning  the  said  supposed  offence,  adjudged 
and  determined  that  the  plaintiff  should  be  fully  acquitted 
and  discharged  of  the  said  supposed  offence ;  and  the  de* 
fendant  hath  not  further  prosecuted  his  said  complaint,  but 
bath  deserted  and  abandoned  the  same  and  the  said  com- 
plaint and  prosecution  is  wholly  ended  and  determined. 
By  means  of  which  said  several  premises  the  plaintiff  hath 
been  greatly  injured  in  his  credit  and  reputation,  &c.  (alleg* 
ing  special  damage). 

Plea — Not  guilty. 

At  the  trial,  before  Wtlles^  J.,  at  the  Gloucestershire 
Sommer  Assizes  1859,  the  following  facts  appeared. — The 
plaintiff,  who  was  a  marine-store  dealer  at  Coleford  in  Glou- 
cestershire, was  in  the  habit  of  buying  old  sacks  and  ship- 
ping them  from  Lydney  to  Bristol,  to  be  used  in  the  manu- 
facture of  paper.     On  the  7th  February,  1859,  the  defend- 
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1860.        ^^^*  ^^^  ^^  ^  miller  at  Blakeney,  happened  to  be  paflBing 
^^^T"^^      along  the  quay  at  Lydncy  Basin,  when  he  saw  a  number  of 
9.  sacks,  partly  covered  with  a  tarpaulin,  lying  on  the  quay 

alongside  a  vessel.  Seeing  his  mark  on  one  of  the  sacksi 
he  cut  it  open  with  a  knife,  and  found  that  it  contained 
pieces  of  sacks,  some  new  and  some  old,  many  of  the  pieoa 
being  of  considerable  size.  He  removed  the  tarpaulin  with 
which  the  other  sacks  were  covered,  and  saw  his  maik 
on  some  of  them ;  from  others  it  had  been  cut  away.  The 
defendant  was  informed  that  the  sacks  had  been  sent  there 
by  the  plaintiff  to  be  shipped  to  Bristol  on  the  following 
day.  The  defendant  went  before  a  magistrate  and  liud  an 
information  against  the  plaintiff,  which  was  drawn  up  as 
follows : — 

^^  Gloucestershire,^      The   information   and  compldnt  of 
to  wit.  )  Richard  Watts  White,  miller,  taken  upon 

oath  this  7  th  day  of  February  in  the  year  of  our  Lord  1859, 
before  the  undersigned,  one  of  her  Majesty's  justices  of  the 
peace  in  and  for  the  said  county  of  Gloucester,  who  says  he 
has  reason  to  suspect  and  does  suspect,  that  some  sacks  and 
pieces  of  sacks,  his  property,  have  been  stolen  and  are  now 
lying  at  the  Lydney  Basin,  in  the  parish  of  Lydney  in  the 
county  of  Gloucester,  and  are  in  the  possession  of  Thomas 
Wyatt  of  Coleford. 

(Signed)    «  Richard  Watts  White.* 
"  Taken  and  sworn,  &c" 

The  magistrate  thereupon  issued  the  following  warrant: — 
<^  Gloucestershire, )  To  the  constables  of  the  county  of 
to  wit.  3  Gloucester  and  to  all  other  peace  officers 

in  the  said  county  of  Gloucester. 

Whereas  information  hath  this  day  been  laid  before  the 
undersigned,  one  of  her  Majesty's  justices  of  the  peace  in 
and  for  the  said  county  of  Gloucester,  by  Richard  Watts 
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White,  miller,  that  he  has  reason  to  suspect  and  does       1860. 
masped,  that  some  sacks  and  pieces  of  sack,  his  property      ^w^*^"^ 
haswe  been  stolen,  and  are  now  lying  at  the  Ljdney  Basin,  «• 

in  the  parish  of  Lydney^  in  the  county  afores^d :  these  are 
therefore  to  command  you,  in  her  Majesty's  name,  forth- 
withy  with  proper  assistance,  in  the  day  time,  to  enter  such 
piemiaes,  and  there  diligently  search  for  the  said  goods ; 
and  if  the  same,  or  any  part  thereof,  shall  be  found  upon 
such  search,  that  you  bring  the  goods  so  found,  and  also  the 
body  of  Thomas  Wyatt  of  Coleford,  who  claims  the  said 
property.  And  oath  being  now  made  before  me  substan- 
tiating  the  matter  of  such  information,  these  are  therefore 
to  command  you,  in  her  Majesty's  name,  forthwith  to  appre- 
hend the  said  Thomas  Wyatt,  and  to  bring  him  before  some 
or  one  of  her  Majesty's  justices  of  the  peace,  in  and  for  the 
Mid  county,  to  answer  to  the  said  information,  and  to  be 
fiurther  dealt  with  according  to  law. — Given  under  my  hand 
and  seal  this  7th  day  of  February,  in  the  year  of  our  Lord 
1869,  at  Lydney  in  the  county  aforesaid.** 

(Signed)    «  Thomas  Allaway." 

The  defendant  returned  to  the  quay  with  Mo  police  con- 
atablefli,  and  assisted  them  in  cutting  open  another  sack,  from 
which  he  selected  several  pieces  and  went  away.  In  the 
oonrse  of  the  afternoon,  the  plaintiff  came  to  the  quay  and 
waa  taken  into  custody  by  the  police  constables,  and  brought 
before  a  magistrate,  who  admitted  him  to  bail.  The  parties 
appeared  the  next  day  at  the  petty  sessions,  when  the  de- 
fendant, who  was  examined  as  a  witness,  stated  that  he  lost 
about  a  thousand  sacks  a  year,  in  consequence  of  their  not 
being  returned  by  his  customers ;  that  the  sacks  and  parts  of 
sacks  found  on  the  wharf  were  his  property,  but  he  could 
not  say  when  they  were  last  in  his  possession :  he  did  not 
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1860.  ^11  ol^  sacks,  and  never  gave  any  one  leave  to  sell  them. 
The  magistrate  dismissed  the  charge,  whereupon  the  pre- 
sent action  was  brought.  The  plaintiff,  in  his  evidence, 
stated  that  he  was  in  the  habit  of  buying  many  tons  of  oU 
sacking  at  a  time :  that  shortly  before  this  transacticm  he 
bought  at  a  sale  by  auction  450  sacks  with  difierent  names 
upon  them :  that  on  one  occasion  he  sent  his  own  sacks  to 
the  defendant's  mill,  and  received  in  return  five  sacks  witk 
the  defendant's  mark  upon  them :  that  he  caused  the  ta^ 
paulin  to  be  placed  over  the  sacks  on  the  wharf  in  order  to 
protect  them  from  the  rain. 

At  the  close  of  the  plaintiff's  case,  the  defendant's  counsel 
submitted  that  there  was  no  evidence  of  a  want  of  reason- 
able and  probable  cause. 

The  learned  Judge  was  of  opinion  that  there  was  reason- 
able and  probable  cause  for  the  search  warrant;  but  not  for 
the  arrest,  and  a  verdict  was  entered  for  the  plaintiff  on  the 
above  count,  with  AL  damages  in  respect  of  the  search 
warrant  and  15L  in  respect  of  the  .arrest,  leave  being  re- 
served to  the  defendant  to  move  to  enter  the  verdict  for 
him. 

Pigottf  Serjt.,  in  last  Michaelmas  Term,  obtained  a  rale 
nisi  accordingly,  on  the  ground  that  there  was  no  evidence 
of  malice  or  absence  of  probable  cause. 

Huddleston  and  Gray  (¥ eh.  13)  shewed  cause  — There  was 
no  reasonable  and  probable  cause  for  the  information,  and 
the  arrest  was  consequent  upon  it.  According  to  the  defend- 
ant's evidence,  the  sacks  which  he  lost  were  not  stolen  from 
him,  but  he  lost  them  through  his  customers  not  returning 
them.  Then  what  ground  had  he  for  saying  that  they  were 
stolen  from  anybody  else?  The  plaintiff  was  in  the  habit 
of  buying  old  sacks  and  shipping  them  to  Bristol.     lie  did 
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tK>t  attempt  to  conceal  these  sacks,  but  placed  them  openly       I860. 
9D  the  qaaj.     When  a  magistrate  grants  a  search  warrant      '^^"^-^ 
upon  the  oath  of  a  party  that  his  goods  have  been  stolen,  v. 

«        •        •  •  •  White. 

that  implies  that  the  person  who  has  them  is  in .  possession 
of  them  criminally.  The  foundation  of  the  order  for  a 
learch  warrant  is  an  imputation  upon  the  person  against 
whom  it  is  granted.  In  2  Hale's  Pleas  of  the  Crown, 
p.  113,  it  is  said: — ''In  case  of  a  complaint  and  oath  of 
goods  stolen,  and  that  he  suspects  the  goods  are  in  such  a 
boose,  and  shews  the  cause  of  his  suspicion,  the  justice  of 
peace  may  grant  a  warrant  to  search  in  those  suspected  places 
Dieotioned  in  his  warrant,  and  to  attach  the  goods  and  the 
party  in  whose  custody  they  are  found,  and  bring  them 
before  him  or  some  justice  of  the  peace  to  give  an  account 
bow  he  came  by  them,  and  further  to  abide  such  order  as 
to  law  shall  appertain."  The  form  of  warrant  in  Bum's 
Jostice,  ToK  5,  p.  843,  requires  the  constable  to  search  for 
tlie  goods,  and  if  the  same  or  any  part  thereof  shall  be 
found  upon  such  search,  to  bring  before  the  justice  the 
goods  so  found  and  also  the  body  of  the  party  in  possession 
of  them.  Therefore  the  imprisonment  necessarily  flows 
from  the  laying  the  information.  [Channell,  6. — Ekee  v. 
Smith  {a)  decided  that  in  order  to  justify  a  magistrate  in 
tsning  a  search  warrant,  it  is  not  necessary  that  the  party 
sboold  make  a  positive  statement  on  oath  that  the  goods 
ba?e  been  stolen,  but  it  is  sufficient  if  he  states  that  he  has 
leasoD  to  suspect  that  they  have  been  stolen.]  If  the 
magistrate  acted  rightly  in  granting  the  warrant,  the  de- 
fendant, who  made  the  application  without  reasonable  or 
probable  cause,  is  liable. — They  cited  Webb  v.  Ros8{b). 

jR^o//,.Seijt,  and  Powell,  in  support  of  the  rule. — There 
(a)  1  D.  &  R.  97.  (b)  4  H.  &  N.  111. 
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was  reasonable  and  probable  cause  for  the  infonnation,  and^ 
whatever  was  done  upon  it  was  the  act  of  the  magistrate*^ 
The  defendant  did  not  state  on  oath  that  his  sacks  ha^ 
been  stolen,  but  only  that  he  had  reason  to  suspect  it.    IL^ 
applied  for  a  search  warrant;  but  the  magistrate  also  granted 
a  warrant  to  arrest    The  defendant  is  not  liable  for  the  Met 
of  the  magistrate  in  adding  to  the  warrant  something  more 
than  he  asked  for.    In  Leigh  v.  WM  (a),  Lord  JSldau  ruled 
that  if  a  party  makes  a  complaint  before  a  justice,  which  the 
justice  conceives  to  amount  to  a  felony  and  issues  his  waimit 
to  arrest  the  party  complained  against,  and  the  facts  do  not 
amount  to  felony,  no  action  for  a  malicious  prosecution  will 
lie  against  the  party  who  made  the  complaint. 

Cur.  adv.  tndL 

Bramwell,  B. — I  have  spoken  to  my  brother  W3b» 
about  this  case,  and  he  reports  that  at  the  trial  he  ruled 
that  there  was  an  absence  of  reasonable  and  probable  cause 
for  the  arrest,  but  not  for  the  search  warrant.  The  truth  vtf 
my  brother  WtUes  was  under  the  same  impression  that 
we  were  until  the  matter  was  investigated,  viz.,  that  tht 
application  for  a  search  warrant  did  not  involve  an  iqppli- 
cation  for  a  warrant  to  arrest.  That  impression  turns  out 
to  be  erroneous.  The  question  is  therefore  reduced  to 
this — was  there  an  absence  of  reasonable  and  probable 
cause  for  laying  the  information ;  for  that  was  the  act  of  the 
defendant,  and  what  afterwards  took  place  was  consequent 
upon  it  I  am  of  opinion  there  was  no  absence  of  reasonable 
and  probable  cause.  It  is  not  necessary  to  go  into  a  minute 
detail  of  the  facts ;  and  I  will  merely  observe  that  the  de- 
fendant, who  is  a  miller,  swore  that  he  lost  a  thousand 

(a)  3  Esp.  164. 
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tacks  a  year  by  his  customers  not  retaming  them.     It  was 
brcibly  argued, — ^how  could  he,  under  such  circumstances, 
nj  that  the  sacks  were  stolen  from  him ;  and  if  not,  how 
*oald  he  say  that  they  were  stolen  from  anybody  else? 
The  answer  is,  he  does  not  say  they  were  stolen,  but  he 
believes  they  were.   Then  the  question  is,  whether  a  person 
who  has  lost  a  thousand  sacks  through  his  customers  not 
letaming  them,  upon  seeing  a  package  of  sacks  about  to  be 
sent  away  for  the  purpose  of  being  converted  into  paper^ 
Bome  of  the  sacks  having  his  mark  upon  them,  some  being 
new,  others  old,  and  many  cut  into  pieces,  may  not  reasonably 
think  that  they  have  been  stolen.    It  is  an  important  fact 
that  some  of  the  sacks  were  new,  for  if  they  had  all  been 
old  and  unfit  for  use,  there  would  have  been  no  ground  for 
thmking  that  they  were  stolen ;  but,  some  of  them  being 
new,  it  seems  to  me  impossible  to  say  that  there  was  an 
absence  of  reasonable  and  probable  cause  for  so  thinking. 
The  rest  of  the  deposition  is  true,  namely,  that  the  sacks 
were  lying  on  the  quay,  and  were  in  the  possession  of  the 
phuntiff.   For  these  reasons  it  appears  to  me  that  the  plain- 
tiff has  fiiiled  to  shew  an  absence  of  reasonable  and  pro- 
bsUe  cause  for  the  information,  and  therefore  the  rule  must 
be  absolute. 

Chanhell,  B. — I  am  of  the  same  opinion.  During 
a  part  of  the  argument,  I  was  certainly  under  the  impres- 
flon  (which  appears  to  have  prevailed  with  my  brother 
fFiHes)  that  there  was  a  distinction  between  that  part  of  the 
warrant  which  authorized  the  search  of  the  premises  where 
the  sacks  were,  and  that  part  which  authorized  the  appre- 
hension of  the  plaintiff;  but  upon  looking  into  the  autho- 
rities in  Bum's  Justice  and  Hale's  Pleas  of  the  Crown,  it 
appears  to  me  that  the  magistrate  was  at  liberty  to  issue  a 
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warrant  with  this  double  aspect  (if  I  may  use  such  an 
expression).    This  is  not  a  warrant  to  arrest  on  a  chaige  of 
felony^  but  to  bring  the  party  if  found  in  possesion  of  the 
stolen  goods  before  the  magistrate,  to  be  dealt  with  accord- 
ing to  law.     A  warrant  in  that  form  is  justified  bj  the 
authorities.    The  question  therefore  is,  was  there  a  want  of 
reasonable  and  probable  cause  for  the  information  ?  I  agree 
that  all  the  circumstances  of  suspicion  are  explained,  and 
that  the  plaintiff  is  involved  in  no  imputation  whatever; 
but  we  must  look  at  what  operated  on  the  mind  of  the 
defendant  at  the  time  he  laid  the  information.     He  saw 
a  tarpaulin  (the  use  of  which  is  now  explained),  and  he 
saw  enough  to  satisfy  him  that  his  property  was  covered 
by  that  tarpaulin.     He  found  several  sacks  with  his  mail 
upon  them,  and  also  pieces  of  sacks,  some  new  and  some 
old,  which  he  identified  as  his  property.     It  seems  to 
me  that  there  was  no  want*of  such  reasonable  and  probable 
cause  for  the  information  as  would  entitle  the  plaintiff  to 
maintain  an  action  either  in  respect  of  the  search  wamnt 
or  the  arrest. 

Rule  absolute. 
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1860. 


Harold  v.  Smith.  ^'^'  25. 


H. 


AYE  Si  Sent,  for  the  defendant,  had  obtained  a  rule   Costs  are  givm 

by  the  law  onlj 

to  shew  cause  why  the  Master  should  not  review  his  taxa-  as  an  indcm- 
tion  of  the  several  bills  of  costs  in  this  cause.  partv  who 

The  action,  which  was  brought  to  recover  130/.  on  a  "^Ynwa  action 
builder's  biU,  was  commenced  on  the  18th  of  February,  for^Twr* 
1859.      On  the  3rd  of  March,   the  defendant  pleaded  ^'"^u^^iiS"^''' 
« never  indebted **  and  "payment.''   On  the  10th  of  March   contrajjt,  the 

*    "  defendant 

the  plaintiff  delivered  the  issue  with  notice  of  trial  for  pleaded  to  the 

whole  ••never 

the  assizes  at  Warwick.     The  commission  day  was  on  the  indebted."  The 

2l8t  of  March.     On  the  16th  of  March  the  defendant's  pi^^hiTbrief, 

attorney  took  out  a  summons,  calling  on  the  plaintiff  *to  ^tice  ofuial. 

shew  cause  why  the  defendant  should  not  be  at  liberty  to  JJcrw^rds^*"* 

amend  his  pleas,  and  pay  into  Court  79/.  On  the  following  ?**J'"f^JJdcr 

day  the  parties  attended  before  WiUiamSy  J.,  who  made  an  ^^^  ^^^^^  ^ 

"^  amend,  and 

<»tler — '^That  the  defendant  be  at  liberty  to  amend  his  paid  into  Court 

19L  and 

pleadings,  and  pay  into  Court  the  sum  of  IdLi  that  the  pleaded  never 

costs  be  plaintiff's  costs  in  the  cause ;  at  all  events,  that  the  residue. 

the  money  be  paid  into  Court  by  three  o'clock  to-morrow,  ^^  the*79/. 

otherwise   I  make  no  order;    the   plaintiff  to  have    till  ^"ap^^cd 

Monday  next  at  three  o'clock  to   elect  whether  he  will  for  the  residue 

''  of  his  demand, 

reply  or  enter  a  nolle  prosequi;  if  he  enter  a  nolle  prose-  *>"^ '»"  "<>°- 

^ ''       ,     ,  :  suited  on  the 

qui,  plaintiff  to  be  entitled  to  all  general  costs  of  the  cause  trial — Htid 

%  11  •  ^      r^       %  iii/-»     that,  on  taxa- 

except  as  to  the  nolle  prosequi.      On  the  18tb  the  defend-  tion  of  costs, 
aot,  except  as   to   79/1,   pleaded   ^' never  indebted"  and  wu^ot"en- 
« payment;"  and  as  to  79/1  payment  into   Court.     The  IJilj^; tfe^^Reg. 
plaintiff  replied,  taking  the  79t  out  of  Court,  and  taking  fesa'/^iQ'w 

under  the  order 
to  amend,  [to  such  costs  of  the  brief  and  other  matters  as  would  ha?o  been  incurred  if  the  79^ 
bad  been  paid  into  Court  at  the  time  of  pleading  the  original  pleas. 

VOL.  v.— N.  &  CO  EXCH. 
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issae  on  the  other  pleas.     On  the  24th  the  cause  was  tried, 
when  the  plaintiff  was  nonsuited. 

The  Master  allowed  31i  10«.  2d.  as  costs  of  the  order  to 
amend  the  pleas;  and  12i  18f.  Si  as  plsdn tiff's  costs  of 
the  cause  up  to  the  time  of  the  plea  of  payment  into  Court 
Amongst  the  items  were  the  foUowing,  which  were  reduced 
on  taxation,  or  disallowed,  as  appears  in  the  left  hand 
column : — 

£   9.    d.  £  9.  d. 

0  4    0    Notice  of  trial  and  senrice  -  -    0    4   0 
Ck)p7  specification  to  accompany  case  on 

evidence          -            -            -            -  1  6  8 

110    Instructions  for  brief      -            •            -  3  3  0 

10    0    Drawing  same,  fos.  100  -            -            -  5  0  0 

1  10    0    Two  fair  copies  with  pleadings,  fos.  150  -  S  0  0 

'Manisty  shewed  cause  (a). — A  plea  of  never  indebted, 
pleaded  to  the  whole  demand^  stood  upon  the  record  up  to 
the  time  of  the  amendroenti  when  the  money  was  paid  into 
Court ;  and  the  question  is,  whether  the  plaintiff  is  en- 
titled to  the  general  costs  of  the  cause  up  to  that  time ;  or 
whether  the  defendant  is  entitled  to  the  general  costs  of  the 
cause,  and  the  plaintiff  to  special  costs  only.  In  accordance 
with  the  Practice  Rule,  Hil.  T.  1853,  r.  12,  the  plaintiff 
is  entitled  to  the  general  costs  of  the  cause  up  to  the  time 
of  the  payment  of  the  money  into  Court,  and  the  defend- 
ant to  the  costs  subsequent  to  the  amendment,  and  to  all 
costs  which  had  relation  exclusively  to  what  remained  to  be 
tried.     According  to  the  old  practice,  if  the  defendant 
paid  a  sum  of  money  into  Court,  and  the  plaintiff  went  on 
and  failed,  the  defendant  got  all  the  costs.     That,   bow- 
ever,  was  thought  unjust,  and  as  the  defendant  by  the 

(a)  Jan.  31.    Before  Pollock,  C.  B.,  Martin^  B.,  BramwtUy  B.,  and 
Channell^  B. 
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plea  admitted  that  up  to  a  certain  time  he  was  wrong, 
the  Rule  gave  the  plaintiff  his  costs  up  to  that  point. 
[CkamuUf  B. — The  disallowance  of  "notice  of  trial"  would 
seem  to  shew  that  the  Master  proceeded  on  the  right 
principle.] 

Hayesy  Serjt,  and  Gray^  in  support  of  the  rule. — The 
Master,  looking  at  the  date  of  the  plea  of  payment  into 
Court,  has  allowed  the  plaintiff  the  general  costs  of  the 
cause  up  to  that  time.     It  is  not  denied  that  costs  rendered 
useless  by  the   amendment   would   have    been    properly 
allowed.  By  the  23  Hen.  8,  c  15,  the  defendant  is  entitled 
to  the  general  costs  of  the  cause,  unless  they  are  taken  from 
him  by  some  statute  or  rule  of  Court.    The  Common  Law 
Procedure  Act,  1852,  s.  73,  enacts  that,  to  a  plea  of  pay- 
ment into  Court,  "  the  plaintiff  may  reply  that  the  sum  paid 
into  Court  is  not  enough  to  satisfy  the  claim  of  the  plain- 
dff  in  respect  of  the  matter  to  which  the  plea  is  pleaded ; 
and  in  the  event  of  an  issue  thereon  being  found  for  the 
defendant,  the  defendant  shall  be  entitled  to  judgment 
and  his  costs  of  suit"    The  Practice  Rule,  Hil.  T.  1853, 
r.  ISy  does  not  apply  to  cases  where  money  is  paid  in,  not 
at  the  time  of  pleading  the  original  plea,  but  in  pursuance 
tif  leave  to  amend  subsequently  obtained.     [^ChannelU  B. — 
I  assent  to  that.   Martin^  B. — I  think  the  words  of  the  Rule 
''instructions  for  plea"   mean  instructions  for  the  plea 
on  which  the  action  is  tried.]    ''Instructions  for  plea"  is 
I  particular  well  known  stage  in  the  cause ;  the  Rule  refers 
to  that.     [Martmy  B. — The  plaintiff  was  right  in  all  the 
iteps  he  took  up  to  the  time  of  the  payment  into  Court.] 
Qnder  the  order  of  fFilKamsy  J.,  the  plaintiff  is  entitled  to 
lU  costs  of,  occasioned  by,  or  which  were  rendered  useless 
>y  the  amendment     But  the  defendant  is  entitled  to  all 

€  c  2 
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1860.       Other  costs  as  costs  in  the  cause. — They  referred  to 
]^^      «m  V.  JVatt  {a). 

^  »•  Cur.  adv.  tmlL 

Smith. 

BramwelLi  B.,  now  said. — This  was  a  rule  to  review  the 
Master's  taxation.  The  facts  may  be  shortly  stated  thus  :^ 
The  action  was  brought  by  the  plaintiff  to  recover  1301 
for  work  done  under  a  building  contract,  part  being  the 
contract  price  and  part  extras.  The  defendant  at  fint 
pleaded  the  general  issue  and  payment  to  the  whole 
demand.  He  afterwards  obtained  leave  to  amend,  and  in 
pursuance  of  such  leave  paid  into  Court  79L,  and  pleaded 
the  general  issue  and  payment  to  the  remainder.  The 
plaintiff  accepted  the  79/.,  and  took  issue  on  the  other  pleas. 
At  the  trial  the  plaintiff  was  nonsuited.  Before  the  <ndcr 
to  amend  had  been  obtained  by  the  defendant,  the  plaintiff 
had  prepared  his  briefs  and  given  notice  of  trial.  In  the 
preparation  of  his  briefs  he  caused  copies  of  the  speciB* 
cation  of  the  contract  to  be  made.  The  order  to  amend 
was  not  quite  in  the  usual  terms,  but  in  substance  it 
amounted  to  the  same  thing  as  the  ordinary  order  to 
amend  upon  payment  of  the  costs  of  and  occasioned 
by  the  amendment.  Upon  taxation  of  the  plaintiff's  coets 
under  that  order,  the  Master  allowed  him  a  very  laige 
part  of  the  charge  for  briefs,  that  is  to  say,  nearly 
four-fifths,  and  likewise  the  whole  of  the  costs  of  copying 
-the  specification.  I  mention  those  two  items  for  a  reasoa 
which  will  appear  presently.  It  was  upon  the  allowance  of 
costs  in  respect  of  such  items  that  the  present  appeal  is 
mainly  fou  nded. 

Before  stating  the  principle  on  which  the  Master  acted 
on  this  taxation,  it  may  be  as  well  that  I  should  state  what 

(a)  16M.&W.  316.  321. 
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we  consider  the  principle  npon  which  he  ought  to  have 
acted*  I  think  the  question  is  one  of  considerable  import- 
ance, and  therefore,  although  it  is  only  a  question  of 
reviewing  taxation  of  costs,  I  go  into  it  at  some  length. 

Coats  as  between  party  and  party  are  given  by  the  law 
as  an  indemnity  to  the  person  entitled  to  them :  they  are 
not  imposed  as  a  punishment  on  the  party  who  pays  them, 
ncNT  given  as  a  bonus  to  the  party  who  receives  them.  There- 
fore, if  the  extent  of  the  damnification  can  be  found  out, 
the  extent  to  which  costs  ought  to  be  allowed  is  also  ascer- 
tained. Of  course,  I  do  not  say  there  are  not  exceptional 
cases,  in  which  certain  arbitrary  rules  of  taxation  have  been 
laid  down ;  but,  as  a  general  rule,  costs  are  an  indemnity, 
and  the  principle  is  this, — find  out  the  damnification,  and 
then  yon  find  out  the  costs  which  should  be  allowed. 

What  was  the  damnification  in  this  case  ?  It  was*admitted, 
on  the  part  of  the  plaintifi^,  not  only  in  Court  but  before 
the  Master  (for  I  have  made  inquiries  and  ascertained  the 
&ct8  to  be  as  I  now  state  them),  that  the  plaintiff  would 
have  prepared  the  same  briefs,  with  scarcely  a  variation, 
if  the  79L  had  been  into  Court  at  the  time  when  the  de- 
fendant oiiginally  pleaded,  and  that  he  would  have  copied 
the  specification  in  the  same  way.  If  that  be  so,  how  is  it 
possible  to  say  that  the  plaintiff  has  been  damnified  in  the 
costs  and  expences  of  preparing  the  briefs  and  copying  the 
specification  ?  How  can  it  be  said  that  the  defendant's  not 
pleading  payment  into  Court  at  the  time  when  he  origi- 
nally pleaded  has  occasioned  those  costs  to  the  plaintiff? 
It  obviously  is  not  so;  and  upon  no  theory  of  causation 
would  it  be  right  to  say  that,  although  the  effect  would 
have  been  the  same  without  the  supposed  cause,  the  sup- 
posed cause  is  the  cause  of  that  effect.  It  is  clear,  there- 
fore, that  the  defendant's  not  paying  the  money  into  Court 
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at  the  time  when  he  pleaded  his  original  pleas  was  not  the 
cause  of  the  preparation  of  the  brie6»  or  the  copying  of 
the  specification. 

These  items  seem  to  prove  to  demonstration  that  the 
Master,  in  his  taxation,  proceeded  upon  a  wrong  prin- 
ciple. That  may  be  further  shewn  in  this  way :  if  his 
taxation  is  correct,  the  plaintiff  would  be  a  gainer  by  the 
mistake  of  the  defendant  in  not  pleading  payment  into 
Court  at  the  proper  time.  Now,  that,  in  our  opinion,  would 
be  contrary  to  reason  and  principle,  and  I  may  say»  further, 
it  would  be  contrary  to  the  practice  on  which  the  Masters 
have  generally  taxed. 

I  will  now  advert  to  the  principle  on  which  the  Master 
appears  to  have  taxed  these  costs.  The  expression  used 
was,  that  the  briefs,  &c.,  had  ^'done  their  duty."  He 
taxed  up^n  the  principle  that  the  briefs  and  speciBcation 
would  have  been  necessary  and  right  if  the  only  claim  had 
been  the  79^,  and  therefore  they  were  not  the  less  neces- 
sary, and  not  the  less  right,  because  the  claim  was  for  19L 
and  more.  Now,  if  we  are  right  in  considering  that  costs 
are  an  indemnity,  this  was  an  unsound  reason ;  and  I  cannot 
refrain  from  saying  that  the  Master  certainly  did  not  act  up 
to  his  own  principle,  because  upon  that  view  he  should  have 
allowed  the  costs  of  the  notice  of  trial  (the  notice  of  trial 
being  as  necessary  in  respect  of  the  79/L  before  it  was  paid 
in,  as  it  was  to  get  the  130/.) ;  yet  those  costs  were  not 
allowed.  It  is  right,  also,  I  should  state  I  have  spoken  to 
two  of  the  Masters  upon  the  subject,  and  they  tell  me  that 
the  principle  adopted  in  this  case  is  not  the  one  upon  whidi 
they  act : — that  they  act  upon  the  principle  which  I  have 
stated,  and  do  not  give  costs  merely  because  the  proceeding 
was  right  at  the  time  it  was  done.  I  would  further  observe, 
that  if  the  plaintiff  could  have  recovered  the  51L  without 
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fecoveriog  the  7921,  possibly  that  might  have  enabled  the 
Master  to  treat  the  two  sums  separately  in  the  same  way  as 
he  would  a  claim  on  a  bill  of  exchange  and  a  count  for  assault 
and  battery,  joined  in  one  action.  But  as,  in  the  present 
case,  it  was  impossible  for  the  plaintiff  to  recover  the  51L 
without  recovering  the  79/.,  it  is  obvious  that  all  the  costs 
to  which  I  have  alluded  were  necessary  to  enable  him  to 
assert  his  claim  to  anything  beyond  the  79^  I  quite  agree 
that  if  the  plaintiff,  upon  this  money  being  paid  into  Court, 
had  said,  **I  take  it  in  satis&ction  of  my  whole  claim, 
and  go  no  further,"  he  ought  to  have  got  all  the  costs, 
except  such  as  relate  exclusively  to  the  claim  beyond  the 
79L  For  instance,  he  ought  to  have  got  the  costs  of  the 
notice  of  trial,  because  he  would  have  been  at  liberty  to 
say,  '^  I  have  evidence  with  which  I  can  successfully  go  to 
trial,  and  get  a  verdict  for  79il,  and  in  consequence  I  shall 
get  the  general  costs  of  the  cause.  I  gave  you  notice  of 
trial ;  and  then  you  remove  me  from  that  position,  and  pay 
792i  into  Court :  I  desist,  and  take  it."  In  that  case  it  is 
obvious  that  the  79^  would  have  been  the  cause  of  giving 
the  notice  of  trial ;  and,  therefore,  the  plaintiff  ought  to 
have  the  costs  of  it. 

A  consideration  of  the  items  in  question  shews  the 
principle  upon  which  the  costs  ought  to  be  taxed.  I  have 
at  present  only  adverted  to  two  items,  viz.  the  briefs  and  the 
specification.  But  the  Court  think  that  the  Master  must 
review  his  taxation  generally. 

It  is  proper  that  I  should  not  overlook  an  argument 
used  in  favour  of  the  Master's  taxation.  It  was  urged 
that  the  taxation  is  right  under  the  12th  of  the  Practice 
Rules  of  Hilary  Term,  1853,  which  says,  "  When  money 
18  piud  into  Court  in  respect  of  any  particular  sum  or 
cause  of  action  in  the  declaration,  and  the  plaintiff  accepts 
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1860.       the  same  in  satisfaction,  the  plaintiff,  when  the  costs  of  the 
^"^^^      cause  are  taxed,  shall  be  entitled  to  the  costs  of  the  cane 

Harold 

^'  in  respect  of  that  part  of  his  claim  so  satisfied  op  to  the 

time  the  money  is  so  paid  in  and  taken  out,  whatever  maj 
be  the  result  of  any  issues  in  respect  of  any  other  causes  of 
action;  and  if  the  defendant  succeeds  in  defeating  the 
residue  of  the  claim,  he  will  be  entitled  to  the  costs  of  the 
cause  in  respect  of  such  defence,  commencing  at  *  Instruc- 
tions for  plea,'  but  not  before.''  There  are  two  answers 
to  that.  In  the  first  place  this  is  not  a  taxation  under 
that  rule:  it  is  a  taxation  under  the  order  obtained  by 
the  defendant  for  leave  to  amend  his  pleadinga  In  the 
next  place,  if  it  were  a  taxation  under  that  rule,  the  mk 
says  that  the  plaintiff,  **  when  the  costs  of  the  cause  are 
taxed,  shall  be  entitled  to  the  costs  of  the  cause  in  respect 
of  that  part  of  his  claim  so  satisfied."  Now,  the  costs  of 
the  cause  in  respect  of  that  part  of  the  claim  so  satisfied^ 
would  amount  only  to  a  small  sum,  namely,  such  costs  as 
are  attributable  to  the  defendant  changing  his  plea  and 
pleading  payment  into  Court, — in  all  probability  the  pot- 
ting the  plaintiff  to  the  necessity  of  going  again  to  hb 
])leader  or  counsel  to  draw  a  fi^sh  replication,  and  give  him 
fresh  advice.  All  such  costs  the  plaintiff  ought  to  get,  be- 
cause they  would  be  costs  of  that  part  of  the  claim  as  to 
which  he  has  been  satisfied.  But  this  furnishes  no  argument 
in  support  of  what  has  been  done. 

The  rule  concludes  thus : — **  If  the  defendant  succeeds  in 
defeating  the  residue  of  the  claim  he  will  be  entitled  to  the 
costs  of  the  cause  in  respect  of  such  defence,  commencing 
at  ^Instructions  for  plea,'  but  not  before."  It  has  been 
argued  that  '^  Instructions  for  plea**  means  instructions  for 
the  final  pica.  The  Masters,  however,  inform  us  that 
such  is  not  the  construction  put  upon  the  rule.     They  have 


HILARY  VACATION,    23   VICT.  389 

onderstoody  by  **  Instructions  for  plea,"  the  technical  item 
which  appears  in  the  bill  of  costs  but  once,  and  at  a  par- 
dcolar  stage  of  the  cause.  *  Therefore,  we  think  the  defend- 
ant ought  to  obtain  his  costs  from  the  time  of  pleading, 
otherwise  there  would  be  costs  to  which  neither  party  would 
be  entided,  because  the  plaintiff  is  only  entitled  to  the  costs 
of  that  part  of  the  claim  which  is  *'  satisfied. "* 

Suppose  an  action  for  assault  and  battery  with  a  count 
on  a  bill  of  exchange:  pleas  that  the  bill  was  not  accepted, 
and  tbat  the  assault  was  not  committed.  At  the  end  of  a 
month  the  defendant  withdraws  his  plea  as  to  the  bill  of 
exchange  and  pays  money  into  Court  on  that  count; 
the  cause  goes  on  as  to  the  battery,  and  the  defendant 
obtains  a  verdict.  The  plaintiff  under  this  rule  would 
get  his  costs  on  the  count  upon  the  bill  of  exchange.  But 
if  the  notion  is  right  that  ^*  Instructions  for  plea"  means 
instructions  for  final  plea,  the  defendant  would  only  get  his 
costs  on  the  count  for  the  assault  and  battery  from  the  time 
when  he  pleaded  the  payment  into  Court  on  the  other 
count ;  and  neither  the  plaintiff  nor  the  defendant  would 
get  the  costs  incurred  in  respect  of  the  count  for  assault 
and  battery  between  the  times  of  pleading  the  original  pleas 
and  the  amendment. 

This  is  the  judgment  of  the  Lord  Chief  Baron,  my 
brother  Charmell  and  myself.  I  regret  to  say  that  it  has  not 
altogether  the  sanction  of  my  brother  Martin. 

I  wish  to  add  one  word  for  myself  with  respect  to  this 
rule  of  Court.  It  appears  to  me  that  the  rule  (at  least  on 
the  construction  put  upon  it)  is  not  a  reasonable  rule.  Su^)- 
pose  this  case:  a  man  demands  from  another  1000/.  on  a 
bill  of  exchange.  The  latter  says  it  is  not  ray  acceptance, 
but  there  is  10/.  which  I  owe  you  for  raoney  lent.  The 
former  refuses  to  take  it,  and  brings  his  action  for  1010/. 
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The  defendant  pays  the  10/.  into  Court,  and  the  plaintiff  &ik 
on  the  bill.  Upon  what  principle  can  it  be  said  that  the 
non-payment  of  the  10/.  has  occasioned  the  costs  of  the  writ 
It  is  manifest  from  the  plaintiff  going  on  that  the  costs  of 
the  writ  were  occasioned  by  his  desire  to  get  the  lOOOL 
I  have  put  a  particular  instance ;  but  without  adyertii^  lo 
the  case  where  a  demand  has  been  made,  it  seems  to  me 
that  in  general,  where  a  plaintiff  issues  a  writ,  and  the  de* 
fendant  pays  money  into  Court,  and  the  plaintiff  goes  oo 
for  the  rest  of  bis  claim,  the  non-payment  before  action  of 
the  sum  brought  into  Court  is  not  the  cause  of  the  costi 
of  the  writ,  which  therefore  ought  not  to  be  allowed.  I  am 
by  no  means  sure  that  the  construction  put  upon  this  role 
by  the  defendant  is  right  I  doubt  whether  the  pUin- 
tiff^s  construction  ought  not  be  put  upon  it,  namely,  that 
the  plaintiff  was  entitled  to  the  general  coots  of  the  caose 
in  respect  of  the  part  of  his  claim  satisfied  by  the  payment 
into  Court  The  writ,  however,  would  not  be  the  costs  of 
that  part  But  if  there  is  a  separate  count  on  which  the 
plaintiff  succeeds,  be  ought  to  get  the  costs  of  that  and 
the  pleadings  in  respect  of  it.  Thb  is  my  individual  opinion 
only,  and  for  which  I  alone  am  responsible.  It  may  be  said 
that  people  ought  not  to  be  encouraged  not  to  pay  their 
debts.  On  the  other  hand,  we  ought  not  to  offer  plaintifi 
a  premium  for  beginning  and  persisting  in  iU-founded  ac- 
tions. The  rule  will  be  absolute  for  the  Master  to  review 
the  taxation. 

Rule  absolute. 
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Bennett  v.  Bates,  Pennington  and  Harrison.  p^i,^  25. 

X  HE  first  count  of  the  declaration  was  in  trespass  for  break-  A  tender  of 
ing  and  entering  the  plaintiff's  dwelling-house  and  disturbing  expenses,  after 
the  plaintiff  and  his  family  therein,  and  seizing  and  taking  distress  is 
the  plaintiff*8  goods. — The  second  count  was  in  trover. —  the  broker  but 
The  third  count  stated,  that  the  plaintiff,  being  tenant  of  a  ^^'u®  ]^ j,  ^ 
dwelling-house  and  premises  to  certain  persons,  and  there  ^°2?j^*®°?®''*.g. 
being  certain  arrears  of  rent  due  from  him  to  such  persons  ^^  tenant  of 

a  dwelling- 

JO  respect  thereof,  the  defendants,  for  and  on  behalf  of  house,  the  rent 
such  persons,  took  and  carried  away  the  plaintiff's  goods  in  received  bv 

.•  r     J*  4  i»      .1  •  1  J         J  I  ^he  defendants 

tbe  name  of  a  distress  for  the  said  arrears,  and  under  colour  for  the  land. 
thereof  improperly  extorted  from,  and  forced  and  obliged  being  in  arrear, 
the   plaintiff  to  pay,  over  and  above  the  said  arrears  of  ll'^td^tS'^*"*' 
rent  and  all  lawful  charges,  a  large  sum  of  money ;  and  f^®?,**  ?'^  *^? 
unlawfully  caused  and  forced  the  plaintiff  to  pay  divers  delivered  to 
exorbitant,   excessive,   and   improper  charges  for  and  in  warrant  of  dis- 

.     r    1-         -J  J-  .  *"^"'     Before 

respect  of  the  said  distress.  it  was  executed 

Plea. — Not  guilty:  by  statute  11  Geo.  2,c.  19,  s.  21. —  tendered  to 

T  ^1  the  defendants 

Issue  thereon.  the  amount  of 

At  the  trial,  before  Hill,  J.,  at  the  Liverpool  Summer  {Je/refi^* 
Assizes,  1859,  the  following  facts  appeared. —The  plaintiff  ^  J^^'^'^Jq^ 
was  tenant  of  a  dwellins-house  at  Warrington,  near  Liver-  that  the  dis- 

^  ^  tress  warrant 

pool,  to  two  persons  named  Ferrer  and  Thomhill,  who  resided  had  issued. 

*^  '  .  The  plaintiff 

in  London.     The  defendants,  Bayes  and  Pennington,  who  subsequently 

_      ,       ,  1  -I     .  n  1     tendered  the 

were  painters  and  plumbers,  acted  as  their  agents  for  col*  amount  to  the 

broker,  who 
refused  to  receive  it  unless  certain  alleged  costs  were  also  paid.     The  broker  afterwards  dis- 
trained the  plaintiff's  goods.— /Te/d,  that  the  distress  was  illegal,  and  that  the  defendants  were 
not  mere  agents  conveying  an  authority  from  the  landlord,  but  persons  committing  the  wrongful 
act ;  and  therefore  liable  in  trespass  for  tbe  damage  sustained  by  the  plaintiff. 


392  EXCHEQUER  REPORTS. 

lecting  their  rents  and  managing  their  property  at  LiTer- 
pool.  In  1852  Bayes  and  Pennington  let  the  house  in 
question  to  the  plaintiff.  27/.  10«.  being  due  for  a  half 
yearns  rent,  on  the  Ist  May,  1859,  Bayes  and  Pennington 
signed  a  warrant  of  distress  as  *' agents  for  M.  A.  Farrer 
and  L.  Thomhill."  This  warrant  was  addressed  to  the 
defendant,  Harrison,  who  was  a  broker.  On  the  same  daj 
Harrison  attempted  to  execute  the  warrant,  but  could  not 
get  into  the  house.  On  the  llth  June,  a  friend  of  the 
plaintiff  tendered,  on  his  behalf,  to  the  defendant  Bayes 
the  amount  of  the  rent,  but  he  refused  to  receive  it,  on  the 
ground  that  the  distress  warrant  had  been  placed  in  the 
hands  of  the  broker.  On  the  14th,  a  tender  of  the  rent  wis 
also  made  to  Harrison,  the  broker,  who  refused  to  receive  it 
unless  6/.  105.  was  paid  for  costs.  In  the  evening  of  the 
same  day  Harrison  distrained  the  plaintiff^s  goods,  and  left 
a  man,  named  Dobell,  in  possession.  Afterwards  a  tender 
of  the  rent  and  expenses  was  made  to  Dobell,  who  held  the 
warrant,  but  he  refused  to  accept  the  sum  tendered,  on  the 
ground  that  he  was  not  authorized.  On  the  18th  of  June 
the  plaintiff  paid  the  rent,  and  in  addition  SQL  16«.  de- 
manded by  Harrison  for  costs.  The  amount  of  the  rent 
was  subsequently  paid  over  by  Harrison  to  Bayes  and 
Pennington,  who  sent  it  to  the  landlords. 

At  the  close  of  the  plaintiff's  case,  the  defendants*  counsel 
submitted  that  there  was  no  evidence  to  render  the  defendr 
ants,  Bayes  and  Pennington,  liable,  and  that  the  tenden 
were  insufficient. 

The  learned  Judge  left  the  case  to  the  jury,  who  found  a 
verdict  for  the  plaintiff  for  97/.  195.  Gd.^  including  35/. 
damages  for  the  unlawful  entry  of  the  plaintiff's  house ; 
and  leave  was  reserved  to  the  defendants,  Bayes  and 
Pennington,  to  move  to  enter  a  verdict  for  them. 
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Monk,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  1860. 
accordingly,  on  the  ground  that  no  count  of  the  declaration 
was  proved  against  them ;  nor  any  evidence  given  to  go  to 
the  jury  against  them ;  and  that  they  were  not  liable  for  the 
act  of  Harrison ;  that  this  particular  action  could  not  be 
sustained  against  any  of  the  defendants ;  and  that  no  suffi- 
cient tender  of  the  rent  and  expenses  was  proved. 

Brett  shewed  cause  (Fieb.  13). — First,  the  distress  was 
unlawful,  it  having  been  made  after  a  tender  of  the  rent. 
All  the  tenders  were  good.  At  the  time  of  the  tenders  to 
Bayes  and  Harrison  no  distress  had  been  made,  and  there- 
fore no  expenses  could  be  lawfully  demanded.  The  tender 
to  Dobell  included  the  expenses,  and  that  tender  was  good, 
because  he  held  the  warrant  and  was  authorized  by  Harrison, 
the  broker,  to  levy  the  rent  The  defendants  rely  on  the 
case  of  Bolton  v.  Reynolds  (a),  where  a  tender  to  the  man  in 
possession  was  held  bad ;  but  there  it  was  left  to  the  jury 
to  say  whether  he  had  authority  to  receive  the  rent,  and 
they  found  he  had  not.  That  case  only  decides  that  the 
mere  fact  of  a  man  being  in  possession  does  not  in  law 
confer  on  him  any  authority  to  receive  the  rent. — Secondly, 
assuming  that  the  tenders  arc  good,  the  defendants  are 
liable  under  the  counts  in  trespass  and  trover.  An  abuse  of 
authority  conferred  by  law  renders  the  party  a  trespasser 
ab  initio ;  and  he  is  liable  in  an  action  of  trespass  unless  a 
particular  remedy  is  prescribed  by  statute.  The  11  Geo.  2, 
c.  19,  s.  1 9,  which  provides,  that  where  a  distress  shall  be 
made  for  rent  justly  due,  and  any  irregularity  shall  be  done 
by  the  party  distraining,  he  shall  not  therefore  be  deemed  a 
trespasser  ab  initio,"  only  applies  to  the  case  of  an  irregularity 
in  the  conduct  of  a  lawful  distress.     Here  the  defendants 

(a)  29L.  J.,Q.  B.  11. 
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I860.        became  trespassers  by  remaining  in  the  house  after  the  ten- 
1;^'"^      der  of  the  rent.  Assuming  that  the  original  entry  was  lawiiili 

Beknett  . 

9.  they  may  nevertheless  be  liable  in  trespass.    Trespass  liei 

Bates. 

against  a  landlord,  who,  on  making  a  dbtress  for  rent,  turns  the 
tenant's  family  out  of  possesion:  Etherton  v.  P4^ifplewett{a)\ 
or  continues  on  the  premises  after  the  time  allowed  by  law 
for  removing  the  goods :  JFinterbaUrne  v.  Morgan  (6).  A 
tender  before  distress  renders  the  whole  proceeding  unlaw- 
ful, and  either  case  or  trespass  may  be  maintained:  Holkad 
v.  Bird{c). — Thirdly,  it  is  objected,  that  assuming  the  dis- 
tress was  unlawful,  there  was  no  evidence  to  fix  the  defend- 
ants Bayes  and  Pennington.  But  whoever  procures,  com- 
mands, assists  or  assents  to  a  trespass  is  a  trespasser,  and  tU 
parties  concerned  are  liable  as  principals :  Barker  v.  Bnr 
ham  (dy  Here  Bayes  and  Pennington  had  a  general 
authority  to  collect  the  rent  in  any  way  they  thought  G^ 
and  they  had  a  discretion  as  to  whether  they  would  enfiioe 
payment  by  distress.  By  signing  the  warrant  they  are  re- 
sponsible for  everything  that  was  done  under  it  [ChanmBf 
B. — An  agent  is  liable  for  his  own  misfeazance,  but  he  is 
not  in  general  liable  for  nonfeazance.]  Where  a  person 
told  the  commander  of  a  pressgang  that  another  was  liable 
to  the  impress  service,  who  in  truth  was  not,  and  in  conse- 
quence he  was  impressed,  it  was  held  that  he  might  main- 
tain trespass  against  the  person  who  gave  the  information : 
Flewster  v.  Boyk  (e).  No  action  will  lie  for  contribution 
among  joint  wrong-doers :  Farebrother  v.  Ansley  (^).  A 
person  who  puts  the  law  in  motion  is  liable  for  all  the  con- 
sequences of  his  act  if  it  turns  out  to  be  wrongftil.  Thus, 
an  attorney  who  wrongftilly  causes  an  execution  to  issue,  is 


(a)  1  East,  139.  (d)  3  Wils.  36S. 

(b)  11  East,  395.  (e)   1  Camp.  187. 

(c)  10  Ding.  15.  (/)  1  Camp.  342. 
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liable  in  trespass :  Bates  v.  PiUtng  (a),  Codrington  v.  Lloyd  {b),        i860. 
Green  v.  JSfyie  (e),  Bryant  v.  Cluttan  (d).     A  person  who 
aathorizes  an  agent  to  do  an  act  is  liable  for  the  wrongful  9, 

•  Bates* 

eoDQUCt  of  the  agent  in  the  performance  of  that  act:  Perkins 
T.  Ffymptan  (e),  Jarmain  v.  Hooper  (/).  Where  a  landlord 
aothorized  a  broker  to  distrain  for  rent,  and  he  took  away 
goods  not  distrainable,  it  was  held  that  the  landlord  was  liable 
jmntly  with  the  broker  in  trespass:  Gatmtktt  ▼•  King  (g). 

Quamf  in  support  of  the  rule. — First,  the  defendants 
Bayes  and  Pennington  are  not  liable.  They  merely  signed 
the  warrantof  distress  as  agents,  and  did  nothing  more  than 
otmrej  an  authority  from  the  landlords  to  the  broker.  At 
the  time  they  signed  the  warrant  rent  was  due,  and  no 
inegalarity  was  committed  by  them.  In  the  cases  cited, 
whefe  an  attorney  was  held  liable  for  an  illegal  execution, 
die  wrongful  act  was  done  by  him.  But  no  action  will  lie 
against  an  agent  for  the  misfeazance  or  negligence  of  those 
whom  he  has  employed  for  the  service  of  his  principal, 
QfileaB  the  agent  has  directed  or  assented  to  the  act  which 
oecanoned  the  injury:  Story  on  Agency,  sect  313.  The 
action  must  be  brought  either  against  the  principal  or  the 
person  who  committed  the  wrong :  Stone  v.  Cartwright  (A). 
[Jiarimf  B. — That  case  depended  on  the  doctrine  of  master 
and  servant.]  In  Story  on  Agency,  sect  308,  it  is  said : — 
^  The  law  upon  this  subject,  as  to  principals  and  agents,  is 
foonded  on  the  same  analogies  as  exist  in  the  case  of  mas* 
tera  and  servants."  [Martin,  B. — This  case  is  similar  to 
that  of  a  client  directing  his  attorney  to  sue  out  a  regular 
writ  of  execution,  and  he  sues  out  an  irregular  writ,  which 

(a)  6  B.  &  C.  38,  (0   7  Bing.  676. 

lb)  8  A.  &  £.  449.  (/)  6  Man.  &  G.  827. 

(c)  5  Q.  B.  99.  (g)  3  C.  B.,  N.  S.,  59. 

(rf)  1  M.  &  W.  408.  (A)   6  T.  R.  411. 
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is  set  aside ;  the  client  is  liable,  for  be  has  employed  an  im- 
proper agent]  The  case  is  not  distinguishable  from  that  of 
a  porter  or  servant  sent  with  a  letter  containing  the  wamnt 
of  distress.  The  question  is,  who  was  the  employer  of  tbe 
broker?  If  the  same  principle  of  law  is  applicable  as  in  the 
case  of  master  and  servant,  it  is  clear  the  defendants  Bayei 
and  Pennington  are  not  liable:  Laugher  v.  Poinierifi), 
Quarman  v.  Burnett  {b).  The  case  of  FTewster  ▼•  Bogk  (e) 
was  disappoved  of  by  this  Court  in  Gosden  v*  Elphidi{ij, 
[Bramwellf  B. — Suppose  Bayes  and  Pennington  had  iki 
or  resigned  their  agency  after  signing  the  warrant,  and 
before  the  distress,  would  Harrison  have  been  bound  to  pro- 
ceed ?]  It  is  submitted  that  he  would :  he  was  the  servint 
of  the  landlords.  There  is  no  instance  of  an  agent,  who 
has  merely  employed  a  broker  for  his  principal,  being  joined 
in  an  action  against  the  broker.  A  landlord  is  not  liaUe 
for  the  tortious  act  of  his  broker  which  he  has  neither 
authorized  nor  ratified:  Lewis  v.  Sead{e)f  Hasekr  v. 
Lemoyne  (/).  In  Noy's  Maxims,  c.  44,  it  is  said,  '*If  I  com- 
mand my  servant  to  distrain,  and  he  ride  on  the  distreob 
he  shall  be  punished,  not  L"  That  doctrine  b  cited  with 
approbation  by  Lord  Kenyon^  C.  J.,  in  M^Manue  v.  Ow- 
hett  (ff).  The  cases  relied  on  are  inapplicable.  Barker  v. 
Braham  (A),  Bates  v.  Pilling{i\  and  Codrington  v.  Hagd{i)t 
are  cases  of  an  attorney  issuing  irregular  process.  la  Jarmain 
V.  Hooper  (I)  the  process  was  regular,  but  under  colour  of 
it  the  sheriff  seized  the  goods  of  a  wrong  person.  Here  the 
signing  of  the  warrant  was  a  lawful  act — Secondly,  as  to 
the  tenders :  assuming  the  tender  to  Harrison  to  have  been 

(a)  5  B.  &  C.  547.  (g)  1  East,  106. 

lb)  6  M.  &  W.  499.  (A)  3  Wils.  368. 

(c)  I  Camp.  187.  (i)  6  B.  &  C.  38. 

Id)  4  £zch.  445.  (k)    8  A.  &  £.  449. 

(e)  13  M.  &  W.  834.  (/)  6  Man.  &  G.  827. 
(/)5C.  B.,  N.  S.  530. 
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good,  he  executed  the  warrant  without  communicating  with        i860. 
Bajes  and  Pennington,  and  is  therefore  alone  liable.     No      ^^    ^ 

.      .  .  Bbhhitt 

doabt  a  sheriff  is  responsible  for  a  tortious  act  committed  ^  o* 
by  his  bailiff  under  colour  of  the  writ;  but  that  is  inapplica- 
ble to  warrants  of  distress.  A  landlord  is  only  responsible 
fiir  any  irregularity  by  the  broker  in  dealing  with  the  dis- 
treas.  Suppose  Harrison  had  accepted  the  sum  tendered 
and  afterwards  distrained,  that  would  have  been  his  wilful 
act,  for  which  Bayes  and  Pennington  would  not  have  been 
liable*  The  law  is  thus  stated  in  Story  on  Agency,  sect. 
456: — ''But  although  the  principal  is  liable  for  the  torts 
and  negligences  of  his  agent ;  yet  we  are  to  understand  the 
doctrine  with  its  just  limitations,  that  the  tort  or  negligence 
ooeoTB  in  the  course  of  the  agency.  For  the  principal  is 
not  liable  for  the  torts  or  negligences  of  his  agent  in  any 
matter  beyond  the  scope  of  the  agency,  unless  he  has  ex- 
pressly authorized  them  to  be  done,  or  he  has  subsequently 
adopted  them  for  his  own  use  or  benefit.^  The  tender  to 
Bayes  was  bad,  because  it  did  not  include  the  expenses 
incarred  by  issuing  the  warrant  of  distress,  and  there  had 
been  a  partial  execution  of  the  warrant  by  the  attempt  to 
enter  the  house.  In  Smith  v.  Goodwin  (a)  there  was  a  tender 
of  both  rent  and  expenses. 

Cur.  adv.  vuU. 

Bramwbll,  B.,  now  said. — Thb  was  a  rule  to  enter  a 
Terdict  for  the  defendants  Bayes  and  Pennington.  The 
material  facts  are  these : — The  plaintiff  was  tenant  of  a 
house  at  Liverpool,  belonging  to  two  persons  who  resided  in 
London.  The  defendants,  Bayes  and  Pennington,  were  in 
partnership  as  painters  and  plumbers,  and  were  agents  for 

(a)  4  B.  ^  Adol.  413. 
VOL.  V. — N.   8.  D  D  EXCH, 
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the  collection  of  the  rent  and  management  of  the  propertj 
of  these  persons  at  Liverpool.  The  defendant  Harrison  wti 
a  broker.  Bajcs  and  Pennington  signed  and  delivered  to 
Harrison  a  warrant  of  distress  for  rent  claimed  from  the 
plaintiff.  At  the  time  vrhen  they  issued  the  warrant  the 
rent  was  due,  and  the  act  which  they  reqoired  Harrison 
to  do  was  perfectly  lawfol.  Afterwards,  and  before  Harrison 
effected  any  distress,  the  plaintiff  tendered  to  Bayes  and 
Pennington  the  amount  of  the  rent.  It  was  argued  that  the 
tender  was  not  good,  because  the  expenses  were  not  tendered 
at  the  same  time.  But  no  authority  was  adduced  (and  m 
know  of  none)  for  the  purpose  of  shewing  that  a  penon 
intending  to  distrain  is  entitled  to  any  expenses  before  he 
has  actually  distrained ;  and  therefore  we  hold  the  tender 
good. 

However,  Bayes  and  Pennington  refused  the  sum  ten- 
dered, and  afterwards  Harrison  distrained;  and  the  question 
is,  whether  Bayes  and  Pennington  are  liable  for  that  act  of 
Harrison.  No  question  arises  from  the  fact  of  a  tender 
having  been  also  made  to  Harrison.  The  matter  may  be 
rendered  intelligible  by  this  simple  mode  of  illustration : — 
Suppose  Bayes  and  Pennington  had  pleaded  *'  not  guilty,* 
without  putting  "by  statute"  in  the  mai^in  of  the  pies, 
would  they  have  had  a  defence  to  this  action  ?  Therefore 
the  question  is,  whether  the  act  of  Harrison  was  the  act  of 
Bayes  and  Pennington ;  that  is  to  say,  an  act  done  by  their 
authority,  so  that  in  law  they  are  responsible  for  it  Under 
"  not  guilty"  the  question  would  be  the  same  whether  there 
had  or  had  not  been  a  tender  to  Harrison.  The  warrant  was 
in  the  usual  form,  and  was  signed  by  Bayes  and  Pennington 
for  the  landlords.  It  occurred  to  my  brother  Channett  and 
myself,  who  together  with  my  brother  Martin  heard  this 
case,  that  it  was  doubtful  whether,  under  the  circumstances, 
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Bajes  and  Pennington  could  be  liable  for  the  act  of  Harri- 
•on — whether  in  fact  they  were  anything  more  than  a  mere 
condnit-pipe  for  communicating  authority  from  the  land- 
lorda  to  Harrison.  For  my  own  part^  and  I  believe  1  may 
say  for  my  brother  Channell^  if  there  had  been  nothing 
more  we  should  have  continued  to  entertain  great  doubt 
whether  they  would  have  been  liable.  It  is  certain  that  a 
mesienger  who  delivers  a  letter  containing  a  warrant  of 
distress,  not  knowing  the  contents  of  the  letter^  is  not 
mpoDsible;  and  I  cannot  help  thinking  that  if  a  servant 
was  sent  with  this  message  to  a  broker,  *^  My  master  desires 
JOQ  to  distrain  for  rent  due  to  him,"  the  servant  would  not 
be  liable  as  a  person  ordering  or  committing  the  trespass. 
80^  if  a  person  wrote  a  letter  in  these  terms,  *^  My  friend, 
having  a  bad  hand,  is  unable  to  write,  and  he  requests  me 
to  write  and  tell  you  to  distrain  on  his  tenant,*'  it  is  diffi- 
<mk  to  SAj  that  a  person  so  writing  would  be  liable  to  an 
ectioiL  But,  in  order  to  shew  that  our  doubt  is  not  un- 
finmded,  I  would  refer  to  Story  on  Agency,  sect.  313,  and 
the  cases  which  are  collected  and  extremely  well  stated  in 
Smith's  Master  and  Servant,  p.  216:  also  to  Sands  v. 
CkUd  (a).  That  was  an  action  for  suing  in  the  Admiralty 
for  a  matter  done  on  the  land,  and  thereby  staying  the 
plaintiff*s  ship  bound  for  the  East  Indies.  There  was  a 
wpedal  verdict,  and  it  was  found  ^'  that  all  this  was  done 
by  the  defendants  as  agents  of  the  East  India  Company." 
After  judgment  for  the  plaintiff  a  writ  of  error  was  brought, 
and  it  was  argued :  '*  That  this  whole  affair  being  trans- 
acted on  behalf  of  the  Company,  the  action  ought  to  have 
been  brought  against  the  Company,  and  not  against  the 
defendants,  their  servants.     But  all  this  was  overruled  by 

(a)  3  Lev.  351. 
DD  2 
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both  Courts;  for,  first,  this  is  not  like  the  case  in  Godbolt, 
185,  where  one  sued  in  the  Admiralty  for  another,  bjt 
warrant  of  attorney,  as  his  agent :  for  here  'tis  not  fbond 
that  they  had  any  warrant  of  attorney,  and  they  must  hare 
done  this  of  their  own  heads.     Secondly,  if  it  had  been 
done  by  warrant  of  attorney  from  the  Company,  yet  thtt 
would  not  excuse  the  matter,  for  the  warnuit  of  no  mtn, 
not  even  of  the  King  himself,  can  excuse  the  doing  of  in 
illegal  act;  for  although  the  commanders  are  trespasKn^ 
so  are  also  the  persons  who  did  the  fact."    The  same  doc- 
trine  is  laid  down  by  HoU^  C.  J.,  in  his  judgment  in  Lam 
V.  Cotton  (a),  and  also  in  Thompson  v.  Gibion  {li)  and  /Vr* 
kins  V.  Smith  (r).     The  marginal  note  of  the  latter  case  is: 
'*  Trover  lies  against  a  servant  who  disposes  of  goods,  the 
property  of  another,  to  his  master's  use,  whether  he  has 
any  authority  or  not  from  his  master  for  so  doing."    The 
Chief  Justice  said :  **  The  point  is,  whether  the  defendant 
is  not  a  tort-feasor,  for  if  he  is  so  no  authority  that  he  can 
derive  from  his  master  can  excuse  him  from  being  liable  in 
this  action."  Therefore  a  servant  or  agent  is  liable  for  a  mis- 
feasance, because  he  is  a  wrongdoer.     But  it  is  said  that  the 
issuing  the  warrant  of  distress  was  not  wrongful.     It  seems 
to  us,  however,  that  the  matter  is  not  purely  one  of  law, 
but  also  of  fact,  and  upon  examination  of  all  the  circum- 
stances we  think  that  the  defi^ndants,  Bayes  and  Penning- 
ton, were  more  than  mere  transmitters  of  authority  from 
one   person  to  another,   and   that   they  themselves  were 
actually  ordering  the  distress  to  be  made.     If  that  be  so, 
they  are  as  much  the  persons  who  have  done  the  act  as  if 
their  own  hands  had  done  it,  and  the  result  is  that  the 
rule  must  be  discharged.     This  is  the  judgment  of  the 


(a)  12  Mod.  473.  488.  (h)  7  AL  &  W.  456. 

(d)  1  Wils.  328. 
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whole  Court,  but  my  brother  Martin  does  not  participate 
in  the  doubt  which  my  brother  Channell  and  myself 
entertained. 

Rule  discharged  (a). 


(a)  In  Michaelmas  Term  (No- 
Tcmber  18),  Monk,  on  behalf  of 
tbe  defendants  Bajes  and  Penn- 
iiigtoo,  applied  for  a  rule  calling 
90  tlidr  co-defendant  Harrison  to 
piDdnce  the  warrant  of  distress, 
vUch  was  giyen  in  eyidence  at 
the  trial,  on  the  argument  of  the 
nle  to  enter  a  yerdict  for  them. 
He  referred  to  the  46th  section 
of  the  Common  Law  Procedure 
Act,  1854,  which  enacts  that, 
''1900  the  hearing  of  anj  motion 
or  nunmons,  it  shall  be  lawful 
ftr  the  Court  or  Judge,  at  their 
or  his  discretion,  and  upon  such 
tOQs  as  thej  or  he  shall  think 
rmonable,  from  time  to  time,  to 
order  such  documents  as  the  j  or 


he  maj  think  fit  to  be  produced.** 
[^PoUockj  C.  B. — As  agdnst  the 
opposite  party,  we  oflen  order 
documents  to  be  produced  with- 
out any  rule.  If  after  such  order 
the  party  were  to  omit  to  pro- 
duce them  we  should  stay  the 
proceedings.  In  the  present  case 
the  application  is  perfectly  re- 
gular, but  we  think  that  there.b 
no  necessity  for  any  rule.    The 

Court  directs  that  the  document 
shall  be  produced.  If  the  de- 
fendant Harrison  obeys  the  direc- 
tion, no  expense  will  be  incurred. 
If  he  disobeys  it,  the  Court  will 
know  how  to  deal  with  the  mat- 
ter, and  the  expense  will  fall  upon 
him.] 


BSHHSTT 

Bates. 
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JVft.  11. 


J.  HIS  was  an  action  of  ejectment  brought  by  one  William  D.,  a  widow, 
'i^onuis  Dickenson  to  recover  possession  of  a  dwelling  house  of  certain  real 
•nd  land  called  Ludgates,  at  East  Bridgford.  LuEt^fn 

contempUtion 
5  W  narriige,  dated  the  17th  of  Mtv,  1830,  reciting  that,  upon  the  treaty  for  tbe  marriage, 
J^*ii  agreed  that  tbe  property  should  be  appointed,  released  and  conveyed  as  thereinafter  men- 
^^■•d,  liouied  the  property  to  trustees  in  trust  for  herself  for  life,  with  remainder,  as  to  part,  to 
y  hubaad  for  life,  remainder  to  the  use  of  her  illegitimate  son,  the  plaintiC  She  and  her 
y»ad  snbaeqiiently  mortgaged  the  property.  In  ejectment  by  the  plaintiff  against  a  person 
^ll^tDg  title  under  the  mortgagee,  it  was  proved  that,  in  October,  1830,  tbe  husband  and 
^let  tbe  property  to  T.,  and  received  the  rents  of  it  for  some  years. — Held :  First,  that  the 
'"'ilitioa  in  the  marriage  settlement  to  tbe  plaintiff,  though  a  bastard,  was  not  fraudulent  and  void 
J^  tbe  mortgagee,  by  the  27  Eliz.  c.  4.  Secondly,  that  there  was  evidence  of  tbe  seisin  of 
''■  tt  tbe  thae  of  the  execution  of  the  settlement. 
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1860.  At  the  trial,  before  fftlUamM,  J^  at  the  last  Smmner 

^^^"^^      Assizes  at  Nottingham,  it  appeared  that  the  plaintiff  w« 
»•  the  illegitimate  son  of  Mary  Dickenson  by  W.  T.  Diekenaoo, 

her  husband,  having  been  bom  before  the  marriage  of  tui 
mother.  After  the  death  of  W.  T.  Dickenson,  Mary  IM- 
enson  married  one  William  Doncaster;  and  by  indenton 
dated  the  17th  of  May,  1830,  a  settlement  was  made  pie- 
yious  to  and  in  contemplation  of  the  said  marriagey  between 
Mary  Dickenson  of  the  first  part,  W.  Doncaster  of  the  se- 
cond part,  and  T.  Wakefield  and  T.  Agar  of  the  third  part, 
reciting  certain  indentures  of  lease  and  release  dated  the 
25th  and  26th  of  April,  1830,  whereby  the  property  (whidi 
had  been  mortgaged)  was  reconveyed  to  Mary  Dickenson, 
then  being  the  widow  of  W.  T*  Dickenson,  her  heirs  and 
assigns,  to  the  use  of  such  person  or  persons  and  for  sodi 
estate  and  interest  as  she  should  by  deed  or  will  appoint, 
and  in  default  of  appointment  to  the  use  of  Mary  Dicken- 
son, her  heirs  and  assigns,  for  ever :  also  reciting  that  a 
marriage  had  been  agreed  upon,  and  was  shortly  intended 
to  be  solemnized,  between  William  Doncaster  and  Maiy 
Dickenson,  and  that  upon  the  treaty  of  the  said  intended 
marriage  it  was  agreed  that  the  said  messuage,  land  and 
hereditaments  should  be  appointed,  released  and  conveyed, 
&c.,  as  thereinafter  mentioned:  It  was  ''witnessed  that^ 
in  pursuance  of  and  for  effectuating  the  said  agreement, 
and  for  and  in  consideration  of  the  said  intended  marriage, 
and  for  settling  the  lands  and  hereditaments  therein 
described  to  the  uses  and  upon  the  trusts  and  for  the 
intents  and  purposes  and  in  manner  therein  mentioned, 
and  in  consideration  of  the  sum  of  10«.  paid  to  Maiy 
Dickenson,  G.  T.  Wakefield  and  T.  Agar,  she  the  said 
Mary  Dickenson,  with  the  consent  and  approbation  of  the 
said  William  Doncaster  testified  by  his  being  made  party 
to  and  executing  the  said   indenture,  and  in  pursuance 
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of  the  power  and  authority  given  to  her  by  the  recited 
indenture,  and  of  every  other  power  to  her  given,  &o.,  hath 
irrevocably  directed,  limited  and  appointed,  and  by  the  said  «. 

deed  doth  irrevocably  direct,  limit  and  appoint,  that  the 
messuage  &c,  shall  henceforth  remain,  continue  and  be  to 
and  for  the  uses,  trusts,  intents  and  purposes,  and  under 
and  subject  to  the  powers  and  provisions  therein  declared 
oonoeming  the  same.  And  further  that,  in  consideration 
of  5s.  to  Mary  Dickenson  paid  by  T.  Wakefield  and  T. 
Agar,  the  said  Mary  Dickenson,  with  the  consent  and 
qyprobation  of  the  said  William  Doncaster  testified  as 
•foresaid,  hath  granted,  bargained,  sold,  aliened,  released 
and  confirmed,  and  by  the  said  indenture  doth  grant,  bar- 
gain, sell,  alien,  release  and  confirm,  to  T.  Wakefield  and 
T.  Agar  all  that  messuage,  &c.,  and  also  a  piece  of  land 
oontaining  la.  2 r.:  To  have  and  to  hold  the  said  messuage^ 
ftc.  and  piece  of  land  unto  the  said  T.  Wakefield  and  T. 
Agar,  their  heirs  and  assigns,  to  the  use  of  the  said  Mary 
Dickenson,  her  heirs  and  assigns,  until  the  solemnization  of 
the  said  intended  marriage,  and  after  the  solemnization 
thereof  to  the  use  of  T.  Wakefield  and  T.  Agar,  their  heirs 
&&,  during  the  life  of  the  said  Mary  Dickenson,  upon  trust 
to  receive  the  rents,  &c.  and  pay  the  same  to  her,  for 
which  her  receipt  alone  shall  be  a  sufficient  discharge.  And 
from  and  after  her  decease,  as  to  the  said  piece  of  land 
containing  1  a.  2  r.,  to  the  use  of  W.  Doncaster  and  his 
aasigns  for  hb  life,  and  from  and  after  the  determination  of 
that  estate  to  the  use  of  William  Thomas  Dickenson,  son  of 
the  said  Mary  Dickenson  by  her  late  husband  begotten,  his 
heirs  and  assigns,  for  ever.  And  as  to  all  the  other  here- 
ditaments therein  described,  after  the  decease  of  the  said 
Mary  Dickenson,  to  the  use  of  the  said  William  Thomas 
Dickenson,  his  heirs  and  assigns,  in  case  the  said  W*  T. 
Dickenson  shall  live  to  attain  the  age  of  twenty-one  years. 
W.  Doncaster  and  Mary  his  wife  afterwards  mortgaged  the 
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house  in  questioQ  to  one  Henry  Johnston,  who  in  1838  lold 
it  to  the  father  of  the  defendant.  Mary  Doncaster,  who  nl^ 
I*.  vived  her  husband  W*  Doncaster,  died  in  1854.     The  oolj 

evidence  of  her  seism  was  that,  m  November,  1830,  one 
Taylor  took  the  premises  of  Doncaster  and  bis  wife,  and 
paid  rent  to  them  from  that  time  till  1839. 

Upon  these  facts  the  learned  Judge  directed  a  verdict  to 
be  entered  for  the  plaintiff,  reserving  leave  to  the  defendant 
to  move  to  enter  a  verdict  or  nonsuit. 

Alellor,  in  Michaelmas  Term,  obtained  a  rule  nisi  accord- 
ingly, or  for  a  new  trial,  upon  the  grounds :  first,  that  there 
was  no  evidence  to  be  submitted  to  the  jury  of  any  right  or 
title  on  the  part  of  Mary  Dickenson,  afterwards  Doncasttf, 
to  convey  or  limit  the  premises  in  question  by  way  of 
appointment  Secondly,  that  the  limitation  in  the  settle- 
ment to  the  plaintiff  was  voluntary,  and  void  against  the 
defendant,  being  a  purchaser  for  value. 

Macaulayy  Hayes  and  A.  Wills  shewed  cause  (a). — lint,  it 
cannot  be  said  that  there  was  no  evidence  of  Mary  Dicken- 
son's seisin*  In  1830,  Taylor  took  the  premises  of  her  and 
her  husband.  The  settlement  recites  the  title  of  Mary 
Dickenson,  and  shews  the  state  of  the  property  at  that  time. 
Secondly,  the  limitation  to  the  plaintiff  by  the  settlement 
was  not  voluntary  or  void.  Mary  Dickenson,  at  the  time 
of  her  marriage  with  W.  Doncaster,  was  bound  to  maintain 
her  illegimate  child,  the  plaintiff.  On  her  second  marriage, 
she  bargained  for  a  settlement  of  her  property  to  her  own 
use  during  her  life,  and  after  her  death  to  the  use  of  her  hus- 
band as  to  part,  with  remainder  in  fee  to  the  use  of  her  child. 
It  is  contended  that  this  settlement  to  the  use  of  an  illegiti- 
mate  child  is  fraudulent  and  void  by  the  27  Eliz.  c.  4,  which 
enacts  that  "every  conveyance,  grant,  charge,  lease,  estate, 
and  limitation  of  use  in,  of,  or  out  of  any  lands,  tenements^ 

(a)  Jan.  17  &  19.  Before  PoOoch^  C.  B.,  MartiA,  B.,  and  Waimm^  B. 
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or  bereditaments  whatsoevcri  with  the  intent  and  purpose        i860. 

to  defraud  and  deceive  such  persons,  bodies  politic,  &c.,  as     j^*^^*"^^ 

shall  purchase  the  said  lands,  &c.,  shall  be  deemed  and      ^  •- 

,  .        Wriqbt. 

taken  only  against  that  person  or  persons,  &c.,  and  his 
CMT  their  heirs,  successors,  administrators  and  assigns,  and 
against  every  one  lawfully  claiming  under  them,  who  shall 
so  purchase  for  money  or  any  good  consideration  the  said 
lands,  &C.,  to  be  wholly  void,  frustrate,  and  of  none  effect/' 
It  18  now  established  that  a  voluntary  conveyance  must  be 
taken  to  be  fraudulent  and  void  under  this  statute  as  against 
a  subsequent  purchaser  though  he  was  aware  of  its  exist- 
ence at  the  time  when  he  purchased :  Sugden*s  Vendors, 
p.  588,  1 3th  ed.  In  the  notes  to  Twynis  Case  in 
Smithes  Leading  Cases,  vol.  1,  p.  19  (4th  ed.)  it  is  said  ' 
**  Under  this  Act,  it  is  held  that  not  merely  is  a 
conveyance  executed  with  express  intention  to  defraud 
Bobsequent  purchasers  for  value  void  against  them  (a),  but 
a  voluntary  conveyance  is  so  likewise,  even  though  the 
sabaequent  purchaser  have  notice  of  it  (&),  for  the  very  exe- 
cution of  the  subsequent  conveyance  sufficiently  evinces  the 
fraodulent  intent  of  the  former  one.*'  But  this  settlement 
being  made  before  marriage  was  not  voluntary,  marriage 
being  a  good  consideration.  The  only  question,  therefore, 
18  how  far  the  consideration  of  marriage  extends.  It  is 
true,  that  though  the  children  of  the  settlor  are  within  the 
consideration  of  marriage,  an  entire  stranger  is  not,  and 
consequently  a  limitation  in  a  marriage  settlement  to  such 
stranger  is  voluntary  and  void.  But  if  a  person  about  to 
marry,  and  in  consequence  intending  to  put  his  property 
in  a  new  position,  chooses  to  stipulate  for  limitations  in 

(a)  Referring  to  jBiirreZr«C(Me,  2  W.  Bl.  1019;  Evelyn  v.  Tern- 
6  Rep.  72 ;  OoocKs  Case,  5  Rep.  plar,  2  Bro.  C.  C.  148  ;  Doe  d. 
60,  and  Siemden  v.  BvUock,  Moor.  OUey  t.  Mannings  9  East,  59  ; 
605.  615  ;  Bridgm.  23.  Cormick  v.  Trapaud,  6  Dow.  GO. 

(b)  Citing  Chodright  v.  Moses^ 
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the  settlement  in  favour  of  persons  who  have  legal  or 
moral  claims  upon  him^  such  limitaUons  are  valid,  not 
V.     "    voluntary.     Thus,  in  Clautan  ▼.  The  Earl  of  JFtUaii{a)t  a 
limitation  in  a  marriage  settlement  in  frvoor  of  the  ime 
of  the  second  marriage  of  the  settlor  was  held  good  agunM 
a  subsequent  purchaser  for  valuable  consideration.  In  Nao^ 
stead  v.  Searks  (i),  a  widow  who  had  two  children  by  hft 
former  husband,  and  who  was  possessed  of  freehold  and  otlwr 
property  under  a  settlement  made  on  her  second  marriage, 
to  which  the  husband  was  a  party,  conveyed  the  whole  to 
trustees  upon  trust  to  permit  the  husband  to  receive  the 
rents  during  her  life,  and  after  her  deatB,  if  there  should  be 
no  issue  of  the  second  marriage,  to  divide  the  property 
amongst  the  children  of  the  first  marriage.     The  hosbtod 
and  wife  afterwards  mortgaged  the  settled  estate.    It  was 
held  that  the  settlement  was  not  voluntary  but  bindnig; 
that  there  was  no  instance  where  such  a  limitation  had 
been  held  void  as  against  subsequent  purchasen  o^  ere* 
ditors;   and  if  it  were,  no  widow  on  her  second  mar- 
riage would  be  able  to  make  any    certain  provision  for 
the  issue  of  a  former  one.     [Pollack,  C.  B. — It  is  possible 
that  the  parties  may  have  bargained  on  the  footing  that, 
unless  some  provision  was  made  for  the  child,  to  secure  the 
husband  in  the  event  of  his  being  called  on  to  support  it, 
the  marriage  would  not  have  taken  place.     Watsam,  B.— 
Suppose  the  husband  stipulated  that  the  wife's  estate  shouU 
go  in  remainder  to  his  family,  would  not  that  be  good?] 
In  Heapv.  Tonge(c)  it  was  held  that  the  cases  in  which 
collaterals  are  not  within  the  consideration  of  marriage  pro- 
ceed on  the  ground,  that  the  wife  cannot  stipulate  on  the 
part  of  the  relations  of  the  husband ;  but  limitations  to  colla- 
terals are  supported,  if  there  be  anyone  who  purchases  on 

(a)  6  Maule  &  Sel.  67,  n. ;  3  (6)  1  Atkyns,  265. 

Madd.  302.  (r)  9  Hare«  90. 
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their  bebalC    Pulvertoft  v.  Pulvertoft{a)  is  to  the  same  effect 
Here  the  illegitimate  son  was  within  the  contract  of  the    _ 
parties,  and  for  that  contract  there  was  a  good  consideration.  «. 

The  wife  maj  be  considered  as  having  purchased  out  of  the 
possible  future  right  of  her  husband  to  a  tenancy  by  the 
cortesy.  At  common  law,  and  independently  of  the  statute 
43  Elliz.  c.  2, 8. 7,  there  was  no  legal  obligation  on  the  part  of 
a  parent  to  maintain  a  legitimate  child.  [Watson^  B.  referred 
to  Urmstan  ▼•  Netocomen  {b%y]  By  the  18  Eliz.  c.  3,  s.  2, 
the  mother  or  reputed  &ther  of  a  bastard  may  be  charged 
with  the  payment  of  money  weekly  for  the  sustentation  of 
socb  child.  There  is  no  limit  in  that  Act  as  to  the  time 
during  which  the  mother  is  bound  to  maintain  the  child.  If 
a  man  marries  a  woman  who  has  an  illegitimate  child  he 
is  liable  to  maintain  the  child  till  it  arrives 'at  the  age 
of  sixteen :  4  &  5  W.  4,  c.  76,  s.  57.  A  mother  is  under 
a  permanent  natural  MigatUm  to  maintain  the  child  to 
which  she  has  given  birth.  That  obligation  is  recognised 
and  acted  upon  in  various  ways  by  the  law  of  England. 
For  instance,  if  there  is  a  feoffment  to  a  stranger,  the  use 
results  to  the  feoffor,  but  if  a  parent  purchases 'in  the 
name  of  a  child,  though  illegitimate,  it  will  not  be  deemed 
a  resulting  trust  in  the  father,  but  a  provision  for  the  child : 
Sogden's  Vend,  and  Pur.,  p.  578,  1 3th  ed. ;  Fearne's  Pos- 
thoipous  Works,  p.  327  ;  2  Fonblanque  on  Equity,  124. 
In  4  Cruise's  Digest,  120,  and  Gilbert  on  Uses,  206,  it 
is  said,  that  the  declaration  of  a  use  to  an  illegitimate 
dai^hter  is  a  sufficient  declaration  of  a  use  upon  a  fine. 
If  the  use  be  declared  tQ  a  stranger,  the  declaration 
would  be  invalid,  and  the  use  would  result  to  the  grantor. 
[Martin^  B. — It  appears  from  the  passage  cited  that  there 
is  no  consideration  as  between  a  parent  and  an  illegitimate 
child,  though  there  would  be  as  between  him  and  his  legi- 
(a)  18  Ve«ey,  92.  (Jb)  4  A.  &  E.  899. 


Weight. 


408  EXCHEQUER  REPORTS. 

I860.        timate  issue.     Iq  Gilbert  on  Uses,  48,  it  is  said  '*a  coie- 
v-^-v-w/      Qgj^^  ^Q  stand  seized  to  the  use  of  a  bastard  in  consideratkm 

DlCKBHBOM 

9-  _  of  natural  love  is  not  good  ^  (a).  An  illegitimate  child  cannot 
be  regarded  as  a  stranger;  a  marriage  within  the  prohibited 
degrees  is  equally  illegal  whether  the  party  is  legitimite 
or  a  bastard :  Hains  v.  JeffeU  (b).  The  mother  has  a  kgd 
right  to  the  custody  of  her  bastard  child,  on  the  ground 
that  it  is  her  child,  and  she  can  enforce  her  right  by  habeas 
corpus.  In  some  instances  the  Court  will  even  notice  tbe 
relation  of  the  putative  father,  as  in  Bex  v.  Cornfart{c)s 
where  the  Court  granted  a  criminal  information,  under  tbe 
4  &  5  W.  &  M.  c.  8,  against  the  defendants  for  taking  away 
a  natural  daughter  under  the  age  of  sixteen  from  the  cus- 
tody of  her  putative  father,  as  having  the  care  of  her. 

Mellor,  Field  and  Brewer,  in  support  of  the  rule. — As  to 
the  first  point,  there  was  no  evidence  of  the  seisin  of  Maij 
Dickenson.     It  is  always  necessary  to  shew  that  a  persoii 
who  purports  to  convey  property  was,  at  the  time  of  the 
execution  of  the  deed  of  gift  or  conveyance,  seised  of  the 
estate  which  he  professes  to  convey.    Here  the  only  evidence 
was,  that  about  six  months  after  the  date  of  the  settlement, 
tbe  husband  and  wife  let  the  property  to  Taylor.    It  cannot 
be  presumed  that  at  any  previous  time  the  possession  had 
been  as  it  was  at  that  particular  date.     [Martin,  B. — ^We 
think  that  the  evidence  of  seisin  was  su£Scient.]     As  to  the 
second  point,  It  b  not  contended  that  this  limitation  would 
be  void  except  as  against  a  purchaser  for  valuable  considera- 
tion.    There  is  a  distinction  between  cases  where  the  sub- 
sequent purchase  is  in  consideration  of  marriage,  and  where 
it  is  for  money  or  valuable  consideration.     In  the  present 

(a)  Sec,  further,  lb.  256.  278 ;  (ft)  1  Ld.  Rajm.  68. 

2  lloU.  785,  Frampton  v.  Gerrard,  (c)  I  Bott.  P.  L.  pi.  513  ;  S.C. 

pi.  4.  lb.  795,  Sir  James  Perrotfs  2  Stra.  1 162. 
CasCj  pi.  8. 
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case,  after  the  settlement  there  was  a  mortgage  of  the  same        I860. 
property ;  and  the  decisions  proceed  on  the  principle  that     t^'*'^'^ 
in  8uch  a  transaction  fraud   in   the  settlement   must  be      ^  v. 

WRXOHT. 

implied.  That  doctrine  is  stated  in  Roberts  on  Fraudulent 
Conveyances,  section  4,  and  b  adopted  by  Lord  St  Leonards. 
Cases  where  limitations  to  collaterals  in  a  marriage  settle- 
ment have  been  upheld  against  creditors  do  not  touch  this 
question.  The  observations  of  Lord  Hardwicke  in  Osgood 
T.  Strode  (a\  and  Lord  Hak  in  Jenkins  v.  Keniishe  (&),  only 
imply  that  such  limitations  would  be  good  as  against  credi- 
tors. In  Osgood  v.  Strode  {a)y  and  Roe  d.  Hammerton  v. 
Button  {c\  there  were  contracts  and  considerations,  apart 
from  the  mere  consideration  of  marriage,  to  support  the 
limitations  to  collaterals,  which,  but  for  such  contracts,  would 
not  have  been  good.  As  to  Clayton  v.  Lord  Wilton  {d)y  Lord 
8t.  Leonards  (e)  observes  that  the  settlement  in  that  case 
was  valid,  because,  in  order  to  support  the  limitation  to 
the  daughters  of  the  first  marriage,  it  was  necessary  to 
support  the  remainders  to  the  sons  of  the  second  mar- 
riage. Johnson  V.  Legard  (J)  is  an  express  authority  that  a 
marriage  consideration  will  not  extend  to  limitations  in 
the  settlement  to  the  brothers  of  the  settlor,  so  as  to 
render  such  limitations  valid  as  against  a  subsequent  bona 
fide  purchaser,  though  with  notice.  A  gift  is  voluntary 
if  it  is  not  supported  by  a  consideration  moving  from 
the  grantee.  Here  the  property  belonged  to  the  wife : 
the  consideration,  viz.  marriage,  moved  from  the  huiiband. 
The  wife  must  have  bargained  with  herself.  [Martin,  B. 
— Why  should  we  assume  that  the  husband  did  not  bargain 

(a)  2  P.  Wma.  245.  255.  302,  note. 

(J)  Hardres,  395  ;  1  Lev.  150.  (e)  Sugden's    Vend.    &   Pur. 

287.                               •  p.  589,  note  (1),  13th  ed. 

(c)  2  Wils.  356.  (/)  6  M.  &  Sel.  60.   See  S.  C. 

(d)  6  M.  &  Scl.  67  n. ;  3  Madd.  Turn.  &  Russ.  281. 
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that  the  illegitimate  son  should  be  provided  for?]     In  Coi' 
D1CKEN8OH     ^^^  ^*  Homer  (a),  by  marriage  settlement  the  property  of  the 

V.  wife  was  limited,  in  default  of  children,  to  trustees  in  trust  to 

Weight.  ^  ^  ' 

sell  and  divide  the  proceeds  amongst  the  brothers  and  sisters 
of  the  wife ;  and  it  was  held  that  the  limitation  was  void 
against  a  subsequent  purchaser  for  value  from  the  husband 
and  wife.  In  Sidion  v.  Chetwynd{b)  it  was  held  that  a  cove- 
nant in  marriage  articles  in  favour  of  a  stranger  is  void  as 
against  a  subsequent  purchaser.  In  Stapkhill  v.  Buify  (c)  it 
was  held,  that  a  limitation  by  his  father  to  a  second  son  in 
remainder  in  tail,  on  a  settlement  made  on  the  marriage  of 
the  eldest  son  will  not  make  the  second  son  a  purchaser  for 
value.  To  the  same  effect  are  the  cases  referred  to  in  2  BolL 
Ab.  784,  and  Lord  Pagefs  Case  {d).  Newstead  v.  Searles  {e) 
is  the  only  authority  in  favour  of  the  position  that  a  limita- 
tion in  a  marriage  settlement  of  the  wife's  property,  to  her 
legitimate  child  by  a  former  husband,  will  make  such  child 
a  purchaser  for  valuable  consideration.  That  case  however 
may  be  supported  on  technical  grounds.  It  was  decided, 
before  the  doctrine  was  fully  established,  that  there  is  no 
distinction  between  a  subsequent  purchase  with  or  without 
notice.  It  has  always  been  considered  as  turning  on  its 
own  peculiar  circumstances.  It  was  a  settlement  made  on 
the  marriage  of  a  widow  who,  by  her  prior  marriage*  had 
two  children  for  whom  no  provision  had  been  made.  The 
limitations  were, — if  no  children  by  the  second  marriage, 
then  to  the  children  of  the  first  marriage  in  equal  moietie% 
provided  that,  if  there  were  any  children  of  the  second 
marriage,  such  children  were  to  have  equal  shares  with  the 
children  of  the  first  marriage.     Thus  a  class  of  persons  was 

(a)  13  Sim.  506.  (d)  5  Rep.  76  b. 

(b)  3  Meriy.  249.  (e)  1  Atk.  265. 

(c)  Tree.  Ch.  224. 
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^i^eated  to  whom  the  property  was  limited  in  such  a  manner 
tbmt,  if  the  limitation  to  the  class  was  disturbed,  the  limi- 
tation to  the  children  of  the  second  marriage  would  be  «. 

Wbigbt. 
destroyed.    As  a  feme  sole  Mary  Dickenson  could  not  have 

eflfectoally  made  such  a  disposition  as  that  in  the  present 

case,  to  defeat  a  subsequent  purchaser  for  valuable  considera- 

Uon.    But  whether  the  remainder  to  a  lawful  child  of  the 

wife  by  the  first  husband  would  have  been  good  or  not,  the 

Umitation  to  the  plaintiff  who  is  a  bastard,  b  void.  A  bastard  is 

■*  WMUbuJiUusJ*  **Qui  ex  damnato  coUu  nascuntur  inter  Uberos 

wm  eomputaniur"  A  covenant  to  stand  seised  does  not  raise 

a  use  in  &Tour  of  an  illegitimate  child :  4  Cruise  Dig.  tit  32 

D.  c  10,  S8.  Id,  25.     Equity  will  not  supply  the  want  of  a 

iorrender  in  favour  of  an  illegitimate  child :  Fursaker  v. 

BAvwm  (a).    The  statute  which  makes  a  husband  liable  to 

npport  the  illegitimate  children  of  his  wife  (4  &  5  Wm.  4, 

c  76^  n.  57.  71),  was  not  passed  till  four  years  after  the  date 

of  the  settlement  in  question. 

Car.  adv.  vuU, 

The  judgment  of  the  Court  was  now  delivered  by 

Channels  B. — The  question  in  thb  case  is  whether  a 
limitadon  contained  in  a  marriage  settlement,  dated  the 
17th  of  May,  1830,  to  the  plaintiff,  William  Thomas 
I^enson,  is  void  as  against  a  subsequent  mortgagee,  by 
^  statute  27  Eliz.  c  4.  The  facts  are  these. — A  widow 
^'UDed  Mary  Dickenson  was  owner  in  fee  simple  of  the 
P^rty  sought  to  be  recovered.  She  had  been  married 
toiCwmer  husband,  but  an  only  child  (the  plaintiff)  was 
1^  before  the  marriage.  In  May,  1830,  she  married  a 
'^^  time  a  person  called  Doncaster,  and  previous  to 

(a)  Free.  Ch.  475. 
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the  marriage,  a  settlement  was  executed  under  which  the 
plaintiff  claims.      The  settlement  was  by  indenture  he- 
»•  tween  Mary  Dickenson,  widow,  of  the  first  part ;  Williim 

Doncaster,  the  proposed  husband,  of  the  second  part,  and 
trustees  of  the  third  part;   and  after  reciting  that  May 
Dickenson  was  seized  in  fee  of  a  messuage,  ftc,  with  the 
usual  power  to  appoint,  and  that  a  marriage  had  been 
agreed  on,  and  was  shortly  intended  to  be  solemnixed  h^ 
tween  her  and  the  said  William  Doncaster,  and  that  uptm 
the  treaty  of  the  said  intended  marriage  it  was  agreed  tkd 
the  said  messuage^  ^c,  should  be  appointed^  released  and  eat 
veyed  as  thereinafter  mentioned ;  the  settlement  proceeded, 
in  the  usual  way,  to  limit  the  property  to  her  use,  and 
the  solemnization  of  the  marriage,  and  afterwards  to  the 
use  of  trustees  during  her  life  upon  trust  for  her  sepaiate 
use,  with  remainder  to  the  use  of  the  intended  husband 
for  his  life,  remainder  to  the  use  of  the  plaintiff  (describing 
him  as  her  son  by  her  late  husband  begotten)  lus  hein 
and  assigns  for  ever.     The  marriage  took  place.     She  and 
her  husband  afterwards,  in  November,  1836,  joined  in  a 
mortgage  of  the  property  to  one  Henry  Johnston,  under 
whom  the  defendant  claims;  the  husband  and  wife  are  both 
dead,  and  the  plaintiff  has  brought  his  action  of  ejectment, 
claiming  title  under  the  limitation  to  him  in  the  marriage  set- 
tlement.   The  defendant  relied  upon  the  statute  27  EliZi  c.  4. 
For  a  very  long  series  of  years,  a  construction  has  been 
put  upon  this  statute  by  the  Courts  of  law  and  equity,  and 
it  is  much  too  late  now  to' question  whether  the  language  of 
the  statute  justifies  it.     We  are  bound  by  the  decided  cases 
which  are  found  in  the  note  to  Twynis  Case^  1  Smith's 
Leading  Cases,  p.  1.     The  case  of  Newstead  v.  Searks  (a) 
is  a  direct  authority,  that  a  settlement  by  a  widow,  about 

(a)  1  Aik.  265. 
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o  mBxrj,  upon  her  children  by  a  former  marriage,  is  good        I860, 
igainst  a  subsequent  mortgagee ;  and  this  case  is  referred  to 
n  Lord  St  Leonard's  book  upon  Vendors  (a)  as  a  valid  exist-  »• 

ng  autbontj.  Lord  Hardwicke  sajs,  if  he  were  to  lay  it 
lown  as  a  rule  that  such  articles  as  those  in  that  case  were 
lot  binding,  it  would  become  impossible  for  a  widow,  on  her 
lecoad  marriage,  to  make  any  certain  provision  for  the  issue 
iStL  former  marriage;  that  the  second  husband  might  con- 
trive to  defeat  the  provision  made  for  their  children ;  and 
be  states,  in  the  most  distinct  terms,  that  an  agreement  for 
mch  provision  ought  not  to  be  considered  voluntary,  or 
prcdiibited  by  the  statute  of  Elizabeth.  It  is  therefore  clear 
that  he  considered  that  the  provision  for  such  children 
might  be  considered  involved  in  the  consideration  of 
naniage. 

In  the  case  of  Mortimore  v.  Wright  {b)  it  was  decided 
that  there  is  no  common  law  liability  upon  a  parent  to 
provide  even  for  a  legitimate  child.  An  illegitimate  child 
cannot  inherit,  and  in  law  is,  in  the  same  position  as  an 
adopted  child ;  but  there  is  no  reason  to  suppose  that  the  love 
and  affection  which  a  mother  bears  to  a  child  born  before  mar- 
riagei  is  less  tender  than  to  one  born  after.  Indeed,  it  is  pos- 
nbl^  that  a  consciousness  of  wrong  she  may  suppose  herself 
lo  have  committed  towards  it  may  add  strength  to  her  sense 
of  natural  and  moral  duty.  As  to  the  propriety  of  a  mother 
poflocaoed  of  property  and  about  to  marry  making  a  provision 
far  her  illegitimate  child,  no  doubt  can  exist.  Her  doing  so 
b  in  accordance  with  the  natural  feelings  of  mankind  and 
would  be  approved  by  all ;  her  omitting  to  do  so  would  be 
condemned  as  the  conduct  of  a  heartless  woman  devoid  of 
natural  affection  towards  a  child  peculiarly  entitled  to  her 
kindness  and  consideration.     In  the  settlement  it  is  re- 

(a)  Vol.  8,  p.  288,  lOtb  ed.  (h)  6  M.  &  W.  482. 

VOL.  V. — ^N.  8.  BE  EXCH. 
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cited  that  it  was  agreed  opoD  the  treaty  of  the  marriigc 
that  the  property  should  be  settled  as  therein  contniedi 
„,  ^'  It  is  not  stated  by  whom,  on  this  agreement,  it  was  fio- 

posed  that  the  remainder  should  be  limited  to  the  puintnL 
It  may  have  been  that  Doncaster^  the  intended  hittbmd, 
took  a  strong  interest  in  the  welfare  of  this  child,  who  wtt 
then  very  young.  It  may  have  been  that  he  beliefedin 
the  existence  of  a  moral  obligaUon  upon  the  part  of  Im 
intended  wife  to  provide  for  it,  and  that  he  insisted  opoo 
the  provision  as  a  condition  of  his  marrying  her.  An 
honest  and  upright  man  under  such  cireunistances  might 
well  have  done  so.  For  aught  we  know,  he  may  hafe 
refused  to  marry  her  at  all  unless  this  provision  was  made, 
and  it  seems  impossible  for  us  to  say  conclusively,  as  t 
matter  of  law,  that  this  limitation  could  not  be  involved  is 
the  consideration  of  the  marriage :  see  Kekewich  v.  Jfira- 
ninff  (a). 

A  case  of  Johnson  v.  Legard  (&)]wa8  much  pressed  upoQ 
us.  A  limitation  in  a  marriage  settlement  to  the  use  of 
the  brothers  of  the  settlor  was  there  held  void  as  against  a 
subsequent  purchaser  with  notice.  On  the  other  hand,  ia 
the  case  of  Clayton  v.  The  Earl  of  WilUm  {c\  a  limitalkm 
in  a  marriage  settlement  to  the  children  of  a  possible  second 
marriage  was  held  good  under  the  same  cireumstancesL 

It  may  be  difficult  to  see  how  the  children  of  anoCfaer 
marriage,  to  take  place  after  the  death  of  the  wife  of  the 
present  intended  marriage,  are  more  within  the  <x>nnde» 
ration  of  marriage  than  the  living  brothers  of  the  husband; 
but  the  truth  is  that,  when  Courts  of  law  or  equity  once 
depart  from  the  plain  and  obvious  construction  of  an  act 
of  parliament,  there  is  nothing  to  guide  or  direct  them,  and 
it  is  not  surprising  that  inconsistencies  are  to  be  foond  in 
their  decisions. 

(a)  1  De  Gex,  M»N,  &  G.  176.  (*)  6  M.  &  Sel.  60. 

(0  6  M.  &  Sel.  67,  note. 
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We  have  not  been  referred  to  any  authority  bearing 
directly  upon  tiie  matter  in  question,  and  we  cannot  say 
that,  upon  the  evidence  at  the  trial,  we  are  bound  abso- 
lutely and  conclusively,  and  as  mere  matter  of  law,  to 
decide  that  the  limitation  in  question  is  void  against  the 


WlMOHT. 


We  would  act  upon  any  decided  case,  but  we  do  not 
feel  inclined  to  put  a  construction  upon  this  statute  which 
its  words  do  not  authorize,  beyond  what  the  Courts  of  law 
and  equity  have  already  laid  down.  The  rule  will  therefore 
be  dischaii^ed. 

Rule  discharged. 


Morgan,  appellant,  Edwards,  respondent.  pct.  ii. 

rV  JSLSBV  had  obtained  a  rule  to  shew  cause  why  the  By  the  20&21 
appeal  herein  should  not  be  struck  out  of  the  special  paper  ^  2!'which 
at  the  costs  of  the  appellant,  and  why  in  the  meantime  J^JJS^a^to 
proceedings  should  not  be  stayed.  ^i**^  *.<^  ^^^ 

•  "  "^  the  opinion 

It  was  an  appeal,  under  the  20  &  21  Vict.  C..43,  from  ®f  the  superior 

,       *  ,       ,  Courts,  it  is 

the  determination  of  three  justices  of  the  peace  for  the  enacted,  that 

-  __  ,  ,         the  appellant 

ooanty  of  Brecon  upon  an  information  to  try  the  question  **  shall  within 
whether  the  selling  of  com  otherwise  than  at  a  certain  place  after  receWin^ 
witibin  the  market  of  Brecon  was  unlawful  It  appeared  from  ^nsmit  °the 
the  affidavits  on  which  the  motion  was  founded  that  the  c^^nam^ 
caee  was  beard  and  the  complaint  dismissed  at  a  petty  in^^i^^PP^i- 

t  *r      J    cation,  first 

giving  notice 
in  writiog  of  such  appeal,  with  a  copy  of  the  case  so  stated  and  signed,  to  the  other  partj.'* — 
HtUf  that  the  transmitting  the  case  to  the  Court,  and  the  giving  notice  with  a  copy  of  the 
caM  to  the  respondent  within  the  time  named,  are  conditions  precedent  to  the  right  of  the 
■fipenant  to  have  the  case  heard ;  and  that  an  objection  arising  from  the  omission  to  do  so 
Gsnnot  be  waived. 

Qmtre,  whether  it  might  not  be  sufficient,  if  the  appellant  had  done  all  in  bis  power  to  comply 
widi  the  statute,  though  he  mi^ht  have  failed  to  give  such  notice  and  a  copy  of  the  case  to  the 
retpoadent  within  the  proper  time,  if  such  failure  arose  from  the  responaent  keeping  out  of 
the  way. 

E  E  2 
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1860.        sessions  holden  on  the  30th  of  May,  1859.    The  appeU 
^t^'^''^*^      lant,  being  dissatisfied  with  the  determinatioD  of  the  jo»- 
V-  ticesy  applied  to  them   to  state  and  sign  a  case  for  the 

opinion  of  this  Court,  which  they  did  on  the  17th  of  June; 
and  the  case  so  signed  was  handed  to  the  appellinfi 
attorney  on  the  23d  of  June.  The  case  was  lodged 
with  the  clerk  of  the  rules  of  this  Court  on  the  5th  of 
November.  No  notice  in  writing  of  the  appeal  was  senred 
on  the  respondent  before  the  9th  of  November,  and  do 
copy  of  the  case  was  served  on  the  respondent,  as  reqaired 
by  the  20  &  21  Vict  c.  43,  s.  2. 

Phipson  shewed  cause  on  affidavits  stating  that,  on  tbe  9th 
of  November,  the  London  agent  of  the  appellant's  attorney 
delivered  to  the  London  agent  of  the  respondent's  atto^ 
ney,  a  copy  of  the  case,  with  notice  that  it  was  set  down 
for  argument  on  the  14th  of  November,  when  he  stated 
that  he  had  heard  from  the  respondent  that  he  should 
not  be  prepared  to  argue   the  case   on   the   14th,  tod 
it  was  then  arranged  that  it  should  be  set  dovm  for  the 
21st,   which   was  accordingly   done:   that  he   understood 
that  any  technical  objection  on  the  ground  of  delay 
waived,   and    accordingly   delivered    copies    of    the 
to  the  Judges  and  brief  to  counsel,  which  he  would  not 
otherwise  have  done.     The  appellant's  attorney  deposed 
that  when  the  case  was  delivered  to  him,  having  some 
doubt  whether  it  was  correctly  stated,  he   communicated 
with  the  respondent,  who  said  he  would  agree  to  such 
alteration  and  amendment  as  the  justices  should  see  fit, 
and  proposed  that  the  parties  should  again  go  before  them 
at  a  future   petty  session.     There  was  no  petty  sesuoD 
within  three  days  of  the  23rd  of  June,     The  clerk  to  the 
justices  objected  to  the  proposed   course  of  proceeding, 
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alleging  that  the  alteration  could  not  be  made  without  a 
firesh  summons  and  fresh  hearing.  At  an  interview  with 
the  respondent,  more  than  six  days  after  the  23rd  of  June,  v. 

he  said  that  the  appellant  could  either  proceed  with  the 


as  stated,  or  take  fresh  proceedings.  On  the  service 
of  the  notice  on  the  9th  of  November  the  respondent  said 
he  was  glad  to  receive  such  notice ;  he  thought  the  appeal 
had  been  abandoned. — He  argued  (a)  that  the  objection 
arising  from  the  omission  to  transmit  a  copy  of  the  case 
to  the  Court,  and  serve  a  copy  with  notice  in  writing  of  the 
appeal  on  the  respondent  within  three  days,  as  required  by 
the  2nd  section,  had  been  waived.  IPoUock,  C.  B. — If  the 
objection  can  be  waived,  it  has  been  waived  here.] 

Webby,  in  support  of  the  rule,  argued,  first,  that  it  was 
not  shewn  that  the  respondent  knew  of  the  omission  to 
transmit  the  case  to  the  Court;  secondly,  that  the  objection 
eoald  not  be  waived.  In  Waodhouscy  app.,  fVoods,  resp.  {b) 
the  Court  of  Queens  Bench  held  that,  under  the  20  &  21 
VicL  c*  43,  s.  2,  it  is  essential,  to  give  jurisdiction  to  the 
Court,  that  the  appellant  should  serve  the  respondent  with 
notice  in  writing  of  the  appeal,  with  a  copy  of  the  case, 
within  three  days  after  receiving  it  Peacock,  app.,  TTie 
Qdeen,  resp.  (c),  is  an  authority  to  the  same  effect 

Cur*  adv,  vulL 

The  judgment  of  the  Court  was  now  delivered  by 

Channell,  B. — This  was  a  rule  to  strike  out  a  case, 
itated  under  the  20  &  21  Vict.  c.  43,  on  the  ground  that 
Jie  case  had  not  been  transmitted  to  this  Court  by  the 

(a)  Jan.  2S.    Before  Pollock,         (h)  29  L.  J.,  M.  C.  149. 
X  B.,  Martin,  B.,  BramweU,  B.,  (c)  4  C.  B.,  N.  S.  264. 

did  CkawM,  B. 


\ 
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appellant  nor  sent  to  the  respondent  within  three  days  of 

his  receiving  it,  pursuant  to  sect  2.     Mr.  Pfupsan  shewed 

9.  canse,  and  admitted  the  fact  as  stated,  but  umng  that 

Edwards.  ,  ,  , 

that  which  had  taken  place  between  the  parties  after  the 
case  had  been  stated  and  sent  operated  as  a  waiver  of  the 
objection.  Mr.  Webby,  for  the  respondent,  contended  tbft 
the  objection  could  not  be  waived,  as  it  went  to  the  jufis- 
diction.  He  cited  Peacock  v.  TTie  Queen  (a),  and  also  re- 
ferred to  a  case  of  Woodhouse  v.  Woods  (&),  in  which  hitter 
case  he  stated  that  the  Court  of  Qu6en*s  Bench  had,  in 
last  Michaelmas  Term,  arrived  at  a  similar  decision.  We 
have  consulted  the  Judges  who  decided  Woodhouse  r.  Woods 
(my  brothers  Crompton,  HilU  and  Blackburn),  and  we  find 
that  that  case  is  precisely  in  point 

The  decision  being  one  ft-om  which  no  appeal  would  lie, 
we  should  not  feel  ourselves  so  strictly  bound  by  it  as  if  it 
were  open  to  appeal.  Still  we  should  not  differ  from  it 
except  on  strong  and  cogent  grounds.  We  have  therefore 
felt  it  necessary  to  investigate  the  questiofi  for  ourselvMi 
And,  looking  at  the  words  of  the  statute,  we  agree  entirely 
in  the  opinion  which  the  Court  of  Queen's  Bench  has 
pronounced.  That  Court  in  its  determination  followed 
the  decision  of  the  Court  of  Common  Pleas  in  Peacock^Bpp., 
TJie  Queen,  resp.,  and  therefore  the  decision  of  this  Court  is  in 
conformity  with  the  opinion  of  both  the  other  Courts  upon 
the  question.  The  statute  is  one  of  great  importance,  and 
it  is  desirable  that  as  far  as  possible  there  should  be  one 
settled  rule  of  practice  on  the  subject.  It  may  in  some 
particular  cases  give  rise  to  hardship  that  the  time  pre- 
scribed by  the  statute  should  be  considered  so  material,  bat 
it  is  better  that  a  general  rule  should  be  adopted  than  to 
enter  upon  an  inquiry  in  every  particular  case  into  the 

(a)  4  C.  B.,  N,  S.  264. 

(h)  Since  reported,  29  L.  J.,  M.  C.  149. 
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cirenmstaDces  of  waiver  relied  upon.    We  guard  ourselves,        i860. 
however,  as  the  Court  of  Queen^  Bench  did,  to  this  extent,      "^T^    ' 
that  when  an  appellant  may  have  done  all  that  he  could  do  «• 

.  •'  Edwards. 

in  order  to  comply  with  the  statute,  as,  for  instance,  sup- 
poriog  personal  service  on  the  defendant  to  be  necessary 
and  made  impracticable  by  his  keeping  out  of  the  way, 
ibere  might  be  ground  for  considering  whether  a  party 
m%ht  not  be  allowed  to  enter  his  case,  though  the  statute 
m9j  not  have  beea  strictly  complied  with.  There  is  no 
suggestion  here  that  any  attempt  was  made  to  comply  with 
the  8tatute»  the  appellant  having  acted  rather  under  an  im- 
preflsion  that  its  requisitions  would  not  be  strictly  enforced, 
Tbaty  however,  cannot  influence  our  judgment,  which  is 
that  the  rule  must  be  absolute  to  strike  out  the  case. 

Rule  absolute. 


Walker  and  Another  v.  Hill.  Fd>.  15. 

CTION  for  money  had  and  received. — Pleas:   never  H.,  who  was 

affent  for  ' 

pTaintifis, 

bei 


A 

,     ,  ,       ,         ,  ^  agent  for  the 

indebted  and  set-off.  pTaintift, 

At  the  trial,  before  Channelly  B.,  at  the  Middlesex  sit-  ofre^iri^g?"' 


dngs  after  last  Michaelmas  Term,  the  following  facts  ap-  ippu^^ol-"' 
peared : — The  plaintiffs  were  brewers,  and  from  the  year  ^^^detted^' 
1857  to  1859,  one  Hulls,  the  uncle  of  the  defendant,  had  t?J*>«  PJ«J?- 

tiffs,  and  also 

been  in  their  employment  as  agent  at  a  salary  of  2/.  a  week,  claimed  a 

.  .  .        commission 

Hulls  kept  a  public  house,  and  was  indebted  to  the  plain-  for  introducing 

customers.  It 
was  agreed 
ibat  tb«  pltintift  should  allow  H.  52/.  on  that  account,  and  that  the  defendant  on  taaing  the 
agency  should  allow  the  plaintiffs  to  retain  six  months  salary,  which  amounted  to  52/.  In  an  action 
by  the  plaintiffs  for  money  received  by  the  defendant  as  such  agent,  to  which  the  defendant 
pleaded  a  set-off  for  six  months  salary  i-^Held,  that  this  was  not  an  undei taking  to  answer  for 
debt  of  another  within  the  4th  section  of  the  Statute  of  Frauds. 
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liilB  in  1802*  for  beer  supplied  to  him.  In  the  begtnDing 
of  the  year  1859,  Hulls  being  desirous  of  giving  up  bis 
agency,  the  defendant  applied  to  the  plaintifis  for  it.  Some 
discussion  took  place  as  to  the  terms.  Hulls  having  made 
a  claim  for  commission  on  introducing  customers  to  the 
plaintifis.  It  was  finally  agreed  between  the  plaintifis,  the 
defendant  and  Hulls  that  the  plaintifis  should  allow  him 
522.  on  that  account,  and  that  the  defendant,  on  taking  the 
agency,  should  allow  the  plaintifis  to  retain  six  months 
salary,  being  the  amount  they  proposed  to  allow  Halk 
This  action  was  brought  to  recover  a  sum  of  money  re- 
ceived by  the  defendant,  as  such  agent,  from  a  customer  of 
the  plaintifis,  and  the  defendant  claimed,  under  the  plea  of 
set-ofi;  six  months  salary.  It  was  objected,  on  the  part  of 
the  defendant,  that  this  was  an  agreement  to  pay  the  debt 
of  another,  within  the  4th  section  of  the  Statute  of  Fraods 
(29  Car.  2,  c.  3),  and  ought  to  be  in  writing. 

The  learned  Judge  left  it  to  the  jury  to  say  whether,  at 
the  time  of  the  defendant's  employment,  there  was  an 
agreement  between  the  plaintifis  and  defendant  that  for 
the  first  six  months  the  defendant  should  render  his  ser- 
vices without  any  salary,  or  whether  the  agreement  wis 
that,  in  consideration  that  the  plaintifis  would  allow  Hulls 
the  52/.,  the  defendant's  salary  for  the  first  six  months 
should  be  withheld  by  them.  The  jury  found  that  the 
defendant  did  not  agree  to  serve  without  salary,  but  that 
the  salary  for  six  months  should  be  retained  in  considera- 
tion of  the  plaintifis  allowing  Hulls  the  522.  A  verdict 
was  thereupon  entered  for  the  plaintifis  for  252.  8«.,  leave 
being  reserved  to  the  defendant  to  enter  the  verdict  for 
him,  if  the  Court  should  be  of  opinion  that  the  agreement 
to  reserve  the  six  months  salary  was  required  by  the  Statute 
of  Frauds  to  be  in  writing. 
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Knawks,  in  Hilary  Term,  obtained  a  rule  nisi  accord-        I860. 
ii^Iy ;  against  which 


Karslake  now  shewed  cause. — There  was  good  conside- 
ration for  the  defendant's  agreement  to  allow  the  plaintiffs 
to  retain  the  six  months  salary,  because  at  the  time  the 
agreement  was  entered  into  the  defendant  had  not  obtained 
the  agency.  The  agreement  was  not  an  undertaking  to 
answer  for  the  debt,  default  or  miscarriage  of  another, 
within  the  4th  section  of  the  Statute  of  Frauds.  There 
was  no  debt  which  Hulls  could  claim,  but  this  was  only 
a  gratuity  which,  under  the  circumstances,  the  plaintifls 
were  willing  to  allow  him.  The  case  might  have  been 
different  if  Hulls  had  a  legal  demand  on  the  plaintifls.  If 
the  plaintiffs  had  said  to  the  defendant,  *^  We  wish  to  make 
yoor  uncle  a  present  of  521 ;  we  cannot  do  it  out  of  our 
own  pockets,  but  if  you  will  allow  us  to  retain  it  out  of 
joor  salary  we  will  give  it  to  him,**  there  could  have  been 
no  question.  This  case  is,  in  effect,  the  same :  it  is  im- 
material that  the  money,  which  was  a  gratuity  to  Hulls, 
discharged  so  much  of  his  debt  to  the  plaintiffs. 

C  H.  Hopwood,  in  support  of  the  rule. — The  agreement 
18  one  which  is  required  by  the  Statute  of  Frauds  to  be  in 
writing.  The  plaintiffs  say,  **  If  you  will  enter  our  service 
and  allow  us  to  retain  twenty-six  weeks  salary  we  will  give 
Hulls  52/.,  whereby  so  much  will  be  wiped  off  the  debt 
doe  from  him  to  us."  The  defendant,  by  assenting  to  that, 
undertakes  to  answer  for  so  much  of  the  debt  of  Hulls. 
It  is  an  agreement  to  give  the  value  of  service  for  a  certain 
time,  to  be  applied  in  reduction  of  a  debt  due  from  a  third 
person  to  the  plaintiffs. 

Pollock,  C.  B. — The  question  is,  whether  an  agreement 


Walker 

o. 

Hill. 
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1860.        of  this  kind  is  required  by  the  Statute  of  Frauds  to  be  in 
Walker      writing,  and  I  am  of  opinion  that  it  is  not     If  a  penon 
y^j^j         agrees  that  whatever  shall  hereafter  become  due  to  him 
shall  be  disposed  of  in  a  particular  way,  such  an  agreeroeot 
need  not  be  in  writing.    It  is  true  that,  if  a  person  agreei 
to  serve  another  for  nothing,  the  latter  cannot  compel  the 
former  to  serve,  because  the  agreement  is  without  conadfi- 
ration ;  but  if  he  does  serve  he  cannot  claim  any  compen- 
sation in  respect  of  the  service  which  he  agreed  to  do  te 
nothing.     He  could  not  say  at  first  "  I  will  serve  for  Wh 
thing,"  and  afterwards  "  I  will  have  a  salary.**    If  a  persoii 
has  done  work  without  consideration,  it  is  a  good  answer 
to  any  claim  in  respect  of  it  that  he  agreed  to  do  so ;  bat 
if  he  merely  agrees  to  do  something  without  consideration, 
that  agreement  is  void.     So,  if  a  person  says  to  another, 
"  I  will  give  you  20i,"  the  latter  could  not  compel  payment 
of  it  because  there  is  no  consideration  for  the  promise ;  but 
if  the  money  were  actually  given  it  could  not  be  recovered 
back.     Such  being  the  true  principle,  it  follows  that  if  a 
person  may,  without  writing,  agree  to  serve  for  nothing^  io 
that  when  the  work  is  done  he  cannot  enforce  payment,  it 
cannot  be  that  an  agreement  in  writing  is  required  that  the 
money  shall  be  applied  in  a  particular  way,  as,  for  instance, 
giving  it  to  an  hospital  or  the  poor  of  a  parish.    I  therefisie 
think  that  no  writing  was  requisite  in  this  case,  and  the 
rule  ought  to  be  discharged. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  case  is  the  same  as  if  the  defendant 
was  suing  the  plaintiff  for  services  rendered.  If  a  person 
enters  into  the  service  of  another,  and  there  is  nothing  to 
explain  the  terms  of  the  employment,  the  former  is  entitled 
to  be  paid  the  worth  of  his  service.  This  fact  should  be 
borne  in  mind,  that  there  was  but  one  agreement  between 
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the  parties.  At  the  lime  the  plaintiffs  agreed  to  receive 
the  defendant  into  their  service  the  defendant  agreed  that 
his  salary  for  twenty-six  weeks  should  not  be  paid  to  hinii 
hot  be  applied  by  the  plaintiffs  in  a  certain  way.  If,  in- 
deed, after  the  service  had  been  performed  and  the  money 
earned,  the  defendant  had  agreed  that  twenty-six  weeks 
ld«ry  should  be  applied  by  the  plaintiffs  in  satisfaction  of 
die  debt  due  from  Hulls  to  them,  there  might  be  some  colour 
fcr  contending  that  the  Statute  of  Frauds  applied ;  but  what- 
eter  doubt  might  have  existed  in  that  case,  this  must  be  re- 
garded as  one  entire  contract.  Upon  these  grounds  I  think 
ihe  verdict  was  right,  and  the  rule  ought  to  be  discharged. 

Rule  discharged. 


Thb  Cornwall  Grbat  Consolidatbd  Lead  and  Copper       Fa.\\. 
Mining  Company  (Limited)  v.  Bennett. 

JLIEBT  for  calls. — Plea :  never  indebted.  By  the  articles 

At  •ii/»  r^»»»  T  ■»-•  of  association  of 

At   the  trial,   before   Blackburn^   J.,  at  the  last  Essex  a  Joint  Stock 

Summer    Assizes   it   appeared    that    the    action,    which  corporated*°" 

was  commenced  on  the  8th  of  June,   1859,  was  brought  Jo  vicW  4* 

if^nst  the  defendant  as  a  shareholder  in  the  Company,  p,^^^?!. 

Art.  8.  A  call 
ikall  \m  deemed  to  be  made  at  the  time  when  the  resolation  authon'iing  such  call  was  passed. 
ArL  10.  On  the  trial  of  any  action  against  a  shareholder  to  reooyer  any  debt  due  for  any  call, 
it  ihall  be  sufficient  to  prove  that  the  name  of  the  defendant  is  entered  in  the  resistor  of  share- 
koMen  as  a  holder  of  the  number  of  shares  in  respect  of  which  such  debt  accrued :  that  twenty- 
<M»dayt*  notice  of  such  call  was  advertised !  that  a  letter  notifying  the  call  has  been  delivered 
or  wuA  to  the  defendant :  and  it  shall  not  be  necessary  to  prove  the  appointment  of  the  directors 
Ivko  made  such  call ;  nor  that  a  quorum  of  directors  was  present,  nor  any  other  matter  whateo* 
emmr*  Art.  84.  The  directors  shall  cause  minutes  to  be  made  in  books  provided  for  that  purpose 
of  all  resolutions  of  the  directors ;  and  any  such  minutes,  if  signed  by  an^  person  purporting 
to  b*  the  diairman  of  any  meetinff  of  directors,  shall  be  receivable  m  evidence  without 
feitber  proof.  In  an  action  for  calls : — Held:  First,  that,  notwithstanding  the  language  of 
Aft.  10,  it  was  necessary  to  prove  the  making  of  a  call. 

Secondly. — That  minutes  not  signed  by  the  chairman  were  not  evidence  of  the  call ;  and  that 
tifa»  aihiiitet  of  a  subsequent  meeting,  confirming  the  acts  of  a  prior  meeting,  were  not  evidence 
of  what  took  place  at  such  prior  meeting. 

Qmmrtt  whether  a  call  can  be  made  except  by  a  resolution  put  into  writing. 

A  register  of  shareholders,  under  the  Joint  Stock  Companies  Act,  1856,  s.  16,  is  evidence  of 
dM  ownetihip  of  a  share  though  not  authenticated  by  the  seal  of  the  Company. 
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1860.       to  recover  the  amount  of  a  call  on  50  shares  standing  in  his 
^^^^'^'^"^      name. 

Cornwall 

MisiKo  Co.        The  Company   was  duly  registered  and  incorponted 
Bennett,     under  the  19  &  20  Vict.  c.  47.     The  articles  of  aasodi- 
tion  were  in  evidence;  the  material  clauses  of  which  were 
as  follows : — 

**  Art.  6.  The  directors  may  fh>m  time  to  time  mike 
such  calls  upon  the  shareholders  in  respect  of  all  monies 
unpaid  on  their  shares  as  they  shall  think  fit,  and  sudi 
calls  may  be  made  payable  by  instalments  or  otherwise; 
and  each  shareholder  shall  pay  the  amount  of  the  calls  so 
made  as  and  when  called  for  by  the  directors,  and  by  sudi 
instalments,  and  at  such  times  and  places  as  they  shill 
appoint,  &c. 

**  Art.  7.  Twenty-one  days  notice  of  any  call  shall  be 
given  by  advertisement ;  and  a  letter  under  the  hand  of  the 
secretary,  notifying  that  such  call  has  been  made,  shall,  as 
soon  as  convenient  thereafter,  be  delivered  or  sent  to  eveij 
shareholder  liable  to  pay  the  same. 

**  Art.  8.  A  call  shall  be  deemed  to  have  been  made  at  the 
time  when  the  resolution  authorizing  such  call  was  passed. 

^*  Art.  9.  If,  before  or  on  the  day  appointed  for  payment, 
any  shareholder  do  not  pay  the  amount  of  any  call  to 
which  he  is  liable,  then  such  shareholder  shall  pay  interest 
for  the  same,  &c.,  from  the  day  appointed  for  the  payment 
thereof  to  the  time  of  actual  payment. 

**  Art  10.  On  the  trial  of  any  action  to  be  brought  by  the 
company  against  any  shareholder  to  recover  any  debt  due 
for  any  call,  it  shall  be  sufficient  to  prove  that  the  name 
of  the  defendant  is  entered  in  the  register  of  shareholders 
of  the  Company,  as  a  holder  of  the  number  of  shares  in 
respect  of  which  such  debt  accrued,  and  that  twenty-one 
days  notice  of  such  call  was  advertised  in  some  London 
daily  newspaper ;  and  that  such  letter  as  aforesaid,  notifying 
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the  said  call,  has  been  delivered  or  sent  to  the  defendant ;        1860. 
and  it  shall  not  be  necessary  to  prove  the  appointment  of    ^i^^^l^^j^ 
the  directors  who  made  such  call,  nor  that  a  quorum  of  Mihino  Co. 
directors  was  present  at  the  meeting,  at  which  such  call     Bensbtt. 
was  made,  nor  any  other  matter  whatsoever.'* 

Art  79.  The  board  of  directors  may  delegate  any  of  their 
powers  to  committees,  &c. 

^  Art  84.  The  directors  shall  cause  minutes  to  be  made 
in  books  provided  for  the  purpose  *  *  *  of  all  resolutions 
and  proceedings  of  meetings  of  the  Company,  and  of 
the  directors  and  committees  of  directors;  and  any  such 
minutes  as  aforesaid,  if  signed  by  any  person  purporting 
to  be  the  chairman  of  any  meeting  of  directors  or  com- 
mittee of  directors,  shall  be  receivable  in  evidence  without 
•  farther  proof." 

The  register  of  shareholders  was  produced  and  the  de- 
fendant's handwriting  thereto  proved,  when  it  was  objected 
bj  the  defendant's  counsel,  that  the  register  of  share- 
holders was  not  admissible  in  evidence,  inasmuch  as  it 
was  not  sealed  with  the  seal  of  the  Company.  The 
minnte-book  of  the  Company  was  then  produced,  in  order 
to  prove  a  resolution  at  a  meeting  held  on  the  3rd  of 
May,  1859,  making  the  call  of  1/.  per  share.  The  minutes 
of  this  meeting  were  not  signed  by  the  chairman  or  any 
other  person.  A  minute  in  the  same  book  of  a  meeting,  held 
on  the  15th  of  June,  confirming  the  proceedings  at  the  pre- 
Tiooa  meeting,  was  then  tendered  in  evidence.  This  minute 
was  duly  signed  by  the  chairman  present  at  that  meeting. 
It  was  objected  that  this  confirmation  of  the  acts  of 
the  previous  meeting  could  only  take  effect  from  its  date, 
and  as  the  action  was  brought  on  the  8th  of  June,  such 
last  mentioned  minute  was  not  receivable  in  evidence  to 
sustain  the  action.  A  letter  from  the  secretary  to  the  de- 
fendant announcing  the  call  was  also  given  in  evidence. 
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1860.  The  learned  Ju^  tlirected  a  verdict  to  be  entenl 

^^1^^     for  the  plaintifl^  reserving  leave  to  the  defendant  to  flOOM 
MufiRo  Go.    to  enter  a  nonsuit,  on  the  erounds  that  the  defendant 
not  a  roistered  shareholder;   that  the  register  of 
did  not  bear  the  seal  of  the  Company ;  that  the  mu 
book  containing  the  entry  of  the  resolution  at  the 
ing  held  on  the  3rd  of  May,  1859,  for  making  thetiftf 
was  not  signed  by  the  chairman  or  any  other  person;  Mi 
that  the  resolution  passed  at  the  meeting  held  on  the  ISA  if  < 
June,  con&nning  the  resolution  of  the  former  meeting,  com  - 
only  take  efiect  from  its  date. 

Lush,  in  Michaelmas  Tenn  (Nov.  7),  moved  apoflflli 
ingly.  On  the  point  v^ther  there  was  evid«a«e  ihl 
the  defendant  was  a  shareholder,  the  r^bter  not  lm§ 
authenticated  by  the  seal  of  the  Company,  he  subaitlii 
that  though  the  Joint  Stock  Companies  Act,  IM^ 
(19  &  20  Vict  c  47,  s.  16),  does  not  expressly  reqinre«k 
authentication,  differiog  in  that  respect  from  the  ComfMOHi 
Clauses  Consolidation  Act,  8  &  9  Vict  c.  16,  &  9,  Al 
question  was  whether,  notwithstanding  that  difiereao^ft 
seal  was  not  necessary.  The  Court  intimated  a  contniy 
opinion,  and  a  rule  was  refused  on  that  point ;  but  a  fob 
was  granted  on  the  grounds  that  the  resolution  for  the  ell 
in  question  was  not  admissible,  and  that  there  was  no  kgi 
proof  of  a  call  prior  to  the  commencement  of  the  actioBi 

Joseph  Brown  now  shewed  cause. — There  was  sufficMt 
evidence  that  the  call  was  made.  By  the  19  &  20  Vict  c.  43% 
s.  10,  the  articles  of  association  bind  the  shareholders  to  tbt 
same  extent  as  if  each  shareholder  had  affixed  his  sed 
thereto,  or  otherwise  duly  executed  the  sanie^  and  then 
were  in  such  articles  contained  a  covenant  to  conform  to  iD 
the  regulations  of  such  articles.  Now  by  Article  10^  kk 
provided  that,  in  actions  for  calls,  it  shall  be  aoffident  to 
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pTOYe   that  the  name  of  the  defendant  is  entered  in  the        isec^. 
TcgiBter  of  shareholders,  as  a  bolder  of  the  number  of     ^^"''^^ 

,  ^  Cornwall 

B^^^es  iD  respect  of  which  such  debt  accrued ;  that  twenty-    Mining  Co. 
^^^  dajs  notice  of  call  was  advertised,  and  that  a  letter     Bennett. 
^^>^er  the  hand  of  the  secretary,  notifying  the  call,  had  been 
^ivered  or  sent  to  the  defendant,  and  that  it  shall  not  be 
'^^cessary  to  prove  any  other  matter  whatsoever.    [^Mariiny  B. 
—  Your  argument  would  go  to  this  extent,  that  it  is  not 
'decenary  to  prove  the  calL]     By  Article  8,  a  call  is  to  be 
*'  deemed  to  have  been  made  at  the  time  when  the  reso- 
'i>lion  authorising  such  call  was  passed."    The  call  was 
n^ule  on  the  3rd  of  May.     The  minutes  are  not  the  call, 
i^c>Y  are  they  even  the  resolution  authorising  it ;  they  are 
^rely  evidence  of  the  resolution.    In  practice,  the  minutes 
not  made  at  the  meeting  authorising  the  call ;  they  are 
P«:a  t  mto  shape  from  rough  notes  then  made  by  the  secretary  or 
cb^rman,and  are  coufirmed  or  signed  at  a  subsequent  meet- 
There  need  be  no  minutes  at  all   If  no  entry  had  been 
in  the  books,  the  call  might  have  been  proved  by  parol 
e^'ideuce.     The  84th  Article  provides  that  the  minutes  ''if 
n^ned,  &C.,  shall  be  receivable  in  evidence  without  further 
pr^ooC"    The  object  of  that  provision  is  to  save  the  expence 
<>f   calling  the  secretary— not  to  prevent  the  directors  from 
P^'oting  their  proceedings  by  other  evidence.     [Martin,  B. — 
I^  is  necessary  to  bear  in  mind  that  we  are  dealing  with  a 
corporation.     By  Art  84,  the  directors  are  to  cause  minutes 
^*^  le  made  in  books,  provided  for  the  purpose,  of  all  reso- 
mticms  and  proceedings  of  meetings  of  the  Company  and 
^f  the  directors.     If  the  directors  omit  to  minute  a  rcso- 
"*^5oa,  it  is  no  resolution.     Bramwell,  B. — The  minutes  of 
^"O  meeting  of  directors  on  the  3rd  of  May  not  being  signed, 
there  is  no  evidence  of  the  call.]    Whether  the  chairman  who 
'V^ed  the  minutes  of  the  subsequent  meeting,  confirming 
^'^  was  done  at  the  former  meeting,  was  or  was  not  the  chair- 
^'^^  of  the  former  meeting  is  not  material  under  Article  84. 
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The  signature  of  any  chairman  even  at  a  subsequent  meedng 
is  sufficient.  (On  this  point  he  referred  to  Miles  v.  Btrngkif) 
and  The  Southampton  Dock  Company  v.  Richards  {b), )  [Af<l^ 
tin^  B. — Can  it  be  contended  that  if  it  appears  that  the 
chairman  who  signed  at  the  subsequent  meeting  was  not 
present  at  the  prior  meeting,  his  signature  would  be 
sufficient  ?] 


Lush  and  Morgan  Lloyd^  who  appeared  to  support  the 
rule,  were  not  called  upon. 

Mabtin,  B. — We  are  all  of  opinion  that  the  Terdict 
cannot  stand.     I  think  that  directors  of  joint  stock  oon- 
paniesy  who  are  empowered  by  19  &  20  Vict.  c.  47  to  bind 
others  by  their  acts,  must  proceed  in  conformity  with  the 
requisitions  of  that  statute  and  of  the  articles  of  assodi- 
tion ;  and  if  they  do  not,  their  acts  are  not  binding,  b 
seems  to  me  that  a  resolution  for  a  call  is  not  efiectml 
unless  put  into  writing.     We  are,  however,  all  of  ofMoioD 
that  on  another  ground  this  rule  must  be  absolute ;  tit} 
that  the  minutes  of  a  meeting  subsequent  to  that  at  which 
the  call  is  presumed  to  have  been  made,  confirming  the 
proceedings  of  the  previous  meeting,  are  not  evidence  of 
the  proceedings  at  the  previous  meeting  so  as  to  prove  the 
making  of  the  call     In  my  judgment  that  which  is  required 
by  the  Articles  of  Association  and  the  Act  is  a  minute  of 
the  meeting  at  which  the  call  was  made,  signed  bj  tlie 
chairman  of  that  meeting.     In  the  absence  of  such  a  minute 
there  was,  in  this  case,  no  evidence  that  the  call  was  made* 
My  brothers  think  that  there  ought  to  be  a  new  trial  on 
payment  of  costs. 

Bramwell,  B. — But  for  what  my  brother  Martin  has 
said,  I  should  not  have  thought  it  essential  that,  in  order  to 

(a)  3  Q.  B.  S45.  (&)  1  M.  &  6.  448. 
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make  a  valid  call,  there  should  be  a  minute  of  the  resolu-       i860. 
tion  signed  by  the  chairman.     Neither  the  Act  nor  the     cw[jj^^i, 
Articles,  appear  to  me  to  make  a  signed  minute  essential.    Mining  Co. 
The  call  does  not  depend  on  the  minute,  nor  the  validity      Bkhnbit. 
of  the  minute  on  its  being  signed.     The  84th  Article  does 
not  say  that  the  minutes  shall  be  signed,  but  only  what 
effect  they  shall  have  in  evidence,  if  signed.     The  only 
consequence  of  a  minute  not  being  signed  is,  that  it  is 
not  receivable  in  evidence.    The  minutes  of  the  subsequent 
meeting  are  signed,  but  their  confirmation  of  the  former 
minute  does'  not  render    it  receivable  in  evidence.     The 
confirmation  is  a  mere  declaration  that  the  directors  present 
at  that  meeting  were  satisfied  as  to  what  took  place  at  the 
prior  meeting.     Mr.  Brown  relied  upon  Article  10,  but  it 
does  not  enable  us  to  be  satbfied  with   the  proof  that 
was  given.     It  requires  notice  of  such  call,  and  how  could 
that  be  proved  without  proof  that  the  call  was  made  ?     I 
ibink,  moreover,  that  parties  cannot  be  allowed  to  make 
that  evidence  which  b  not  evidence  by  the  general  law  of 
ibe  land. 

CoANNBLL,  B. — I  am  also  of  opinion  that  the  verdict  can- 
not stand.  On  the  first  point  I  am  inclined  to  agree  with 
mj  brother  Martin,  that  in  order  to  make  a  valid  call  there  ' 
must  be  a  minute  in  writing  of  the  resolution,  but  as  to 
that  I  express  no  decided  opinion.  Upon  the  point  that 
Article  10  rendered  it  unnecessary  for  the  plaintiffs  to  prove 
a  call,  I  adopt  the  view  of  my  brother  Bramwell,  that 
the  10th  Article  does  not  enable  us  to  dispense  with  the 
rales  of  evidence.  The  9th  section  of  19  &  20  Vict.  c.  47, 
only  puts  the  shareholder  in  the  same  position  as  if  he 
had  executed  the  Articles.  Article  10  must  be  read  in  con- 
nection with  Articles  6  and  9,  which  create  the  debt  when 
the  call  is  properly  made.     Assuming  that  Article  10  is 
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not  sufficient  to  dispense  with  proof  that  the  call  W0 
made,  the  question  being  whether  there  was  evidence  of  t 
call,  I  think  that  there  was  no  such  proof  as  to  satisfy  the 
requirements  of  the  Articles.  The  minutes  of  the  fint 
meeting  were  not  signed,  and  although  there  is  a  agnatun 
to  the  minutes  of  the  second  meetings  those  minutes  ire 
only  hearsay  evidence  of  what  passed  at  the  prior  meetini^ 
The  plaintifis  not  desiring  a  new  trial,  the  rule  will  be 

absolute  for  a  nonsuit. 

Bole  absolute. 
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Plant  and  Another  v.  Cottebill,  Styche  and  Cufft. 

IJeTINUE  for  the  title  deeds  of  a  messuage  and  land  at 
Great  Wyriey  in  the  county  of  Stafford. 

Pleas  by  the  defendants  Styche  and  CliffL-*  First,  not 

guilty.     Secondly,  that  the  deeds  were  not  the  plaintifiV* 

•pointed  who   Thirdly,  that  the  causes  of  action  did  not  accrue  withm  rix 

died  m  1840.  -^' 

In  1844,  tnd      years  before  the  commencement  of  the  suit. 

The  defendant  Cotterill  pleaded  similar  pleas,  and,  in 
addition,  a  plea  that  he  did  what  was  complained  of  by  the 
plaintiffs*  leave. 

Issues  were  joined  upon  the  pleas. 

At  the  trial,  before  Bnxmtoell,  B.,  at  the  London  sittings 
after  last  Michaelmas  Term,  it  appeared  that  in  1823  one 
William  Brown  became  bankrupt  At  that  time  an  as- 
signee was  appointed,  who  died  in  the  year  1840.    In  1844, 


after  the 
passing  of  the 
1  Wm.  4,c.66, 
certain  lands 
came  to  the 
bankrupt  by 
descent  which 
he  conreyed  to 
the  defendants 
in  the  following 
year.     The 
bankrupt  died 
in  1863  with, 
out  erer  baring 
obtained  a 
certificate.    In 
1858  the  plain 


tifis  were  appointed  assignees  under  the  bankruptcy,  and  recorered  the  land  in  question  hjeJM 
ment  In  detinue  for  the  title  d^s: — Held,  first,  that  by  the  Bankrupt  Iaw  CoiMidati 
Act,  1849.  ( 12  &  13  Vict.  c.  106,  ss.  4.  142,)  on  the  appointment  of  the  plaintifi  as  aasinei 


eject- 
idatioB 


,.  appointment 

the  property  in  the  land  and  deeds  relating  to  it  Tested  in  them. 


Secondly,  that,  inasmuch  as  until  the  appointment  of  the  plaintiffs  as  assignees  there  waa  ao 
detention  of  the  deeds  adrcrscly  to  them,  the  Statute  of  Limitations  was  no  answer  to  the 
plaintiflb*  claim. 
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the  bankrupt,  on  the  death  of  his  sistery.became  entitled  as        i860. 
heir  at  law  to  some  freehold  land  at  Great  Wyrley  in  the 
parish  of  Cannock,  to  which  the  title  deeds  sought  to  be 
recovered  in  this  action  related.     On  the  1 2th  May,  1845, 
the  bankrupt  executed  a  voluntary  conveyance  of  the  pro- 
perty to  trustees,  viz.  the  defendant  Cotterill  and  one  John 
Brown,  for  the  benefit  of  his  children.      John   Brown 
having   been    removed    from   the    trust,    the    defendants 
Styche  and   ClifFt  were   appointed  new  trustees  in   his 
stead,  jointly  with  the  defendant  Cotterill.     In  1858  the 
plaintifis  were  appointed  assignees  under  the  bankruptcy^of 
William  Brown,  and  shortly  afterwards  recovered  judgment 
in  an  action  of  ejectment  against  a  tenant  of  part  of  the 
land.     The  plaintifis  then  caused  to  be  served  on  the 
defendants  a  written  notice  signed  by  the  plaintiffs,  that 
they  disaflSrmed  and  disagreed  to  the  title  of  the  bank- 
rupt and  all  persons  claiming  through  or  under  him,  to 
all  real  and  personal  effects  which  belonged  to  the  bank- 
rapt  at  the  time  of  his  bankruptcy,  or  descended  or  came 
to  him  subsequently  thereto,  and  that  they  had  obtained 
jodgment  in  an  action  of  ejectment  for  the  recovery  of 
the  said  lands,  and  that  they  required  the  defendants  to 
deliver  up  all  deeds,  muniments  and  writings  in  their  cus- 
tody relating  to  the  title  to  the  said  lands.   The  defendants 
refused  to  give  up  the  deeds.     The  bankrupt,  who  died  in 
1853,  never  obtained  a  certificate. 

On  this  evidence  the  defendants'  counsel  objected,  first, 
that  it  was  not  shewn  that  the  plaintifis  had  any  property 
iu  the  title  deeds  in  question;  and,  secondly,  that  their 
right,  if  any,  was  barred  by  the  Statute  of  Limitations. 
The  learned  Judge  directed  a  verdict  to  be  entered  for  the 
plaintifis,  reserving  leave  to  the  defendants  to  move  to 
enter  a  verdict  for  them. 

JLacfA,  for  the  defendant  Cotterill,  and  Collier^  for  the  de- 
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fendants  Styche  and  Cliflft,  in  Hilary  Tcnn,  obtained  rate 
to  entera  nonsuit  or  verdict  for  the  defendants,  on  the  gronnds 
V.  that  the  title  of  the  plaintifis  had  no  relation  back  so  aito 

vest  the  property  in  the  tide  deeds  in  them ;  secondly,  tbtt 
the  action  was  barred  by  the  Statute  of  Limitations. 

* 

Mantagtu  Smith  and  Gray  now  shewed  cause.— Fo^ 
merly,  in  order  to  vest  the  bankmpt*s  real  property  in  hk  ' 
assignees,  it  was  necessary  that  an  assignment  or  baigain 
and  sale  should  be  executed.    The  5  Geo.  2,  c  30,  wis 
the  Bankrupt  Act  in  force  at  the  time  of  William  BrowD'i 
bankruptcy.     By  the  6  Geo.  4,  c.  16,  s.  64,  it  was  provided 
that  the  '^  Commissioners  shall,  by  deed  indented  and  en* 
rolled  &C.,  convey  to  the  assignees,  for  the  benefit  of  the 
creditors,  all  lands,  tenements  and  hereditaments,  except 
copyhold  or  customary-hold  &c.,  to  which  any  bankropt  ii 
entitled,  and  all  interest  to  which  such  bankrupt  is  entitled 
in  any  of  such  lands  &c.,  and  all  such  lands  &c.  as  he  shaD 
purchase,  or  shall  descend,  be  devised,  revert  to  or  come  to 
such  bankrupt  before  he  shall  have  obtained  his  certificate, 
and  all  deeds,  papers  and  writings  respecting  the  same; 
and  every  such  deed  shall  be  valid  against  the  bankrupt 
and  against  all   persons  claiming   under  him.*'     By  tbe 
1  &  2  Wm.  4,  c.  56,  s.  26,  it  was  enacted  that  *'  where  any 
person  shall  have  been  adjudged  a  banknipt  all  such  present 
and   future  real   estate  of  such  bankrupt  &c.  as  by  tbe 
6  Gea  4,  c.  16,  is  directed  to  be  conveyed  by  the  Com- 
missioners to  the  assignees,  shall  vest  in  such  bankrupt*! 
assignee  or  assignees  for  the  time  being  by  virtue  of  his  or 
their  appointment,  without  any  deed  of  conveyance  ibr 
that  purpose;  and  as  often  as  any  such  assignee  or  as- 
signees shall  die  &c.,  and  a  new  a<ssignee  or  assignees  shall 
be  duly  appointed,  such  of  the  aforesaid  real  estate  as  shaD 
remain  unsold  or  unconveyed  shall  by  virtue  of  such  ap- 
pointment vest  in  the  new  assignee  or  assignees^  either 
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alone  or  jointly  with  the  existing  assignees,  as  the  case        I860, 
roaj  require,  without  any  conveyance  for  that  purpose."      ^p"^*^*^ 
That  section,  which  applied  to  past  as  well  as  future  bank*  v* 

,  ,  .  .  COTTBKILL. 

mptcies,  for  the  first  time  dispensed  with  the  necessity  of  a 
fresh  assifjpiment  to  vest  the  bankrupt's  after-acquired  real 
property  in  his  assignees.  The  12  &  13  Vict,  c.  106  re- 
pealed the  former  Acts,  and,  by  section  4,  it  is  enacted  that 
**all  proceedings  in  bankruptcy  depending  at  the  com- 
mencement of  that  Act"  shall  be  '^  proceeded  in  and  brought 
to  a  conclusion  under  the  provisions  of  that  Act  :**  provided 
that  '*  nothing  in  that  Act  contained  shall  render  invalid  any 
proceedings  in  bankruptcy,'*  or  **  lessen  or  affect  any  right, 
title,  claim,  demand  or  remedy  which  any  person  now  has 
or  hereafter  may  have  under  or  by  virtue  thereof."  The 
142nd  section  provides  that  ^*  when  any  person  shall  have 
been  adjudged  a  bankrupt,  all  lands  &c.,  except  c(9pyhold 
or  customary-hold  &c.,  to  which  any  bankrupt  is  entitled, 
and  all  interest  to  which  such  bankrupt  is  entided  in  any  of 
aach  lands  &c.,  and  of  which  he  might  &c.  have  disposed 
&a,  and  all  such  lands  &c.  as  he  shall  purchase,  or  shall 
descend,  be  devised,  revert  to,  or  come  to  such  bankrupt 
before  he  shall  have  obtained  his  certificate,  and  all  deeds, 
papers  and  writings  respecting  the  same,  shall  become 
absolutely  vested  in  the  assignees  for  the  time  being  &c. ; 
by  virtue  of  their  appointment,  without  any  deed  of  con- 
veyance for  that  purpose ;  and  as  often  as  any  such  assignee 
shall  die  &c.,  such  of  the  real  estate  as  shall  remain  unsold 
&a  shall  vest  in  the  new  assignee."  Young  v.  Rishworth  (a) 
shews  that  the  6  Geo.  4,  c.  16,  has  a  retrospective  operation, 
so  that  an  assignee  appointed  under  that  Act  takes  all  the 
property  which  might  have  been  conveyed  to  an  assignee 
under  the  old  Acts.  Here,  while  the  bankrupt  was  uncer- 
tificated, property  descended  to  him   which,  under  the 

(a)  8  A.  &  £.  470. 


434  £XCH£QUE&  BEPOKTIL 

1800.  1  &  2  Wm,  4,  c.  66,  s.  26,  Yested  in  the  then  aarignee. 
It  therefore  vested  in  the  plaintifia  as  soon  as  thej  were 
appointed  assignees. 

As  to  the  Statute  of  Limitations.  From  1840,  when 
there  was  no  assignee,  till  1858,  when  the  plundffs  were 
appointed  assignees,  the  bankrupt  or  those  claiming  undor 
him  were  justified  in  holding  the  deeds ;  but  on  the  pUiD- 
tiSs*  appointment  as  assignees  the  right  of  the  defendants 
to  hold  them  ceased,  and  on  the  refusal  of  the  defendants 
to  give  them  up  a  right  of  action  in  detinue  accrued  to 
the  plaintiflfk  The  deeds  are  part  of  the  estate,  and  ai  a 
general  rule  go  with  iu 

Kinffdm^  for  the  defendant  CotteriU,  aigoed  io  soppoit 
of  the  rule. — The  bankrupt  was  dead  at  the  time  when  the 
present*  assignees  were  appointed.     In  his  lifetime  he  otn- 
veyed  the  propertj  to  which  the  title  deeds  relate  to  tnt- 
tees,  John  Brown  and  the  defendant  CotterilL    If  that  ooft- 
vevance  was  inoperative  the  estate  vested  in  the  bankmptt 
heir  at  law.     It  never  vested  in  anj  assignee  during  the 
lite  of  the  bankrupt,  and  it  was  divested  firooi  the  bankropt 
IvR^rv  anv  ase^gnee  was  aj^pointed.    [BoUack^  C  B. — CodU 
the  Commissioners^  under  the  statutes  {urmerlv  in  fbrce^  but 
ciMf^vevcd  the  piupertv  bv  bargain  and  sale  to  the  aasigoecs  aflor 
tlie  death  of  the  hanknipc  r]     It  is  aobmitted  that  thev  eodd 
ix^'t.    [^/Va^  C.  B. — Probablv  the  bankiupc  was  no  more 
than  a  tiu$te^^  tl^  thecxediton.     Could  he  coove v an j laiger 
inten»(  than  thai  k»  the  defendants  r]     No  pcoviakMi  has 
lv>efi  md^  In  anv  ot  the  statum  lir  ifae  death  ot  m  bank- 
n::^  ;  aravi  in  cfcw  oC  a  bankrapc  s  death  there  is  nodnig 
>»i^cii  cv<*  :o  aa  «s^rve  MbsvcoeotiT  appointed  anj 
vx-y>t>«r:y  whx-i   oevw  w^seed  ia  d:«  cid  as^cnce.    Hie 
Uirxi  wvtSccL  cc  :be  IS  i  13  \1«.  c  l«  ooiy  pvovides 
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to  the  bankrupt  after  the  passing  of  that  Act  [Pollock, 
C.  B. — If  a  merchant,  having  no  real  propertji  became 
bankrupt,  and  having  afterwards  succeeded  to  real  property  ^^^^^^ 
conveyed  it  away  while  the  6  Geo.  4,  c.  16  was  in 
operation  could  not  the  Commissioners  have  assigned  it?] 
Under  the  statutes  in  force  when  this  real  property  des- 
cended to  the  bankrupt  the  creditors  might  have  taken 
steps  to  possess  themselves  of  it,  and  it  is  their  own  laches 
that  they  did  not  do  so. 

ColSer  and  Cole,  for  the  defendants  Styche  and  Clifft*-^ 
First,  the  pbuntifis  have  no  title  to  the  deeds.  On  their 
aj^mntment  as  assignees^  they  only  took  the  real  estate  of 
which  the  bankrupt  was  seised  at  the  time  of  his  bankruptcy. 
Under  the  old  law,  before  assignment  the  assignees 
were  not  even  equitably  interested  in  the  bankrupt's  after- 
acquired  real  property :  JSx  forU  Pt&udfoot  (a).  All  the 
future  personal  estate  of  the  bankrupt  was  a£Pected  by  the 
assignment;  but,  as  to  future  real  estate,  in  order  to  vest 
it  in  the  assignees  there  most  have  been  a  new  bargain  and 
sale.  In  Carleton  v«  LeighUm  (&)  it  was  held  that  an  estate 
which  came  by  descent  to  the  bankrupt  after  the  bargain 
and  sale  of  the  CommiBsioners  and  before  certificate  was 
the  property  of  the  bankrupt,  and  that  neither  the  legal  nor 
equitable  interest  would  vest  in  his  assignees  except  by  a 
mbaequent  assignment.  Prior  to  the  1  &  2  Wm.  4,  c«  66, 
the  real  property  of  a  bankrupt  only  passed  to  his  as- 
signees by  indenture  of  baigain  and  sale  enrolled.  From 
the  13  Eliz.  c.  7,  s.  2,  until  the  6  Gea  4,  c.  16,  the  assignees 
ooly  took  the  real  estate  which  the  bankrupt  possessed  at 
the  time  of  his  bankruptcy.  The  6  Geo.  4,  c.  16,  s.  64, 
nsqnired  the  Commissioners  to  convey  all  real  estate  which 
might  come  to  the  bankrupt  before  he  obtained  his  certifi- 
(a)  1  Atk.  252.  {h)  3  Meriv.  667. 
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1880.       ^^^  9  bu^  neverthelesBy  until  the  cooTeyance  was  execoud 
the  property  remained  in  the  bankmpt :  Carbion  t.  Leighr 
ton  (a).    The  1  &  2  Wm.  4,  c.  56,  a.  26,  Tested  all  tbe 
present  and  future  real  estate  in  the  asrignees  for  the  ume 
being  by  virtue  of  their  appointment,  without  any  deed  of 
conveyance.     The  26th  section  of  that  statute  is  not  retro- 
spective.    There  is  a  material  difference  in  the  language  of 
that  section  and  the  25th,  which  relates  to  the  bankropA 
personal  estate.     The  words  of  the  25th  section  are  **  when 
any  person  katk  beem  adjudged  a  bankrupt ;"  the  26di  Mo- 
tion has  the  words  ^  where  any  person  skaU  have  km 
adjudged  a  bankrupt."    The  ezprcasioQ  being  ^'fiitiire* 
cannot  be  read  as  ^past*  without  doing  violence  to  the 
grammatical  constmctioik     The  words  **  shall  be  adjudged 
a  bankrupt  **  would  have  been  inaccurate,  because  the  pro- 
perty is  not  to  vest  in  the  assignees  contempoianecNBlj 
with  the  bankruptcy,  but  upon  another  event,  namely,  As 
aj^intment  of  aasigoeesL    As  a  general  rule,  statutes  are 
not  to  be  construed  retrospectively,  so  as  to  defieai  enOng 
rights :  J/om  v.  Dmrdem  (i\     Tattmf  v.  RiMkworA  (e)  if  tt 
authority  in  &vour  of  the  definidant,  for  the  127th  section 
of  the  6  Ge\x  4,  c.  Id,  upon  which  that  cmse  was  deddedb 
ha$  wotds  both  past  and  future,  viz.  ''shall  be  or  become 
bankrupt,  and  ionr  mdiaimtd  or  skmn  ktreaflar  cbiaim  soch 
certidcate.^    Besides,    the   Court    coosidered    therasdvei 
KHind  by  ihe  dec^sccn  in  £bim   v.  Braddick  (cf).    Hk 
6  Gev.\  4«  c.  1^  r«^peaLed  all  the  fixmer  Bankrupt  Ads,  so 
thd:  ;iZL  act  of  baakntpccx  ctKnmitted  before  could  noc  sap- 
port  a  cvxnsuissaoii  ssoed  aner  thac  statute  came  into  ope* 
ndoQ :  .ViAArsr  v.  IhsU  ^\     Tbere  tbe  Act  was  cmraiiifJ 
A$  ucc  Livic^  dL  KOxispecdv^  opera;iofi,  althoagfa  by  soeli 
a  cvxtscnaccoQ  tbete  were  bss&t  eves  in  which  do 
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Bion  of  bankruptcy  could  issue*    The  2  &  3  Vict  c  29,        iggo. 
which  provided  against  a  bon&  fide  execution  being  de- 
feated by  the  relation  of  the  title  of  the  assignees  to  the 
act  of  bankruptcy,  was  held  not  to  apply  to  a  case  where 
the  assignees  were  appointed  before  the  statute  passed: 
V.  PMUips  (a).     So  where  a  deposition  proving  an 
t   of  bankruptcy  was  made  under  the  5  Geo.  2,  c.  30, 
but  was  not  enrolled  until  after  the  6  Geo.  4,  c.  16,  came 
into   operation,  it  was  held  that  the  deposition  was  not 
flbdmiBsible  in  evidence,  the  5  Geo.  2,  c.  30,  having  been 
repealed  by  the  6  Geo.  4,  c  16;  and  that  the  92nd  section 
of  that  Act,  which  makes  depositions  conclusive  evidence 
of  the   matters  therein  contained,   was  prospective,  and 
supplied  only  to  commissions  sued  out  after  the  passing  of 
that  Act :  Key  t.  Goodwin  {b).     Again,  the  24th  section 
of  the  6  &  6  Vict.  c.  122,  whereby  the  London  Gazette, 
contwiing  the  advertisement  of  the  adjudication  of  bank- 
niptcy,  was  made,  in  certain  cases,  conclusive  evidence  of 
the  bankruptcy,  was  held  not  to  apply  to  adjudications 
made  before  that  Act  came  into  operation:  Edwards  v. 
Shurren  (c).    WUUami  v.  Smith  (d)  affords  another  instance 
in  which  the  Court  refused  to  give  a  statute  a  retrospective 
operation.     The  same  construction  must  be  put  upon  the 
12  &  13  Vict.  c.  106,  ss.  141, 142,  as  upon  the  1  &  2  Wm.  4, 
c.  56,  SB.  25, 26.   If  the  Commissioners  had  not  executed  any 
bargain  and  sale  of  the  bankrupt's  real  estate  at  the  time 
the  1  &  2  Wm.  4,  c  56,  came  into  operation,  a  new  assignee 
appointed  under  it  would  only  have  taken  such  estate  as  the 
previous  assignee  had.    Moreover,  when  the  bankrupt  ac- 
quired and  disposed  of  this  property  there  was  no  assignee  in 
whom  it  could  vest.  Therefore,  assuming  that  the  6  Geo.  4, 
c.  16,  is  still  in  force,  so  as  to  enable  assignees  appointed  at 

(a)  7  M.  &  W.  536.  (c)  1 1  M.  &  W.  595. 

(6)  4  M.  &  P.  341.     S.  C.         (<Q  2  H.  &  N.  443. 
6  Bing.  576. 
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any  time  to  take  a  conveyance,  since  there  was  no  conte}- 
ance  or  assignee,  the  bankrupt  lawfully  held  and  lawhllj 
9'  sold  the  property.  By  the  Insolvent  Act.  1  &  2  Vict,  c  110, 

the  future  estate  of  an  insolvent  may  be  taken  under  the 
judgment  entered  up  in  pursuance  of  the  87th  section;  but 
where  an  insolvent  died,  no  judgment  having  been  entncd 
up,  Sir  J.  Bamilly,  M.  R.,  held  that  a  scheduled  creditor  ImkI 
no  remedy  against  his  assets :  In  re  Moylan  (a).    A  similir 
construction  was  put  on  the  Insolvent  Act,  7  Grea  4,  c  07, 
8.  57,  by  Sir  R.  Kindersky,  V.  C. :  HoUgraoe  v.  Hedgu{h). 
Secondly,  the  right  of  action  is  barred  by  the  Stitote 
of  Limitations.    On  the  12th  May,  1846,  the  bankropt 
executed  the  setdement  by  wluch  he  conveyed  the  pro- 
perty to  trustees  for  the  benefit  of  his  children,  and  tbe 
deeds  were  delivered  at  the  same  time.     If  trover  hid 
been  brought  the  conversion  would  have  accrued  at  tin 
time  of  taking  possession  of  the  deeda     The  21  JaCi  li 
c.  16,  s.  3,  imposes  the  same  limitation  on  actioni  d 
trespass,  detinue  and  trover.    In  trover  the  statute  mni 
from  tbe  time  of  the  conversion,  not  from  the  time  of  iti 
discovery :  Granger  v.  Creorge  (c).    If  it  be  held  that  in 
detinue  there  is  a  continued  detention  from  day  to  di^i 
this  consequence  will  follow,  that  if  trover  were  broa|^ 
the  statute  would  be  a  bar,  but  if  detinue  were  brought  it 
would  be  no  answer;  so  that  there  would  be  diffierent 
periods  of  limitation  for  trover  and  detinue,  although  the 
statute  includes  both  in  the  same  enactment     That  ooaU 
never  have  been  the  intention  of  the  legislature.     In  tres* 
pass  against  an  officer  of  the  customs  for  seising  goods  if 
forfeited,  the  limitation  runs  from  the  time  of  the  actoil 
seizure :  Godin  v.  FerrtM  {d).     IFoOock,  C.  B.,  referred  to 
PhilpM  V.  Kelky  («).]  There  the  goods  had  been  deposited 

(a)  16  Beav.  220.  (^0  2  H.  Black.  14. 

\h)  3  Drew.  74.  (e)  3  A.  &  £.  106. 

(c)  5  B.  &  C.  149. 


Plaht 
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by  a  third  person  with  the  defendant  on  behalf  of  the 
pUuDtiffy  and  there  was  no  evidence  from  which  the  jury 
oould  conclude  a  demand  and  refusal  more  than  six  years  9, 

COTTXRILL* 

heton  action  brought.  [PoUocky  C.  B. — The  moment  the 
dalendants  ceased  to  be  the  owners  of  the  estate,  they  held 
the  title  deeds  for  the  owner.  If  a  person  who  went  abroad, 
mod  was  supposed  to  be  dead,  returned  to  this  country 
witliin  twenty  years  and  found  another  person  in  possession 
of  bis  estate  and  title  deeds,  according  to  your  argument 
hm  might  bring  ejectment  and  recover  the  estate,  but  his 
right  to  recover  the  title  deeds  would  be  barred  by  the 
flialute.  The  right  to  recover  the  title  deeds  is  coextensive 
with  the  right  to  recover  the  land] 

FoLLOCK,  C.  B. — ^This  is  a  rule  to  set  aside  a  verdict 
obtained  by  the  plaintiff  at  the  trial  before  my  brother 
BramweUy  and  to  enter  a  nonsuit  or  a  verdict  for  the  de- 
linidants.  The  action  is  in  detinue  to  recover  certain  title 
deeds.  In  addition  to  other  pleas,  there  is  a  plea  of  the 
Statute  of  Limitations.  I  will  dispose  of  that  first.  If  the 
plea  of  the  Statute  of  Limitations  could  prevail  in  this  case, 
diat  might  occur  which  I  suggested  in  the  course  of  the 
ngoment,  viz. :  that  a  person  returning  from  abroad,  who 
supposed  to  be  dead,  and  whose  estate  had  been  taken 
lion  of  by  the  next  in  succession  for  more  than  six 
might  recover  back  his  estate,  but  could  not  recover 
his  title  deeds.  The  argument  for  the  defendants  would 
eertainly  apply  to  a  case  of  that  kind.  But  Philpott  v. 
JUZcy  (a)  proves  that,  even  with  respect  to  a  chattel  which 
a  person  holds,  the  property  is  not  necessarily  detained  so 
aa  to  defeat  either  trover  or  detinue  because,  the  party  has 
had  it  for  more  than  six  years.  In  order  to  make  the  title 
perfect,  there  must  have  been  something  in  the  nature  of 

(a)  3  A.  &  £.  106. 
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1860.        an  adverse  possession  for  more  than  six  years;  then,  indeed, 
^"^^    '      the  party  would  have  a  right  to  the  chattel,  as  in  the  cue 
»•  of  ejectment  an  adverse  possession  for  more  than  twenty 

years  is  a  bar  to  the  claim.  But  the  case  of  a  title  deed 
is  very  different.  The  title  deed  belongs  to  the  esUle, 
and  should  go  with  it ;  and  so  long  as  a  person  is  the 
apparent  owner  of  the  estate  his  possession  of  the  title 
deeds  is  not  adverse  to  the  real  owner,  but  rather  in  accord- 
ance with  the  then  presumed  title.  But  when  the  reil 
owner  comes  and  claims  the  estate,  and  proves  that  he  hm 
a  better  title,  the  holding  of  the  deeds  is  only  adverse  fixMn 
the  time  it  turns  out  that  the  person  having  them  is  not 
entitled  to  keep  them.  This  is  the  legal  view  of  the  caie; 
but  there  can  be  no  doubt  that  if  it  were  put  to  a  jmj 
whether  or  not  there  was  any  adverse  possession,  they 
would  say  not;  rather  a  friendly  possession — ^taking  care  of 
the  title  deeds  as  part  of  the  property.  If  a  person  ia 
possession  of  an  estate  holds  the  title  deeds  as  if  he  wen 
the  owner,  and  it  turns  out  he  is  not,  he  holds  them  (x  the 
owner. 

I  think,  therefore,  the  Statute  of  Limitations  cannot  be 
set  up  against  this  claim,  and  the  case  resolves  itself  into 
this — whether  the  parties  who  ask  for  the  title  deeds  are 
entitled  to  the  property.     They  are  the  assignees  under  a 
commission  of  bankruptcy,  founded  on  the  5  Geo.  2,  c.  30. 
No  doubt  at  one  time  real  property  belonging  to  a  bankrupt 
passed  only  by  bargain  and  sale  enrolled ;  and  that  passed 
only  property  then  existing.     An  alteration  was  made  in 
the  law,  by  which  a  bargain  and  sale  conveyed  not  merely 
the  existing,  but  the  future  real  property.     Then  a  bargain 
and  sale  became  unnecessary,  and  the  assignees  took,  by 
virtue  of  their  appointment,  all  the  present  and  future  pro- 
perty of  the  bankrupt,  real  and   personal.     Suppose  the 
5  Geo.  2,  c.  30,  had  not  been  repealed,  but  had  continued 
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to  be  the  law  up  to  the  present  moment,  what  might  have        i860. 
been  done  ?    The  bankrupt  succeeded  to  a  real  estate ;  the 
aaugnee  was  dead ;  and  the  estate  was  held  by  the  bankrupt 
after  the  death  of  the  assignee  for  some  years  before  a  new 
•flsignee  was  chosen.      But  at  last  assignees  were  chosen, 
mnd  what  is  the  effect  of  that?    It  appears  to  me  that,  if  the 
6  Geo.  2,  c  30,  had  been  still  in  existence,  the  assignees 
might  have  called  upon   the   Commissioners  to  execute 
a  bargain  and  sale  of  this  property,  and  the  estate  would 
have  been  conveyed  to  the  assignees.     Nobody  could  have 
taken  the  property  from  the  baukrupt  without  knowing  his 
incapacity,  as  an  uncertificated  bankrupt,  to  dispose  of  it ; 
and,  therefore,  it  might  have  been  recovered.     Now,  what 
18  the  effect  of  the  present  statute,  12  &  13  Vict.  c.  106? 
It  appears  to  me  to  have  enacted  in  substance  this — all 
commissions  are  to  go  on.  It  may  be  observed  that,  although 
there  was  a  hiatus  as  to  acts  of  bankruptcy  between  the 
6  Geo.  4,c.  16,  and  the  prior  statute,  the  Commissions  were 
carried  from  one  jurisdiction  to  another ;  and  the  Judges 
of  the  Court  of  Review  and  the  Commissioners  in  Bank- 
ruptcy were  enabled  to  do  whatever  the  old  Commissioners 
might  have  done.     Then  the  4th  section  of  the  present 
statute  seems  to  me  in  substance  to  say  this : — '^  If  any 
person  shall  have  been  declared  bankrupt  under  any  com- 
mission, fiat  or  proceeding  in  bankruptcy,  depending  at  the 
commencement  of  this  Act,  the  machinery  of  this  Act  shall 
be  nsed  for  doing  anything  which  was  before  required  to 
be  done,  and  which  remained  unfinished  under  any  former 
Act***     In  other  words,   the   proceedings  in   bankruptcy 
are  to  go  on   with  the   altered   machinery  provided  by 
the  new  Act.    I  think,  therefore,  the  assignees  are  en- 
titled to  this  real  property,  and  being  entitled  to  it  they 
are  also  entitled  to  the  custody  of  the  deeds  relating  to  it ; 
and,  consequently,  they  are  entitled  to  maintain  the  present 
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1800.        action.     For  these  reasons^  I  am  of  opinion  that  the  rde 
most  be  discharged. 

Chaxnell,  B. — I  am  also  of  opinion  that  the  mle  ought 
to  be  discharged*     This  is  an  action  of  detinue  to  recoftf 
certain  title  deeds ;  and  the  general  rule  of  law  ii^  tint 
the  party  who  is  entitled  to  the  land  is  entitled  to  the 
possession  of  the  deeds.     That,  as  a  general  propositioOi  k 
not  disputed,  but  in  this  case  is  it  attempted  to  set  op  the 
Statute  of  Limitations.  At  present  I  will  assume  that  there 
is  nothing  in  the  objection  founded  on  the  Statute  of  Limi- 
tations.    If  that  be  so,  we  are  to  determine  whether  tlie 
assignees  arc  entitled   to   the  land  which  is  represented 
by  the  deeds  sought  to  be  recovered.     The  &cts  of  the 
case,   so  far  as    they  raise    this  question,   are  these:— 
Some  time  ago  a  commission  of  bankruptcy  issued,  and  the 
governing  law  at  that  time  was  the  5  Gea  2,  c.  30.    The 
commiFsion  having  issued,  an  assignment  was  made  of  the 
bankrupt*s  personal  estate  and  effects.     That,  therefbie, 
assumes  that  an  assignee  had  been  appointed ;  and  beyond 
the  assignment  of  the  personal  estate,  a  bargain  and  eile 
lind  been  executed  of  the  bankrupt's  then  present  real  estate. 
Hint  bargain  and  sale  did  not  operate  on  the  property  now 
under  our  consideration.   The  assignee  died,  and  some  dme 
after  his  death,  namely  in  1844,  this  estate  came  to  the 
l>nnkni])t.     After  that  the  bankrupt  made  an  assignment— 
>vhich  has  been  termed  a  voluntary  assignment — and  he 
died  in  the  year  1853.  But  before  his  death  the  present  act 
of  {Mirlinment  had  taken  efiect,  for  it  came  into  operation  in 
OotoWr  1849.     Then,  in  1858,  the  plaintifis  were  appointed 
assipirc^,  there  having  been  from  the  time  of  the  death  of 
tlio  formor  assignee  to  the  appointment  of  the  plaintiA  no 
Assignee  representing  the  creditors.     The  question  now  ie^ 
whether  the  appointment  of  the  plaintifis  as  assignees  in  the 
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year  1858  entitled  them,  by  virtue  of  their  appointment,  to       I860. 
dbe  estate.    I  gay,  by  virtue  of  their  appointment,  because      ^^^ 
It  was  not  contended  that,  if  something  had  been  done,  the    _     v- 

°  ^  COTTERILL. 

isoigudaent  would  not  have  vested  the  property  in  them ; 
bat  it  was  contended  it  did  not  vest  in  the  assignees  so  as 
to  ^ve  them  a  title  to  the  land,  simply  by  virtue  of  their 
appointment  We  must  understand  what  the  law  was  for- 
merly. It  is  not  necessary  to  consider  whether  there  must 
bave  been  two  bargains  and  sales  or  only  one.  The  old  law 
wasw  that  a  bargain  and  sale  only  operated  on  the  property 
that  the  bankrupt  then  had.  That  was  altered  by  a  sub- 
sequent Act  which  it  is  unnecessary  to  notice.  Under  the 
ML  Act  this  was  the  state  of  the  law :  that  before  a  bai^in 
and  sale  was  executed,  and  until  the  appointment  of  assignees, 
the  1^^  estate  in  the  land  remained  in  the  bankrupt;  but  it 
was  not  his  beneficially — it  was  capable  of  being  divested 
by  a  bargain  and  sale.  That  being  so,  we  are  called  upon 
to  place  a  construction  on  the  142nd  section  of  the  present 
act  of  parliament ;  because  it  is  contended  that  by  force  of 
that  section  the  title  to  the  land  is  vested  in  the  plaintiffs. 
Some  criticism  has  been  bestowed  on  the  language  of  the 
142nd  section,  vrith  a  view  to  shew  that  it  cannot  have 
a  retrospective  effect ;  and  a  grammatical  construction  has 
been  submitted  to  us,  which,  if  right,  would  defeat  the 
plaintifis*  claim,  and  it  has  been  attempted  to  fortify  that 
view  by  reference  to  some  authorities.  I  do*not  mean  to 
impugn  those  authorities;  they  may  well  stand  with  the 
o|^nion  at  which  I  have  arrived,  namely,  that  this  section 
has  a  retrospective  operation.  The  Lord  Chief  Baron  has 
pointed  out  that,  in  consequence  of  an  inacurracy  in  the 
6  Geo.  4,  c.  16,  a  commission  under  that  Act  could  not 
issue  on  an  act  of  bankruptcy  committed  before  that  Act 
came  into  operation.  The  142nd  section  of  the  12  &  13 
Vict.  c.  106,  must  not  be  read  by  itself  but  in  connection 
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1860.       ^ith  other  sections  of  the  Act.     The  first  that  I  shall  rand, 

"^^"^      before  I  come  to  the  142Dd,  will  be  the  276th,  the  inte^ 

»•  pretation  clause.     That  clause  provides  that  the  term  "fiat" 

COTTERILL.        *  *  ^      ^ 

in  bankruptcy  shall  mean  ^  any  commission**  in  bankraptcj. 
Then,  what  is  the  construction  to  be  put  upon  the  12  &  13 
Vict  c.  106  ?     A  former  Act  abolished  commissions  and 
substituted  a  fiat     This  Act  dispensed  with  the  necearity  of 
issuing  a  fiat,  and  provided  other  proceedings  in  bankrupUj 
— proceedings  originating  in  petition.     The  1st  secUon  re- 
peals certain  Acts  and  parts  of  Acts,  but  it  obviates  the  diffi- 
culty which  arose  under  the  6  Geo.  4,  c.  16,  because  it  wm 
from  the  repealing  operation  of  this  Act  *'  any  proceedingi 
taken,  or  to  be  taken,  under  and  after  the  commencemeDt 
of  this  Act,  upon  any  trading,  act  of  bankruptcy,  petition- 
ing creditor's  debt,  fiat,  or  other  proceeding  in  bankroptcj, 
before  the  commencement  of  this  Act'*     It  is  clear,  there- 
fore, it  was  intended  to  have  a  saving  operation,  became^ 
though  it  does  away  with  certain  Acts  and  parts  of  Act%  it 
says  that  their  repeal  shall  not  operate  so  as  to  prefcnt 
the  giving  effect  to  proceedings   taken   before  this  Act 
was  in  force.     I  come  now  to  the  4th  section,  which,  io 
my  opinion,  has  an  important  bearing  upon  this  case.  That 
section  enacts  that,  '^  this  Act,  unless  where  otherwise  speci- 
ally provided,  shall  commence  and  take  effect  from  and 
after  the  11th  of  October  next;   and  that  from  and  after 
the  commencement  of  this  Act  no  fiat  in  bankruptcy  shall 
be  issued,  but  all  proceedings  in  bankruptcy,  or  to  found 
an  act  of  bankniptcy,  shall,  and  proceedings  for  arrange- 
ment between  debtors  being  traders  liable  to  become  bank- 
rupt and  creditors  may  be  by  virtue  of  and  according  to 
the  provisions  of  this  Act ;   and   that  all  proceedings  in 
bankruptcy,  and  every  fiat  in  bankruptcy,  and  petition  for 
such  arrangement,  depending  at  the  commencement  of  this 
Act,  shall  be  proceeded  in  and  brought  to  a  conclusion 
under  the  provision  of  this  Act"    Applying  the  interpre- 
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Wion  clanie  to  the  explanation  of  these  words,  they  should 
WdtDiread — "  All  commissions  of  bankruptcy  under  the  old 
h*i  aU  6atB  in  bankrnptcy  under  the  Act  which  originated 
i  fat^and  aU  proceedings  in  bankruptcy  under  this  Act,  and 
I  my  petition  for  arrangement  depending  at  the  com- 
I  MDcementof  thb  Act,  shall  l>e  proceeded  in  and  brought  to 
•caocbsioQ  under  the  provisions  of  this  Act"  The  legis- 
fatnre  did  not  intend  that  commissions  or  fiats,  if  any 
■m  already  opened,  should  be  at  an  end ;  but  that  no 
MK  commisBions  or  fiats  should  issue,  and  that  those  prc- 
wody  in  existence  should  be  brought  to  a  conclusion  under 
;  Ab  provisioDs  of  this  AdL  It  is,  therefore,  clear  that  for 
;  noM  purposes  the  legislature  intended  this  Act  to  have  a 
MiMpectiTe  operation.  Let  us  now  come  to  the  I42nd 
■c^n,  guided  by  the  light  which  the  276th  section  and 
4*  4th  section  throw  on  it ;  the  words  are — "  When  auy 
poion  shall  have  been  adjudged  a  bankrupt,  all  lands, 
tonemenU  and  hereditaments  except  copyholds,  &c.,  to 
^uch  any  bankrupt  is  entided,  and  all  interest  to  which 
mdi  bankrupt  is  entitled  in  any  such  lands,  tenements, 
or  hereditaments,  and  of  which  he  might  according  to  the 
km  of  the  several  countries,  dominions,  plantations,  or 
colonies,  have  disposed,  and  all  such  lands,  tenements  and 
hereditaments  as  he  shall  purchase,  or  shall  descend,  be 
devised,  revert  to,  or  come  to  such  bankrupt  before  he 
riisll  have  obtained  lug  certificate,  and  all  deeds,  papers  and 
writings  respecting  the  same,  shall  become  absolutely  vested 
in  the  assignees  for  the  time  being  for  the  benefit  of  the 
creditors  of  the  baolfrupt  by  virtue  of  their  appointment, 
without  any  deed  of  conveyance  for  that  purpose ;  and  as 
etuD  8S  any  such  assignee  or  assignees  shall  die,  or  be  law- 
fully removed  or  displaced  and  a  new  assignee  or  assigoees 
shall  be  duly  appointed,  such  of  the  aforesaid  real  estate  aa 
shall  rcDiiun  ansold  or  uuconveyed  shall  by  virtue  of  such 

VOL,  V.-*H.  S.  GO  EXCH, 
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18G0.        appointment  vest  in  the  new  assignee  or  assignees,  either 
^^TT*^^^      alone  or  jointly  with  the  existing  assignees,  as  the  case  maj 
r.  require,  without  any  conveyance  for  that  purpose.**   Two 

views  may  be  taken  of  this  enactment.     It  seems  to  me  to 
include  this  range — property  which  may  have  come  to  the 
bankrupt  between  the  time  of  his  being  adjudicated  bank-^ 
rupt  and  obtaining  a  certificate.     It  is  contended  that  the 
section  includes  only  the  time  between  his  having  beei& 
adjudged  a  bankrupt  under  this  Act,  and  obtaining  a  ceiti^ 
ficatc — that  it  comprises  no  adjudication  except  the  adjucB— 
cation  of  a  person  as  a  bankrupt  after  the  passing  of  this 
Act,  and  reliance  is  placed  on  the  words,  '^  when  any  penoim 
shall  have  been  adjudged  a  bankrupt''    Supposing  those 
words  might  admit  of  that  limited  construction,  I  think 
it  cannot  be  put  upon  them.     When  this  section  is  read. 
in  conjunction  with  the  others  to  which  I  have  referred,  i^ 
means  that  for  the  future  the  proceedings  shall  be  under 
the  machinery  of  the  new  law,  but  the  old  fiats  and  coni— - 
missions  shall  be  in  force ;  and  whatever  is  necessary  bic 
the  purpose  of  winding-up  and  vesting  the  estate  in  tk^ 
assignees,  shall  be  done  under  the  new  law,  and  not  under 
the  old.     For  these  reasons  I  think  that  the  142nd  sectiasm 
is  rightly  construed  by  the  plaintiff's  counsel,  and  that  tb^ 
assignees  are  entitled  to  the  land. 

Then,  by  concession,  they  are  entitled  to  the  deeds,  unless 
their  right  is  displaced  by  the  defence  under  the  Statute  of 
Limitations.     I  do  not  propose  to  enter  into  that  at  any 
length.     This  is  not  a  case  of  destruction  of  title  deed& 
We  must  assume  that  the  defendants  have  possession  of  the 
title  deeds,  and  have  not  destroyed  them.     If  a  tenant  for 
life  had  parted  with  the  title  deeds,  professing  to  convey 
the   entire   estate,  the  right  of  the  remainderman  to  the 
deeds  would  attach  when  his  right  to  the  land  attached; 
but  I  cannot  say  that  a  possession  which  has  been  obtained 
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by  virtue  of  the  bankrupt  succeeding  as  heir-atlaw,  can        I860. 
be  any  answer  to  the  plaintifis,  whose  right  to  sue  first      ^^     ' 
cane  into  operation  in  1858,  and  who  allege   that  the  «• 

-  ^  COTTEBILL. 

oefendants  are  at  the  present  moment  in  possession  of  the 
deeds.  On  these  grounds  I  think  the  defence  founded 
upon  the  Statute  of  Limitations  fails,  and  that  the  rule 
OQght  to  be  discharged. 

Bbabiwell,  B. — I  did  not  hear  the  whole  of  the  argument ; 
but  I  heard  a  great  part  of  it,  and  I  have  heard  the  judg- 
ments of  the  Lord  Chief  Baron  and  my  brother  Channell, 
md  I  concur  in  the  view  they  have  taken,  that  the  rule 
■lioald  be  discharged.     Probably  I  ought  to  content  myself 
widi  saying  that ;  but,  as  this  case  was  tried  before  me, 
I  will  go  further  and  give  my  reasons.     As  to  the  point 
^ipon  the  Statute  of  Limitations,  I  should  not  have  reserved 
that  if  it  had  stood  alone.  As  my  brother  Channell  observed, 
dieie    is   DO  destruction  of  the   article,  but  a  detention 
of  it,  which  continued  up  to  the  time  when  the  action  was 
btooght    Even  supposing  the  detention  in  any  sense  wrong- 
fill*  the  plaintifis  were  not  bound  to  treat  it  as  a  conver- 
sion, because  it  did  not  change  the  property ;  and  they  might 
tt  any  time  come  forward  and  say,  *^  That  property  is  mine, 
yoa  are  now  detaining  it  firom  me,  and  I  will  bring  an 
•ctidi."    It  is,  however,  very  doubtful  whether  the  detention 
^^  wrongful. 

As  to  the  other  point,  the  question  turns  on  the  142nd 

•ectioa  of  the  12  &  13  Vict  c.  106.  The  1st  section  of  that 

Act  repeals  all  former  acts  of  parliament  relating  to  this 

***ttcr,  except  so  far  as  may  be  necessary  to  support  pro- 

ceeding^  "  taken  or  to  be  taken  under  and  after  the  com- 

''^'U^Bient  of  this  Act  upon  any  trading,  act  of  bankruptcy, 

P^tioniog  creditor's  debt,  fiat,  or  other  proceeding  in  bank- 

"^^^  before  the  commencement  of  this  Act."  It  is  manifest. 


448  EXCHEQUER   REPOJITO. 

1860.        therefore,  that  the  old  power  in  any  Commissioners  to  nuike 
^Tp*^^^      a  conveyance  is  repealed  and  gone.     Then  the  4th  sectkm, 
f  •  as  my  brother  Channell  has  pointed  out,  ought  to  be  read 

thus — after  the  commencement  of  this  Act,  proceedingi 
in  bankruptcy,  whether  under  previous  fiats  or  commii- 
sions,  shall  be  ^continued  under  this  Act.  It  goes  pOi 
'^  Nothing  in  this  Act  contained  shall  render  invalid  any 
proceedings  in  bankruptcy,  or  any  fiat  in  bankruptcy,  or 
any  petition  for  arrangement  depending  at  the  commence- 
ment of  this  Act,  or  any  proceedings  which  may  have  been 
instituted  or  taken  under  or  by  virtue  of  such  bankruptcj, 
fiat  or  petition,  or  lessen  or  affect  any  right,  title,  claim, 
demand,  or  remedy  which  any  person  now  has,  or  hereafter 
may  have,  under  or  by  virtue  thereof,  or  lessen  or  affect  any 
right,  title,  claim,  demand,  or  remedy  which  any  person  nov 
has,  or  hereafler  may  have,  upon  or  against  any  bankmpt 
against  whom  any  fiat  has  or  shall  have  been  issued* 
Reading  those  two  sections  according  to  their  natmil 
import,  the  right  which  the  creditors  had  against  this  bank- 
rupt's estate  when  the  Act  passed  is^not  affected  by  it 
But  the  argument  on  the  part  of  the  defendants  is  that  it 
is  very  essentially  affected  by  it;  and  therefore,  if  there  ii 
an  ambiguity,  we  must  construe  the  Act  so  as  to  make  it 
good  sense,  and  prevent  the  right  of  the  creditors  fipom 
being  affected.  Having  made  these  preliminary  ob8e^ 
vations,  I  come  to  the  142nd  section ;  but  before  I  refer 
to  that,  I  will  address  myself  to  the  arguments  on  the 
part  of  the  defendants.  I  would  call  attention  to  sevcid 
of  the  preceding  sections,  where  the  expression  used  i* 
in  relation  to  future  matters.  For  instance,  the  65lhi 
after  designating  certain  persons,  says  they  ^<  shall  be 
deemed  traders  liable  to  become  bankrupt"  The  66A 
section  says,  "if  any  such  trader,  having'privilegc  of  parlia- 
ment, shall  commit  any  act  of  bankruptcy,  &c. :"  that  is 
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future.  So,  also,  the  67th, "it  any  trader  liable  to  become 
bankrupt  shall  depart  this  realm :"  that  is  future,  and  so  it 
will  be  found  with  respect  to  a  great  many  sections.     In  o* 

section  139  there  is  this:— "At  the  first  public  sitting 
appointed  by  the  Court  under  any  bankruptcy,  or  at  any 
adjournment  thereof,  assignees  of  the  bankrupt's  estate  and 
effects  shall  and  may  be  chosen ;"  that  is  future  only.  Now, 
when  we  came  to  the  142nd  section  we  find  a  different 
phraseology:  "When  any  person  shall  have  been  adjudged 
a  bankrupt'* — It  is  said  that  is  future,  and  means  at  some 
fbtare  time.  I  read  it  thus, — "  when  any  person  at  any 
future  time  shall  have  been  adjudged,"  which  may  mean 
my  time  previously  to  that  future  time.  It  then  goes  on 
to  matters  which,  according  to  that  notion,  ought  to  point 
to  something  future ;  but  it  is  remarkable,  if  we  read  on 
the  expression  is  this:  when  any  person  shall  have  been 
adjudged  a  bankrupt  all  lands  &c.  to  which  any  bankrupt 
18  entitled,  &c.,  which  may  mean  "is  at  the  time  of  the 
passing  of  this  Act,"  because  that  is  the  only  time  in  which 
the  word  "is"  in  the  present  tense  can  be  applied,  or  it 
may  mean  "  shall  be,"  either  in  relation  to  the  future  or 
the  past  It  seems  to  me  the  meaning  is  this :  "  when- 
ever, in  future,  any  person  shall  be  entitled  to  any  lands,  or 
any  lands  shall  come  to  him  after  he  has  been  adjudged  a 
bankrupt  before  or  since  the  passing  of  this  Act."  I  have 
a  difficulty  in  saying  that  is  the  grammatical  construction ; 
hecaose,  if  any  one  will  carefully  read  the  act  of  parliament 
he  will  find  that  it  cannot  be  construed  according  to  the 
strict  rules  A>f  grammar.  The  words  are,  "  when  any  person 
shall  have  been  adjudged  a  bankrupt,  all  lands  to  which  any 
bankrupt  is  entitled" — it  does  not  say  "such  lands;"  it  then 
goes  on,  and  "  all  interest  to  which  such  bankrupt  is  entitled 
in  any  such  lands,  tenements  or  hereditaments,  and  of  which 
he  might  according  to  the  laws  of  the  several  countries, 
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dominionsy  plantatioDs,  or  colonies  have  dispoeed,  and  an 
such  lands,  tenements  and  hereditaments  as  he  shiB  por- 
chase,  or  shall  descend,  be  devised,  revert  to,  or  come  to 
such  bankrupt  before  he  shall  have  obtained  his  cerdficite, 
and  all  deeds,  papers  and  writings  respecdng  the  samei 
shall  become  absolutelv  vested  in  the  asrignees  for  the  time 
being."  I  do  not  undertake  to  put  a  strict  grammaticil 
construction  upon  that ;  but  it  seems  to  me  the  meaning  ■ 
this :  "  in  future,  when  any  person  shall  have  been  adjudged 
a  bankrupt,  whether  the  adjudication  shall  have  been  befive 
or  after  this  Act,  all  property  to  which  that  baukmpt  is  cr 
shall  be  entitled,  whether  at  this  or  any  fiitare  time,  dull 
vest  in  his  assignees.*  That  being  so,  the  plaintifia  are  entitled 
to  the  land ;  and,  consequently,  they  are  entitled  to  the 
deeds ;  and,  the  Statute  of  Limitations  being  no  ansvcr, 
thev  are  entitled  to  recover  them ;  and  this  rule  most  be 
discharged. 

Rule 


*•":«.     it. 


».^. 


DlXOX  r.  SXTTHL 

JL  HE  J^vl3rd::«xi  st:&:ed,  that  before  and  at  the  vmt 
t  cv7c:=?::'::q^  or'  che  grevance,  the  plaintiff  was  a  smgeflo 
i  jAXvccbcwir.  jizd  :h<?  viieteodm:  &kely  and  maliriooslT 
5ivke  Asd  r^iri!s!i:<«i  or'  thie  rtaindjf  certain  words  •  wiridi 
wtnj  5^:  oii:  *  irei":;'";?  :zdr  ibe  rtiindii  was  the  father  of 
a::  :l!c^'.:.rL*^:e  ci;!d  bv  *  semn:  ^-tl  in  the  plaintiff's  icr- 
^■^'^:  Bjr  rviscc  wie~cc  A'^r^  Pawsw  ic  hosnnd  ofo>e 
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Rebecca  Daws,  would  not  employ  the  plaintiff  in  the  way  of 
boaineas  to  attend  his  wife«  the  said  Rebecca  Daws,  as  her 
accouchear,  when  she  was  delivered  of  a  child,  as  he  other- 
wiae  would  have  done ;  and  the  plaintiff  thereby  lost  the 
leea,  &c.,  which  he  would  have  otherwise  gained  by  attend- 
ing the  said  Rebecca  Daws;  and  has  been  injured  in  the 
way  of  his  said  business,  and  the  profits  of  his  said  business 
have  diminished,  and  the  goodwill  of  his  said  business  is 
deteriorated  in  value,  &c. — ^Plea :  not  guilty. 

At  the  trial,  before  Crawder,  J.,  at  the  last  Surrey  Summer 
Aawises,  it  appeared  that  the  plaintiff  was  a  surgeon  and 
•oooocheur  practising  in  Bermondsey.  A  servant  girl, 
named  Milner,  had  left  his  service,  being  at  the  time 
piegnant  The  plaintiff  had  been  engaged  by  a  married 
woman  named  Daws,  to  attend  her  in  her  confinement  In 
the  month  of  June  he  called  to  inquire  how  she  was  going 
OD,  and  to  ascertain  when  his  services  were  likely  to  be 
required,  and  found  that  she  had  been  already  confined,  and 
that  another  medical  man  had  attended  her.  The  plaintiff 
expostulated  with  her  husband,  who  eventually  explained 
that  in  January  or  February  the  defendant  made  a  communi- 
cation to  him  to  the  effect  stated  in  the  declaration ;  and  that 
m  consequence  he  had  decided  to  employ  another  medical 
man  instead  of  the  plaintiff.  The  fee  charged  by  the  plaintiff 
Would  have  been  a  guinea  or  two  guineas.  The  plaintiff  also 
pcoved  that  since  January,  1859,  his  business,  particularly 
in  midwifery  cases,  had  fallen  off  to  the  extent  of  one  third. 

The  learned  Judge  told  the  jury  that  they  might  take 
into  consideration  how  much  the  plaintiff's  business  fell  off  in 
consequence  of  what  the  defendant  said ;  but  that  they  must 
be  cautious  not  to  give  damages  for  any  injury  not  arising 
from  the  words  of  the  defendant,  and  that  he  was  not  an- 
swerable for  damage  arising  from  repetitions  of  the  slander. 
The  jury  having  found  a  verdict  for  the  plaintiff,  with  50/. 
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Montagu  Chambers^  in  Michaelmas  Term,  obtained  s 
rule  nisi  for  a  new  trial,  on  the  ground  of  the  improper 
reception  of  evidence  of  general  loss  of  patients  and  di- 
minution of  business.  Secondly,  for  misdirection,  in  telling 
the  jury  that  they  might  take  into  consideration  such  Ion 
as  proved  in  assessing  the  damages.  Thirdly,  on  the  groond 
that  the  damages  were  excessive* 

SheCy  Serjt,  and  Prentice^  now  shewed  cause* — ^The  de- 
claration contains  an  averment  of  a  general  loss  of  profits  as 
well  as  of  the  particular  loss  of  the  profits  to  be  derived 
from  the  patient  who  engaged  the  plaintiff  to  attend  her  in 
her  confinement.     It  was  proved  that  the  plaintiff's  profits 
fell  off  from  the  time  when   the  defendant   uttered  tbe 
slanders  complained  o£     In  an  action  for  slander  of  the 
plaintiff  in  his  trade  or  business,  with  a  general  allegi- 
tion  of  loss  of  business,  it  is  competent  to  the  plaintiff  to 
prove,  and  for  the  jury  to  assess  damages  for,  a  genenl 
loss  or  decrease  of  trade :  Roscoe  on  Evidence,  p.  538,  citing 
Evans  v.  Harries  (a).     [Martin^  B. — Is  that  so  where  the 
words  are  not  actionable  in  themselves  without  an  averment 
of  special  damage  ?     In  such  a  case  the  action  is  in  sob- 
stance  an  action  to  recover  the  special  damage :    WUbji  t. 
Elston{b),']     When  the  special  damage  alleged  has  been 
proved,  the  plaintiff  is  at  liberty   to  prove   any  genenl 
damage  he  has  sustained  by  reason  of  the  speaking  of  tbe 
words.  It  is  clear  that  the  plaintiff's  damage  was  not  limited 
to  the  guinea  he  would   have   earned   by   attending  the 
patient  who  engaged  him. 

Montagu  Chambers,  for  the  defendant. — The  rule  as  to 
special  damage  in  an  action  of  defamation,  where  the  words 
are  not  actionable  in  themselves,  is  stated  in  the  notes  to 
Craft  v.  Boitey  1  Wms.  Saiind.  p.  243  f/. 

(fl)  1  II.  &N.  251.  (ft)  8C.  B.  142. 
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Martin,  B. — We  are  ali  of  opinion  that  the  plaintiff's 
damages  were  not  limited  to  a  guinea,  but  that  the  jury 
might  consider  what  damage  he  had  sustained  in  con- 
sequence of  the  speaking  of  the  words.  But  we  think  that 
the  jury  were  not  at  liberty  to  give  such  general  damages  as 
they  have  given.  The  decline  of  the  plaintiff's  business 
cannot  have  arisen  from  the  speaking  of  the  slanderous  words 
by  the  defendant  to  Daws:  and  for  repetitions  of  the  slander 
the  defendant  is  clearly  not  responsible.  There  must 
therefore  be  a  new  trial,  unless  the  defendant  agrees   to 

redoction  of  the  damages. 

Rule  accordingly. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Exchequer.^ 


T 


GiLBERTSON  V.  RicHARDS  and  Others. 


iFtb,  11. 


HIS  was  a  proceeding  in  error  upon  the  judgment  of  A., being 

xnortgaced  in 

the   Court  of   Exchequer  on    a    special   case,  (reported  fee  simple  of 

1    ^  «>»»»  \  certain  lands, 

▼OL  4,  p.  277.)  and  the  equity 

of  redemption 
in  fee  belonging 
to  B.,  bj  indentures  of  lease  and  release,  dated  October,  1838,  between  B.  of  the  first 
p«t»  A.  of  the  second  part,  I.  of  the  third  part,  and  FI.  of  the  fourth  part,  B.  did  limit  and 
appoint,  and  A.  conveyed  to  H.,  and  B.  confirmed,  the  said  lands,  to  have  and  to  hold  the 
Hiiio  to  H.,  his  heirs  and  assies,  to  the  use  of  H. ,  his  hehrs  and  assigns,  for  ever,  subject  to  a  proviso 
Ibr  redemption  by  B.,  his  heirs  &c.,  on  payment  of  5000/.  Amongst  other  provisoes  there 
was  one,  toat  if  default  should  be  made  in  payment  of  the  5000/. ,  it  should  be  lawful  for  U.,  his 
bein  and  assigns,  to  sell.  This  deed  contained  a  proviso  for  quiet  enjoyment  by  B.,  until 
iefiiolt ;  also  the  following :  — **  Provided  always,  and  it  is  hereby  expressly  aereed  and  declared 
^ween  and  by  the  parties  hereto,  that  if  at  any  time  hereafter,  when  and  so  soon  as  U.  and 
!«orj  other  person  claiming  or  to  claim  by,  from,  through  or  under  him,  shall,  under  or  by  virtue 
if  any  power  or  authority  herein  contained,  enter  into  or  upon  or  otherwise  become  possessed  of 
tbe  sua  premises,  or  any  part  thereof,  the  same  shall  from  thenceforth  be  subjected  ana  be  charged 
to  and  with  the  payment  to  B.  and  his  assigns  of  the  annual  sum  of  40/.,  and  the  same  shall 
thenceforth  be  recovered  or  recoverable  by  distress  or  otherwise  upon  or  out  of  the  mortgaged 
pfenuses.**  This  convevance  was  executed  by  A.  and  B.,  but  not  bv  H.  Default  havmg 
been  made  in  payment,  E(.  entered  into  possession  for  the  purpose  of  exercising  the  power  of  sale, 
ind  liy  indenture,  dated  in  1 847,  conveyed  to  T.,  who  entered  into  possession  of  the  lands  and 
Inly  paid  the  40/.  rent. — Held^  by  the  Court  of  Exchequer  Chamber  (affirming  the  judgment  of 
die  Court  of  Exchequer) :  First,  that  the  rent  was  well  created  by  way  of  use. 

Secondly,  that  the  rent-charge  was  not  invalid  as  commencing  at  a  period  too  remote,  and  so 
Dootraveniug  the  rule  against  perpetuities. 

Qmrnrt,  whether  the  rule  as  to  perpetuities  applies  to  a  case  where  the  party  who  is  to  take  is 
laoertained,  and  who  can  dispose  of,  release  or  alienate  the  estate  limited  to  him. 
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Qtiom  argued  for  the  plaintiff  in  Trinity  Vacation,  (Jane 
23  (a)  ). — The  question  is,  whether  the  proviso  in  the 

RicniHM  *'*^®°^"'^  ^^  ^®  25th  of  October,  1838,  creates  a  legal 
rent-chaige  in  respect  of  which  the  grantees  were  entitled 
to  distrain.  That  depends,  in  the  first  place,  apon 
whether  the  deed  can  be  read  as  if  the  rent-diaige 
were  inserted  in  the  habendum.  If  that  could  be  done 
there  would  be  a  sufficient  seisin  to  support  the  use  to 
Billings.  But  that  cannot  be,  unless  this  is  an  exception 
to  the  rule  that  a  use  limited  upon  a  use  cannot  be  el^ 
cuted  by  the  statute.  CromwelVs  Case  (b)  is  said  by  Sanden 
to  be  the  only  exception :  1  Sand.  Uses,  p.  276 ;  note  to 
Gilbert  on  Uses,  p.  86  (c).  [fFi/fiami,  J. — ^I  do  not  see 
that  it  is  an  exception.  A  future  contingent  use  is  nott 
use  upon  a  use.  Wightman^  J. — CramwelVs  Case  (b)  is  not 
distinguishable  from  this.]  Secondly,  the  limitatbn  of  the 
rent-charge  is  void  for  remoteness.  It  is  quite  uncertain 
whether  the  mortgagees  may  ever  enter.  They  certunlj 
may  not  enter  within  the  period  of  a  life  or  lives  in  being 
and  after  twenty-one  years.  A  grant  or  limitation  of  • 
rent- charge  is  void  if  it  is  not,  in  point  of  fact,  certain  it 
the  time  of  creating  it  that  it  will  attach  within  some 
period  of  a  life  or  lives  in  being  and  twenty-one  years  after: 
Lewis  on  Perpetuities,  p.  170,  lb.  Appendix,  p.  35.  It  is 
not  enough  that  it  may  vest,  or  that  it  probably  will  vest, 
within  that  time.  Here  the  mortgagees  may  enter  to  dis- 
train for  interest  or  in  default  of  payment  of  the  principilf 
and  upon  those  contingencies  the  rent  might  come  into  ex- 
istence, but  the  event  may  never  happen.  [B^les,  J. — Would 
you  contend  that  the  power  of  sale  in  a  mortgage  deed  may 
be  too  remote  ?]     The  Court  of  Exchequer  appear  to  think 

(a)  Before    Cockbum,  C.   J.,  (b)  2  Rep.  69  b. 

Wightman^    J.,     Williams^     J.,  (c)  Page  193,  3rd  edition,  by 

Crompton^  J,,  and  Byles,  J.  Sugden. 
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that  if  the  person  to  whom  the  estate  is  limited  can  release 

it,  ordeal  with  it,  the  limitation  will  not  be  invalid  as  tending 

to  a  perpetuity*     Bat  no  trace  of  such  a  doctrine  is  to  be  v. 

feond  in  the  books.     Suppose  an  estate  is  limited  to  A.  for 


»,  with  remainder  to  B.  and  his  heirs,  and  if  he  die  without 
then  to  C,  the  limitation  to  C.  would  be  void;  jet  there 
would  be  nothing  to  disable  C.  from  releasing  or  conveying 
his  possibility.  [Cochbum,  C.J. — In  the  case  put  the  con- 
tingency is  not  within  the  control  of  the  party.]  In  Wash" 
bamme  ▼•  Downes  (a),  cited  in  Sanders  on  Uses,  p.  203,  it 
18  oaid  that  *^  a  perpetuity  is  where,  if  all  that  have  interest 
join,  yet  they  cannot  bar  or  pass  the  estate."  There  is  a 
qualification  of  the  rule,  viz.  that  if  the  owner  of  the  estate 
can  destroy  the  limitation  so  as  to  pass  the  fee,  without  the 
ooncarrence  of  the  individual  interested  in  that  limitation, 
the  case  does  not  come  within  the  rule  as  to  perpetuities : 
Xiewb  on  Perpetuities,  p.  164.  Here  Billings  could  have 
destroyed  the  rent,  but  the  mortgagees  who  were  seised  of 
the  legal  estate  could  not  have  done  so.  The  rule  against 
perpetuities  applies  to  rents  limited  to  commence  in  futuro : 
Gilbert  on  Rents,  p.  59, 1  Feame*s  Contingent  Remainders, 
by  Butler,  p.  528  note,  Gilbert  on  Uses,  p.  86  note  (p.  195), 
Sanders  on  Uses,  p.  204,  citing  Hartopp  v.  Lord  Carbery{b). 
If  the  judgment  of  the  Court  of  Exchequer  is  correct,  a 
new  rent  might  be  created  to  arise  at  any  time,  however 
distant  [Williamsy  J. — Suppose  a  term  of  500  years  is 
Hmited  to  A.,  and  the  remainder  expectant  upon  the  term 
to  B.,  the  limitation  of  the  remainder  is  valid.  May  not 
the  legal  effect  here  be  that  the  rent  is  limited  in  remainder 
after  a  particular  estate  in  the  mortgagor  ?]  The  rent  had 
no  existence  until  the  period  at  which  it  was  to  be 
enjoyed*  It  is  a  contradiction  in  terms  to  speak  of  a 
vested  interest  in  a  rent  which  has  no  existence  until  a  use 
arises  upon  a  future  contingency.  The  limitation  of  a  rent 
(a)  1  Chan.  Cas.  23.  (6)  Q«  B.  Ireland.    Not  reported. 
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I860.  in  praBsenti  subject  to  a  clause  of  defeazance  suspending  tbe 
GiLBERTsoN  ^P^^ation  of  the  grant  would  be  as  open  to  the  objection 
_,    ^-  of  remoteness,  as  the   grant  of  a  rent   to  commence  in 

futuro:  Lewis  on  Perpetuities,  p.  613.  The  rule  i^ost 
perpetuities  has  reference  to  the  vesting  of  the  limitatioD. 
[Wyhtman^  J. — I  do  not  see  how  the  rent  can  be  sud 
to  be  vested  until  it  arises.  Cromptan,  J. — If  a  person 
has  an  estate  with  a  power  of  sale,  you  would  say  that 
the  rule  does  not  apply  because  the  power  is  appended 
to  a  particular  estate  (a).]  Here  the  rent  is  not  to  arue 
upon  the  actual  entry  of  the  mortgagees.  Lastly,  it  does 
not  appear  that  possession  has  ever  been  taken  by  the 
mortgagees,  so  that  the  contingency  on  which  the  rent  was 
to  arise  has  not  happened. 

Mathewy  for  the  defendants. — The  intent  was  that  the 
mortgagee  should  have  power  to  sell  the  land  minus  the 
rent-charge.  As  the  mortgagor  was  to  continue  in  po»* 
session,  the  rent  was  not  to  come  into  existence,  as  against 
the  mortgagee,  till  his  possession  was  determined.  Undtf 
the  agreement  of  the  1st  of  Febmary,  1837,  by  which 
Billings,  then  being  the  owner  of  the  equity  of  redemp- 
tion, agreed  to  sell  to  Thompson,  Trye  and  Baron,  he 
reserved  a  power  of  distress  for  the  rent  or  sum  of  401 
As  none  of  the  parties  then  had  any  legal  estate  in  theoiy 
that  reservation,  might  operate  merely  as  a  licence  but 
it  would  enable  Billings  to  recover  the  rent  by  distress 
against  all  parties  except  the  mortgagee.  The  intent 
of  the  deed  of  October,  1838,  was  that  the  rent  chai]ge 
would  always  remain  in  Billings*  The  proviso  for  quiet 
enjoyment  made  Billings  tenant  to  the  mortgagee:  /%«* 
sely  V.  Blackman  (^),    WUhuison  v.  Hall  (c).  Freeman  v. 

(a)  Lewis  on  Perpetuities,  c.  25,  (6)  Cro.  Jac.  669. 

p.  541,  was  referred  to.  (c)  3  Bing.  N.  C.  508. 
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Edwards  (a).     The  rent  was  limited  to  commence  on  the        I860, 
expiration  of  that  tenancy,  which  was  less  than  a  tenancy    g^^T^*^^ 

from  year  to  year.     It  is  not  easy  to  see  how  the  doctrine     ^    »• 

,  ,  .  Richards. 

of  perpetuities  applies.  If  the  mortgage  debt  was  paid  off, 
the  whole  estate  it  would  be  capable  of  being  disposed  of. 
There  are  several  exceptions  to  the  rule,  that  an  estate 
must  be  limited  to  commence  within  the  period  of  a  life 
or  lives  in  being  or  twenty-one  years  after,  when  from 
any  other  circumstances  there  is  no  danger  of  a  tendency 
to  a  perpetuity.  Where,  for  instance,  the  limitations  arc 
subject  to  be  defeated  by  the  beneficial  owner  of  the 
estate  for  the  time  being :  Lewis  on  Perpetuities,  p.  560. 
Thus,  executory  or  springing  uses  by  way  of  remainder  on 
the  expiration  of  estates  tail  are  not  within  the  rule,  be- 
cause the  destructibility  of  the  estate  by  the  tenant  in  tail 
removes  all  dangerous  tendency  to  a  perpetuity:  Lewis  on 
Perpetuities,  chap.  32,  p.  663,  et  seq.  Powers  of  sale  in 
mortgage  deeds,  which  would  otherwise  be  void  for  remote- 
ness, are  held  valid  on  the  ground  that  the  mortgagor  may 
get  rid  of  them.  It  is  enough  if  the  alienability  of  the 
whole  estate  is  preserved :  Briggs  v.  The  Earl  of  Oxford  {b). 
Assuming  that  the  rent  did  not  arise  at  the  time  when  the 
deed  was  executed,  there  is  a  sufficient  guarantee  against 
the  inalienability  of  the  estate,  because  the  mortgagor,  as 
owner  of  the  equity  of  redemption,  might  at  any  time  pay 
off  the  mortgage  and  so  release  the  estate  from  the  rent. 
The  proviso  is  that  upon  the  entry  of  ^'  the  mortgagees  and 
every  other  person  claiming  under  them"  the  premises  are  to 
be  charged  with  the  rent.  These  are  successive  contingen- 
cies, and  if  the  rent  arises  upon  the  entry  of  the  mortgagees 
themselves  it  will  be  unobjectionable  :  Lewis  on  Perpetuities, 
p.  548,  Boyce  v.  Ilanning  (c),  Moneypenny  v.  Deering  (rf). 

(a)  2  Exch.  732.  (c)  2  C.  &  J.  334. 

\h)  1  De  Gez,  M«N.  &  6. 363.         \d)  2  De  Gex,  M'N.  &  G.  145. 
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V, 

Richards. 


Quain,  in  reply. — First,  the  estate  of  the  mortgagor  is  not 
a  teDancy  at  will.  The  cases  on  that  subject  are  collected 
in  Keech  v.  Hall  (a).  There  is  no  analc^  between  tUi 
rent  and  a  power  of  sale  annexed  to  an  estate.  Under  no 
circumstances  can  the.  mortgagee  get  rid  of  this  rent.  A 
power  of  sale  does  not  clog  the  enjoyment  of  the  estate  bj 
the  legal  owner  and  the  mortgagee,  llie  limitation  of  the 
rent  is  not  upon  any  contingency  with  a  double  aspect  or 
alternative  events,  but  upon  the  happening  of  a  rin^e 
event. 

Cfir.  ado.  mtlL 


The  judgment  of  the  Court  was  now  delivered  by 


WiGHTMAN,  J. — Upon  the  argument  in  this  case  the 
plaintiff  in  error  suggested  three  grounds  of  error. — ^Fiist, 
that  the  rent-charge,  for  which  the  distress  was  made,  was 
not  well  created  under  the  Statute  of  Uses.     Secondly,  that 
the  rent-charge  was  invalid  as  commencing  at  a  period  too 
remote,  and  so  contravening  the  rule  against  perpetuities; 
and,  thirdly,  that  the  time  at  which  the  rent-charge  was  to 
commence  had  not  arrived  as  possession  had  not  been  taken 
by  the  mortgagees  within  the  meaning  of  the  deeds  creating 
the  rent-charge. 

The  first  and  last  of  these  objections  were  in  efiect  dis- 
posed of  during  the  argument :  the  Court  intimating  its 
opinion  that  CromwelVs  Case  (ft)  was  a  decisive  authority 
against  the  first  objection ;  and,  with  respect  to  the  last,  it 
was  answered,  by  the  statement  in  the  case  that,  upon 
default  of  payment  of  the  mortgage  money,  the  mortgagees 
entered  into  possession  of  the  mortgaged  premises,  and 
exercised  their  power  of  sale. 

The  only  question  which  remained  for  consideration  was 

(a)  1  Smith's  Lead.  Cas.  440,  4tli  ed.  (h)  2  Rep.  69. 
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whether  the  second  objection,  founded  on  the  law  against 
perpetuities,  was  available  in  this  case,  and  we  are  of  opinion  q^^^^ 
that  it  is  not.  We  think'  that  this  rent  is  not  liable  to  the  „  •• 
objection  as  to  perpetuity.  The  real  effect  of  the  limita-. 
Uona  in  the  deed  before  us  is,  that  the  mortgagees  are  to 
take  possession  or  sell,  subject  to  the  payment  of  this  rent 
to  Billings. 

It  is  a  restriction  on  the  amount  of  the  estate  of  the 
mor^agees,  and  seems  within  the  cases  as  to  the  power  of 
sale  in  a  mortgagee,  which,  as  incidental  to  his  estate,  is 
held  not  to  be  within  the  rule  as  to  perpetuities. 

There  may  be  considerable  doubt  also  on  the  point  raised 
by  counsel,  whether  the  rule  as  to  perpetuities  applies  to  a 
case  like  the  present,  where  the  party  who  or  whose  heirs 
are  to  take,  is  ascertained,  and  who  can  dispose  of,  release 
or  alienate  the  estate,  either  at  common  law  or  at  all  events 
since  the  passing  of  the  8  &  9  Vict  c.  106,  s.  6. 

The  judgment  of  the  Court  below  must  therefore  be 
affirmed. 

Judgment  aflSrmed. 


MEMORANDUM. 

In  the  present  Vacation  (March  13),  the  Honourable  Sir 
TFUSam  Henry  Watson^  Knight,  one  of-  the  Judges  of  this 
Court,  died  shortly  after  concluding  his  charge  to  the 
Grfand  Jury  at  the  Assizes  for  the  county  of  Montgomery. 
He  was  succeeded  by  James  Plaisied  Wilde,  Esquire,  one  of 
Her  Majesty's  counsel,  who  was  first  called  to  the  degree 
of  the  coi^  and  gave  rings  with  the  motto  **Fertta8  victrix.'" 
He  afterwards  received  the  honour  of  Knighthood. 
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I860. 

Afay  8. 

A  check  oa 
a  banker  is 
within  the 
'*  Summary 
Procedure  on 
Bills  of  Ex. 
change  Act* 
1856." 


Etre  and  Others  v.  Waller. 

XN  this  case  the  plaintifis  issued  a  writ  of  summons  under 

^^The   Summary  Procedure  on   Bills  of  Exchange  Ad, 

1855"  (18  &  19  Vict.  c.  67).     The  indorsement  on  the 

back  of  the  writ  was,  **  The  plaintifis  claim  124iL  19i.  as  the 

payees  of  a  check  or  bill  of  exchange  of  which  the  following 

is  a  copy : — 

"  Hitchin,  March  7,  186a 

^'  London  and  County  Bank. 

"  Hitchin  Branch. 

''  Pay  Messrs.  Eyre  &  Co.  (a)  one  hundred  and  twentj- 
four  pounds  195. 

"  £124.  19.  John  Waller." 

Indorsed  «  Eyre  &  Co.* 
A  summons  was  taken  out  at  Chambers  to  set  aside  the 

« 

writ  of  summons  and  all  subsequent  proceedings,  on  the 
ground  that  a  banker*s  check  was  not  within  the  proviaotf 


(a)  The  affidavit  verifying  the 
copj  of  the  writ  of  summons 
stated,  that  the  check  was  in- 


correctly copied  thereon,  init* 
much  as  it  was  made  payable  to 
"  Messrs.  Eyre  &  Co.  or  order!* 
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of  that  Act.    This  summons  was  heard  before  Channel^  B.,        I860, 
who  referred  the  question  to  the  Court 

Tompson  Chitty  having  obtained  a  rule  nisi  accordingly, 

Crampton  Hutton  now  shewed  cause. — The  18  &  19  Vict 
c.  67,  s.  1,  enacts  that  **  all  actions  upon  bills  of  exchange 
or  promissory  notes,  commenced  within  six  months  after  the 
same  shall  have  become  due  and  payable,  may  be  by  writ 
of  summons  in  the  special  form  contained  in  Schedule  A. 
to  this  Act  annexed,  and  indorsed  as  therein  mentioned," 
&C.  A  banker's  check  is  within  that  enactment.  Its  lan- 
guage is  general  and  will  include  all  instruments  in  the 
nature  of  bills  of  exchange  and  promissory  notes.  A 
banker's  check  is  a  bill  of  exchange  payable  at  sight.  It 
is  not  the  less  a  bill  of  exchange  because  it  is  never  in- 
tended to  be  accepted.  The  statute  is  a  beneficial  one  and 
ought  to  receive  a  liberal  construction.  In  Rochford  v. 
Darnel  {a\  fVilks,  J.,  decided,  at  Chambers,  that  a  check 
WM  within  the  Act  The  Stamp  Act,  55  Geo.  3,  c.  184, 
Sched.  Part  I.,  which  imposes  a  certain  duty  on  bills  of 
nchange,  expressly  exempts  bankers'  checks,  thereby 
ihewing  that  the  legislature  considered  checks  to  be  bills  of 
^change. 

Tompson  ChiUy^  in  support  of  the  rule. — The  question 
%  not  whether  the  holders  of  dishonoured  checks  ought  to 
lave  this  summary  remedy,  but  whether  the  legislature  has 
^ven  it  to  them.  The  words  of  the  18  &  19  Vict  c.  64 
le  confined  to  bills  of  exchange  and  promissory  notes.  A 
lieck  may,  for  some  purposes,  be  a  bill  of  exchange,  but  it 
i  not  so  in  common  parlance  or  for  the  purposes  of  this 
let.  In  the  55  Geo.  3,  c.  184,  Sched.  Part  I.,  the  legis- 
atore  uses  a  different  expression  when  speaking  of  bills  of 

(a)  1  F.  &  F.  602. 
VtOm  IT. — '».  8.  H  H  EXCH. 
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I860.       exchange  and  bankers'  checks.     So  in  the  Stamp  Acti» 
''T'^^      16  &  17  Vict  c.  59  and  17  &  18  Vict.  c.  83,  checks  are 
«•  designated  as  **  drafts  or  orders  for  the  payment  of  moDey.* 

The  1  &  2  Vict.  c.  110,  s.  12,  empowers  the  sheriff  to  seiK 
''any  checks,  bills  of  exchange,  promissory  notes,"  ftc.    If 
the   legislature    had  intended   to  include  checks  in  the 
18  &  19  Vict.  c.  67,  it  is  reasonable  to  suppose  that  thej 
would  have  used  similar  language.     The  provisions  of 
that  Act  are  limited  to   actions  upon  bills  of  exchange 
or  promissory  notes  commenced  within  six  months  afisr 
the  same  shall  have  become  due  and  payable,**  whidi 
cannot  apply   to  checks.     A  bill  of  exchange  or  pro- 
missory note  is  payable  at  a  certain  time  expressed  on  the 
face  of  it,  so  that  there  is  something  definite  to  shew  when 
it  became  due  and  payable ;  but  a  check  is  not  payable 
until  after  presentment,  which  may  be  at  any  time  within  lix 
years  after  it  is  drawn.     Again,  the  5th  section  provida 
that ''  the  holder  of  every  dishonoured  bill  of  exchange  or 
promissory  note  shall  have  the  same  remedies  for  the  reeo* 
very  of  the  expenses  incurred  in  noting  the  same  for  noo* 
acceptance  or  non-payment,  or  otherwise,   by  reason  of 
such  dishonour,  as  he  has  under  this  Act  for  the  reooveij 
of  the  amount  of  such  bill  or  note."    A  check  is  not  noted 
for  non-acceptance  or  non-payment.     Then,  by  the  6th 
section,  the  holder  of  any  bill  of  exchange  or  promiflMJ 
note  may  issue  one  writ  of  summons  against  all  or  iDjf 
number  of  the  parties  to  the  bill  or  note.     Moreover,  the 
preamble  shews  that  the  object  of  the  Act  was  to  preieot 
frivolous  and  fictitious  defences,  but  checks  were  not  osoallj 
subject  to  such  defences. 

Pollock,  C.  B. — The  rule  ought  to  be  discharged  It 
would  be  exceedingly  dangerous  if  we  were  to  adopt  the 
result  of  the  criticisms  of  Mr.  Chitty  on  this  subject    He 
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isks  US  to  restrain  the  operation  of  a  most  beneficial  enact-        I860. 
mentt  because  the  legislature  has  not  used  in  it  all  the       ^'^^^^^^ 
expressions  which  are  found  in  other  Acts,  certainly  not  «• 

*V  ALLEJK* 

in  pari  materia.  Considering  how  acts  of  parliament  are 
drawn  at  the  present  time,  I  say  it  would  be  dangerous 
to  limit  the  construction  of  an  Act,  because  the  legislature 
has  not  used  all  the  words  which  they  might  have  used 
upon  the  subject.  According  to  the  notion  of  lawyers,  a 
check  is  a  bill  of  exchange.  It  is  so  treated  in  the  Stamp 
Ac^  55  Geo.  3,  c.  184,  where  the  legislature  thought  it 
necessary  to  prevent  the  application  of  its  provisions  to 
diecks,  because  they  come  within  the  denomination  of 
^InDs  of  exchange."  We  ought  rather  to  extend  than 
restrain  the  operation  of  the  Act  in  question,  for  if  there  is 
any  negotiable  instrument  to  which  effect  ought  to  be  given 
by  a  Court  of  law  it  is  a  check  which  should  be  considered 
tscash. 

Mabtin,  B. — I  am  of  the  same  opinion. 

Bkamwell,  B. — I  am  of  the  same  opinion*  As  to  the 
aigoment  of  Mr.  Chittyy  that  in  the  case  of  a  check  there 
b  no  liability  until  it  is  presented — a  bill  of  exchange, 
Sioiigh  it  has  never  been  accepted,  is  within  the  Act.  It  is 
tme  that  a  check  is  not  commonly  called  a  bill  of  exchange, 
bat  in  construing  a  statute  we  ought  to  give  its  words  their 
natnral  and  legal  meaning  unless  there  is  something  in  the 
xmtext  which  requires  a  different  construction,  which  is 
dot  the  case  here.  Since  the  recent  alteration  in  the  stamp 
law,  which  has  imposed  a  duty  on  checks,  it  is  difficult  to 
liftioguish  them  firom  bills  of  exchange,  for  they  are  con- 
ttntly  made  payable  to  order. 

WiLDB,  B. — I  am  of  the  same  opinion.     It  seems  to  me 
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that  a  check  is  within  the  words  of  the  Act,  and  also  within 
the  mischief  intended  to  be  remedied.  The  argament 
against  that  view  is,  that  terms  are  used  in  other  Acts  whid 
arc  not  used  in  this  Act  As  to  the  5th  and  6th  sectioMi 
it  is  very  natural  that  there  should  be  some  sections  relating 
to  bills  of  exchange  only ;  it  is  enough  to  say  that  the  fint 
section  applies  to  checks.  With  respect  to  the  other  Acti 
referred  to,  in  which  the  word  check  is  introduced,  thej 
are  not  in  pari  materia  and  have  a  totally  different  scopes 
Nothing  can  be  more  dangerous  than  to  constme  one 
statute  by  another,  especially  when  we  consider  the  mode 
in  which  statutes  are  framed  in  the  present  time. 

Rule  discharged. 


May  4.         The  Liverpool  Borough  Bank  v.  Logan  and  Another. 

N.  accepted  X  HE  declaration  stated,  that  before  the  making  of  the 
change,  for  agreement  between  the  plaintifls  and  the  defendants  berein- 
9431/!.  against  after  mentioned,  one  James  IL  Nuttall  had  accepted  two 
f^Ii^ounl  bills  of  exchange,  one  for  3069/.  10*.  llrf.,  payable  to  the 
gethcr  witVihe  ^^^^^  ^^  ^^^  drawers  six  months  after  sight,  and  the  other 
bills  of  lading    for  943 1;   8,^  7^    payable  to  the  order  of  the  drawwi 

were  held  by  ^   r  j 

a  certain  Bank,  six  months  after  siffht,  and  which  bills  of  exchange  were 

The  plaintiffs,  *     *  ^  ^  ^ 

at  the  request  accepted  by  thc  said  J.  U.  Nuttall  against  goods  shipped 
the  bi'lls  of        from  Manilla,  on  account  of  the  said  J.  H.  Nuttall,  bj 

lading  from  the 
Bank  upon 

guaranteeing  thorn  the  payment  of  the  bills  of  exchange.  The  cargo  having  fallen  m  nhCi 
and  the  plaintiffs  having  ascertained  that  the  defendants  were  interested  in  it  to  the  extent  flf 
one- half,  thc  defendants  at  their  reouest  signed  the  followinff  undertaking: — "  The  produce hdd 
on  account  of  N.  to  be  sold  to  the  best  advantage  bj  the  br&ers  in  whose  bands  it  is  now  pbeii 
and  under  the  advice  of  L.  &  Co.  (the  defendants)  as  far  as  practicable ;  and  after  tba  canwt 
sales  are  made  up  and  the  amount  guaranteed  deducted,  L.  &  Co.  will  beetr  otu-koifof  wk^m 
loM$  map  appear  on  tke  truntaction,**  The  plaintiffs  paid  the  bills  of  exchange,  and  oo  the  nW 
of  the  cargo  there  was  a  deficiency  of  4215/.  N.  became  bankrupt,  and  the  plaintift  provri 
against  his  estate  for  the  whole  loss,  and  received  dividends  thereon  amounting  to  1137IL 

HM,  that  the  defendants  were  not  entitled  to  credit  for  the  dividends  received  fttn  the 
estate  of  N. 
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a  certain  Bhip  called  the  **  Aurifera,"  and  were  held  for 
▼aloe  by  a  certain  bank  called  the  Bank  of  Liverpool, 
together  with  the  bills  of  lading  of  the  said  cargo ;  and 
the  plaintifis,  at  the  request  of  the  said  J.  H.  Nuttall  and 
ibr  a  sufficient  consideration  in  that  behalf,  and  before 
the  said  bills  of  exchange  became  due,  guaranteed  to  the 
said  Bank  of  Liverpool  the  payment  of  the  said  two  bills 
of  exchange ;  and  the  said  Bank  of  Liverpool,  in  considera- 
tion of  the  said  guarantee,  and  by  the  direction  of  the  said 
J.  H.  Nuttall,  transferred  to  the  plaintiffs  the  bills  of  lading 
of  the  said  goods,  in  order  that  the  plaintifis  might  hold  the 
same  as  a  security  for  their  liability  under  the  said  guarantee. 
That  afterwards,  and  before  the  making  of  the  agreement 
between  the  plaintifls  and  the  defendants  hereinafter  men- 
tioned, the  plaintifis  discovered,  as  the  fact  was,  that  the 
defimdants  were  interested  in  the  said  goods,  subject  to  the 
payment  of  the  said  bills  of  exchange  and  the  charges 
thereon,  to  the  extent  of  one-half,  and  thereupon  it  was, 
with  the  consent  of  the  said  J.  H.  Nuttall,  mutually  agreed 
between  the  plaintifi*  and  the  defendants,  that  the  said  goods 
should  be  sold  to  the  best  advantage  by  the  brokers  in 
whose  hands  they  were  then  placed,  and  under  the  advice 
of  the  defendants  as  far  as  practicable,  and  that  after  the 
aocoant  sales  were  made  up,  and  the  amount  guaranteed  by 
the  plaintifis  as  aforesaid  and  their  charges  deducted,  the 
defendants  would  bear  and  pay  to  the  plaintifis  half  of 
whatever  loss  might  appear  on  the  transaction. — Averments : 
that  the  plaintifis  have  performed  all  things,  and  all  things 
have  happened,  necessary  to  entitle  them  to  sue  the  defend- 
ants for  the  breach  of  the  said  agreement  and  that  one- 
half  of  the  said  loss  on  the  said  transaction,  according  to 
the  true  intent  and  meaning  of  the  said  agreement,  has 
anxmnted  to  the  sum  of  2582/.  9s.  IcL — Breach :  non- 
payment. 
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The  defendants  pleaded  a  denial  of  the  agreement,  with 
other  pleas  not  material  to  the  present  question. 

At  the  trial,  before  WilleB^  J.,  at  the  Liverpool  Winter 
Assizes,  1859,  the  following  iacts  appeared. — In  the  yeir 
1854,  the  defendants,  who  carried  on  business  as  merdianti 
at  Liverpool,  under  the  firm  of  James  Logan  &  Co.,  were 
jointly  interested  with  one  Nuttall,  also  a  merchant  at  Liver- 
pool, in  a  cargo  of  sugar,  hemp  and  wood,  shipped  to  him 
from  Manilla,  by  Smith,  Bell  &  Co.,  on  board  a  vead 
called  the  '^Aurifera."  On  account  of  this  cargo  Nuttill 
had  accepted  two  bills  of  exchange  drawn  upon  him  bj 
Smith,  Bell  &  Co.,  one  for  3069iL  lOt.  Wd.  and  the  otiier 
for  94  3  U  8«.  Id,  These  bills  of  exchange,  together  with 
the  bills  of  lading,  were  held  by  the  Bank  of  Liverpool 
Nuttall  kept  an  account  with  the  plaintiffs,  the  Liverpool 
Borough  Bank,  and  at  his  request  the  plaintifls  obtained 
from  the  Bank  of  Liverpool  the  bills  of  lading  upon  gifing 
the  following  guarantee : — 

*'*  Borough  Bank,  Liverpool, 
''  Messrs.  the  Bank  of  Liverpool.  Ist  Dec  1854. 

"  Gentlemen, 

"  In  consideration  of  our  receiving  from  yoo  biUi  of 
lading  and  marine  polices  for  13,234  bags  sugar;  1108  beks 
hemp,  and  33,707  piculs  saffron  wood,  ^  "  Aurifen"  @ 
Manilla,  we  undertake  to  pay  at  maturity  Mr.  James  B* 
Nuttall's  acceptance  of  Messrs.  Smith,  Bell  &  Ca's  dnfli 
for  3069/.  lOf.  llcf.  due  18th  instant,  and  943U  8«.  7^  doe 
19th  April,  1855,  in  all  twelve  thousand  five  hundred  pooads 
nineteen  shillings  and  six  i)ence. 

**  The  Liverpool  Borough  Bank, 
**  J.  Smith, 

^'  Manager^* 

In  the  year  1855  Nuttall  became  embarrassed,  and  the 
cargo,  which  had  been  placed  by  the  plaintiffs  in  the  bands 
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of  a  bUoket  for  sale,  fell  in  value.    The  plaindflB,  who  then 
tat  the  first  time  discovered  that  the  defendants  were  jointly     , 

LiTBRPOOL 

interested  with  Nuttall  in  the  cargo,  informed  the  defendants      Boeouoh 

-  Baxk 

thmt  they  should  hold  them  liable  for  half  of  the  loss.    The  v. 

defendants  then  gave  to  the  plaintifls  the  following  under- 
taking:— 

^  The  produce  held  by  the  Bank  on  a/c  of  J.  U.  Nuttall 
and  others  per  ^'Aurifera,"  to  be  sold  to  the  best  advantage 
by  the  brokers  in  whose  hands  it  is  now  placed,  and  under 
Ibe  advice  of  Messrs.  James  Logan  &  Co.  as  far  as  prac- 
ticable; and  after  the  a/c  sales  are  made  up  and  the  amount 
goaranteed  by  the  Bank  and  its  charges  deducted,  James 
Logan  &  Co.  will  bear  one  half  of  whatever  loss  may 
ai^pear  on  the  transaction. 
^Liverpool,  6th  March,  1855.  *<  James  Logan  &  Co.'' 

The  plaintifls  paid  the  bills  of  exchange  when  they  became 
doe.  The  cargo  was  sold  at  various  times  between  March 
and  August  1855,  and  the  proceeds  received  by  the  plain- 
tiflh^  after  deducting  freight  and  charges,  amounted  to 
BM6L  I6s,  6d,y  leaving  a  deficiency  on  the  amount  of  the 
bills  of  exchange  of  4215/.  Ss.  Od,  exclusive  of  interest 
On  the  23rd  March,  1855,  Nuttall  was  adjudicated  a  bank- 
rapt  On  the  19th  April,  1855,  the  plaintifls  proved 
against  his  estate  for  the  sum  of  4705/.  I4s.  ScL,  being  the 
amount  of  the  bills  of  exchange,  after  deducting  the  pro- 
eeeds  of  the  cargo  then  sold,  and  the  estimated  value  of 
■ocb  part  as  remained  unsold,  and  they  afterwards  received 
dividends,  amounting  to  1137/.  4«.  2d.,  which  reduced  the 
deficiency  to  3077/.  IBs.  10c/.,  exclusive  of  interest 

It  was  submitted  on  the  part  of  the  defendants  that  they 
were  entitled  to  credit  for  the  dividends  received  ftt)m  the 
estote  of  Nuttall  on  the  4705/.  14«.  8^.  The  learned  Judge 
reserved  the  point,  and  a  verdict  was  found  for  the  plain- 
tifls^ it  being  arranged  that  the  amount  should  be  left  to  his 
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lordship.  After  taking  time  to  consider^  he  decided  that  tbe 
defendants  were  not  entitled  to  the  dedaction  clumedi  and 
the  verdict  was  entered  for  2107il  lit.  6dL 

Edward  James,  in  last  Hilary  Term,  obtained  a  rale  niii 
to  reduce  the  damages  by  the  amount  of  the  dividendi 
received  from  the  estate  of  Nuttall,  against  which 


Q^ain  and  Kemplay  shewed  cause  (April  28). — Tlie  qiiei- 
tion  depends  on  whether  the  document  upon  which  tiie 
action  is  brought  is  a  mere  guarantee  on  behalf  of  NattiD 
and  Co.,  or  an  original  undertaking  upon  which  the  d^ 
fendants  are  primarily  liable.  Baikes  v.  Todd  (a)  decided 
that  if  a  creditor  receives  dividends  upon  a  debt  paitlj 
secured  by  guarantee  of  a  third  penon,  the  dividends  nrait 
not  be  appropriated  to  the  excess  of  the  debt  above  the  son 
guaranteed,  but  must  be  applied  rateably  to  the  whole  debti 
and  the  surety  is  relieved  from  liability  by  the  amount  of 
dividend  on  the  part  which  is  secured.  BardweU  v.  LydaU{h) 
and  Paley  v.  Field  (c)  were  decided  on  the  same  prindpk* 
But  those  were  cases  of  guarantees.  This  is  an  originil 
undertaking,  because  the  defendants  were  interested  in  the 
goods  in  respect  of  which  it  was  given  ;  and  they  are  liable^ 
on  account  of  that  interest,  to  at  least  one-half  of  the  amonot 
paid  by  the  plaintiffs.  The  agreement  would  have  been 
binding  if  verbal  only,  since  it  is  not  a  promise  to  answer 
for  the  debt  of  another  within  the  4  th  section  of  the  Statute 
of  Frauds.  The  principle  applicable  to  cases  of  this  kind 
is  thus  stated  in  1  Wms.  Saund.  211  c,  note  : — *' There  is 
considerable  difficulty  in  the  subject,  occasioned  perhaps  bj 
unguarded  expressions  in  the  reports  of  the  different  caseSi 
but  the  fair  result  seems  to  be«  that  the  question  whether 
each  particular  case  comes  within  the  clause  of  the  statute 


(a)  8  A.  &  £.  846. 


(0  12Ve5.435. 


(b)  7  Bing.  489. 
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or  not,  depends  not  on  the  consideration  for  the  promise, 
but  on  the  fact  of  the  original  party  remaining  liable, 
coupled  with  the  absence  of  any  liability  on  the  part  of  the 
defendant  or  his  property,  except  such  as  arises  from  his 
express  promise."  That  doctrine  was  recognised  in  Fitz- 
gerald V.  Dressier  {a\  where  all  the  authorities  on  this 
subject  are  collected. 


1860. 
Liverpool 

BOEOUOH 

Bank 
o. 

hOQAX, 


Edward  James  and  Brett^  in  support  of  the  rule. — The 
question  is,  what  was  the  intention  of  the  parties  when  they 
entered  into  the  arrangemeuL  On  the  1st  December,  1854, 
the  plaintifis  guaranteed  the  Bauk  of  Liverpool  the  pay- 
ment of  the  two  bills  of  exchange.  When  Nuttall  became 
embarrassed,  the  plaintifis,  fearing  a  loss  upon  their  transac- 
tion with  him,  and  finding  that  the  defendants  had  an 
interest  in  one-half  of  the  cargo,  applied  to  them  for  security 
agdnst  some  portion  of  the  loss.  The  defendants  assented, 
and  in  consideration  of  their  having  an  interest  in  one-half 
of  the  cargo,  they  agreed  to  bear  one-half  of  the  loss  which 
the  plaintifis  might  sustain  by  the  transaction.  Suppose 
Nuttall  paid  \\s.  in  the  pound  on  the  421521  3«.  O^/.,  the 
plaintifis  would  obtain  a  profit,  because  if  the  word  ^'  loss*' 
in  the  guarantee  means  the  difference  between  the  net  pro- 
ceeds and  the  amount  for  which  the  plaintifis  became  liable, 
they  would  have  a  right  to  recover  from  the  defendants  one- 
half  of  that  amount,  although,  added  to  the  dividends,  it 
exceeded  their  loss.  According  to  the  argument  for  the 
plaintifis,  it  would  make  no  difierence  if  Nuttall  took  up 
the  bills,  because  this  is  an  absolute  undertaking  by  the  de- 
fendants to  pay  them  one-half  of  the  difierence  between  the 
net  proceeds  of  the  sale  and  the  amount  of  the  bills  paid 
by  them.  The  document  cannot  be  construed  literally,  but 
ought  to  receive  a  fair  construction  with  reference  to  the 

(a)  29L.  J.,C.  B.  119. 
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circumstances  under  which  it  was  given.  It  is  an  agree- 
ment to  bear  one-half  of  the  nltimate  loos  which  mayaccrae 
to  the  plaintifison  the  transaction  between  them  and  NattaD. 
[fFUde,  B. — In  Deacon  on  Bankruptcy,  p.  267,  Sndcd^it 
is  said : — **  There  is  a  distinction  in  every  case  where  the 
holder  of  a  bill  applies  to  prove  it  after  receiving  part  of 
the  amount,  and  when  he  applies  to  prove  befbrt  any  p^f- 
ment  or  composition  upon  it.  If  at  the  time  of  proving  be 
has  received  a  part  of  it,  he  can  then  only  prove  tat  m 
much  as  remains  due ;  for  of  course  he  could  not  in  aodi 
case  swear  that  the  whole  amount  was  due.  •  •  •  •  Bat  if 
the  holder,  after  having  proved  for  the  amount  of  the  bill^ 
receives  a  part  from  any  of  the  persons  liable  to  pay  it,  lie 
is  still  entitled  to  a  dividend  upon  the  whole  amount,  pro- 
vided it  does  not  exceed  20s.  in  the  pound  upon  such  put 
as  remains  due."] 

Cur.  adv.  tmlL 


Martin,  B.,  now  said. —  In  this  case,  which  was  tried 
before  my  brother  Willes  at  the  last  Liverpool  assizes^  a  role 
was  obtained  to  reduce  the  damages.  The  facts  were  these:— 
A  person  named  Nuttall  had  imported  fit>m  Manilla  a  cargo 
of  sugar,  and  bills  of  exchange  drawn  upon  him  for  the  price 
were  sent,  annexed  to  the  bills  of  lading,  to  the  Liverpool 
Bank.  The  bills  of  exchange  were  accepted  by  NuttaDy 
and  the  Liverpool  Bank  held  them  together  with  the  bills 
of  lading.  Nuttall  was  desirous  of  getting  the  bilb  of 
lading  out  of  the  hands  of  the  Liverpool  Bank,  and  k 
applied  to  the  plaintiffs,  the  Liverpool  Borough  Bank,  to  aid 
him  in  that  purpose.  The  plaintiffs  gave  the  Liverpool 
Bank  a  guarantee  to  pay  them  the  amount  of  the  bilb  of 
exchange,  and  thereupon  the  plaiutifis  obtained  from  tbein 
the  bills  of  lading.  Afterwards  the  plaintifis  became  aware 
that  the  defendants,  James  Logan  and  Co.,  were  interested 
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with  Nuttall  in  the  adventure  of  the  sugar  to  the  amount 
of  one-half.  The  market  falling,  the  plaintifis  determined  to 
sell  the  sugar,  and  accordingly  they  placed  it  in  the  hands 
of  a  broker  for  sale.  It  appeared,  that  defendants,  who 
were  also  brokers,  were  desirous  that  the  sugar  should  be 
sold  by  themselves,  and  the  plaintiffs  having  informed  them 
that  they  should  hold  them  liable  for  half  the  loss,  they  ulti- 
mately signed  the  document  on  which  this  action  is  brought. 
The  only  point  undisposed  of  at  the  trial  was  whether  the 
amount  payable  under  it  was  half  the  loss,  or  half  the  loss 
less  a  dividend  received  from  the  estate  of  Nuttall,  who 
had  become  a  bankrupt — for  the  plaintifis  on  proof  against 
his  estate  for  the  entire  amount  of  the  bills  of  exchange 
had  received  a  dividend.  The  document  is  in  these  terms. 
— (His  lonlship  read  it  (a)).  My  brother  Willes  took  time 
to  consider  the  question,  and  the  result  was  that  he  formed 
an  opinion,  in  which  we  concur,  that  the  true  meaning  of 
this  document  is,  that  the  defendants,  who  were  interested 
in  half  the  sugar,  undertook  to  pay  the  plaintifis  half  the 
loss  upon  the  sale ;  that  the  amount  became  payable  imme- 
diately  the  account  was  made  up;  and  that  the  defendants 
are  not  entitled  to  any  deduction  in  respect  of  the  dividends 
received  by  the  plaintifis  from  Nuttall's  estate,  although 
they  were  received  on  the  entire  sum  paid  by  them.  In 
looking  at  the  law  with  respect  to  bills  of  exchange,  it  seems 
that  a  party  holding  a  bill  of  exchange,  notwithstanding  he 
has  received  a  part  of  it  from  any  of  the  persons  liable  to  pay 
ity  is  entitled  to  prove  for  the  amount  of  the  bill  and  receive 
a  dividend  on  the  entire  amount,  provided  it  does  not 
exceed  205.  in  the  pound  upon  such  part  as  remains  due. 
We  are  therefore  of  opinion  that  the  decision  of  the  learned 
Judge  was  correct,  and  the  rule  ought  to  be  discharged. 


1860. 

Liverpool 

Borough 

Bank 

9. 

Loo  AN. 


(a)  See  ante^  p.  467. 
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Brabiwell,  B. — I  am  of  the  same  opinion,  and  will  ody 
add  this. — I  come  to  that  opinion  not  only  for  the  rettou 
given  by  my  brother  Martin,  but  also  because  I  view  tbe 
transaction  as  an  arrangement  between  Nuttall,  the  d^ 
fendantSy  and  the  plaintifis,  so  that  the  defendants  are  no 
longer  liable  to  Nuttall  for  half  the  loss.  Unless  I  cime 
to  that  conclusion,  which  seems  to  me  a  legitimate  one,  I 
should  have  thought  such  an  agreement  very  improbaUe; 
but  that  consideration  makes  it  a  fidr  agreement,  and 
enables  me  to  construe  it  according  to  its  plain  and  natnni 
language. 

Rule  dischaiged. 


^P^^^^'  Watson  v.  Little. 

IhetSn'  Ejectment  to  recover  a  dwelling  house  &c  called 
bein^astotbe    Larepots  in  the  parish  of  Dalston  in  the  county  of  Cam- 

legitimacyof  ^  '^  '' 

the  pliiatiff.      berland. 

his  mother,  who 

was  a  witness.        At  the  trial,  before  Hill,  J.,  at  the  Cumberland  Sumnwr 

stated,  on  cross- 

examination,  Assizes,  1859,  it  appeared  that  the  plaintiff,  Arthur  Watsoflf 
never  before  claimed  the  property  as  heir  at  law  of  his  aunt,  Elizabeth 
aboutti^chiw!  Watson,  and  the  only  question  was  as  to  his  legitima^* 
Mwlhe  child  The  plaintiff's  mother,  formerly  Elizabeth  Bell,  had  been 
was  bom  before  ^  servant  in  the  family  of  the  plaintiff's  father,  who  resided 

mamago:  that  ./  r 

sho  never         at  Dalston,  and  during  that  time  she  became  preenaot  bf 

affiliated  the         ,  ,  .     .  ,    .  x 

child.*'— JTe/d,  the  plaintiff,   and  in  consequence  left  her  situation  and 

of  affiliation  went  to  reside  with  her  parents  at  Longtown  in  the  pariflb 

magTstnites,  o^  Artburet.     On  the  13th  March,  1824,  the  plaintiff's 

dcad.^was  father  and  mother  were  married   at  Gretna  Green,  and 

cvidlncc^fOT  evidence  was  adduced  on  the  part  of  the  plaintiff  to  prove 

the  purpose  of  x\i9X  he  was  bom  on  the  18  th  of  March.     On  the  part^ 

contradicting  <^ 

the  witness. 

Quare,  whether  such  order  would  bo  admissible  for  the  purpoae  of  proving  tbe  butirdj. 
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the  defendant  evidence  was  adduced  to  prove  that  the 
plaintiff  was  born  on  the  8th  of  March.  The  plaintiff's 
mother,  who  was  a  witness,  said,  in  answer  to  questions 
put  on  cross-examination  by  the  defendant's  counsel,  ^^I 
never  went  before  the  magistrates  about  the  child.  I  never 
aaid  before  the  magistrates  that  the  child  was  bom  on  the 
8th  of  March.  I  never  affiliated  the  child."  Thereupon 
the  defendant's  counsel  tendered  in  evidence  the  following 
order  of  affiliation : — 

^Cumberland,  1  The  order  of  Thomas  Lowry,  Clerk, 
to  wit  J  and  John  Heysham,  Esquire,  two  of 
his  Majesty's  justices  of  the  peace  in  and  for  the  said 
eoan^  (one  whereof  is  of  the  quorum),  and  both  residing 
next  unto  the  limits  of  the  parish  church  within  the  parish 
of  Arthnret  in  the  said  county,  made  the  27  th  day  of 
January,  in  the  fifth  year  of  the  reign  of  our  sovereign 
lord  King  George  the  Fourth,  and  in  the  year  of  our  Lord 
1825,  concerning  a  male  bastard  child  lately  born  in  the 
perish  of  Arthuret  aforesaid  of  the  body  of  Elizabeth  Wat- 
son^  married  woman.  Whereas  it  has  appeared  unto  us, 
the  said  justices,  as  well  upon  the  complaint  of  the  church- 
wardens and  overseers  of  the  poor  of  the  said  parish  of 
Arthuret  as  upon  the  oath  of  the  said  Elizabeth  Watson, 
that  she,  the  said  Elizabeth  Watson,  on  the  8th  day  of 
March  now  last  past,  was  delivered  of  a  male  bastard  child 
at  Longtown  in  the  said  parish  of  Arthuret  in  the  said 
county,  and  that  the  said  bastard  child  is  now  chargeable 
to  the  said  parish  of  Arthuret  and  likely  so  to  continue ; 
and  further  that  Arthur  Watson,  of  Dalston  in  the  said 
county,  schoolmaster,  did  beget  the  said  bastard  on  the 
body  of  her  the  said  Elizabeth  Watson :  And  whereas  the 
said  Arthur  Watson  has  appeared  before  us  in  pursuance 
of  our  summons  for  that  purpose,  but  has  not  shewn  any 
sufficient  cause  why  he,  the  said  Arthur  Watson,  shall  not 
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I860.        ^  ^^  reputed  father  of  the  said  bastard  child.    We,  there- 
fore, upon  examination  of  the  caose  and  circumstances  of 
the  premises,  as  well  upon  oath  of  the  said  Elixabeth 
Watson  as  otherwise,  do  hereby  adjudge  him,  the  slid 
Arthur  Watson,  to  be  the  reputed  father  of  the  said  bastard 
child:  And  whereas  it  further  appeareth  to  us,  the  cud 
justices,  as  well  upon  the  oath  of  Mr.  Geoige  Elliot,  one  of 
the  overseers  of  the  poor  of  the  said  parish  of  Aithuret,  as 
otherwise,  that  the  reasonable  charges  and  expenses  inci- 
dent to  the  birth  of  the  said  bastard  child,  and  the  leison- 
able  costs  of  apprehending  and  securing  the  said  Arthur 
Watson,  and  the  costs  of  this  our  order  of  filiation,  do 
amount  to  the  several  sums  hereupon  endorsed,  which  we 
have  respectively  ascertained  on  oath  accordingly;  and 
thereupon  we  do  order,  as  well  for  the  better  relief  of  the 
said  parish  of  Arthuret  as  for  the  sustentation  and  relief 
of  the  said  bastard  child,  that  the  said  Arthur  Watson  shall 
and  do  forthwith,  upon  notice  of  this  our  order,  pay  or 
cause  to  be  paid  to  the  said  churchwardens  and  overMcn 
of  the  poor  of  the  said  parish  of  Arthuret,  or  to  some  or 
one  of  them,  the  sum  of  two  pounds  and  seventeen  shil- 
lings for  the  aforesaid  charges  and  expenses  incident  to 
the  said  birth,  and  for  and  towards  the  muntenance  of  the 
said  bastard  child  to  the  time  of  making  this  our  order; 
and  the  further  sum  of  fourteen  shillings  for  the  aforesud 
costs  of  apprehending  and  securing  the  said  Arthur  Watson 
and  the  costs  of  this  our  order  of  filiation.     And  we  do 
also  hereby  further  order  that   the   said  Arthur  Watsoo 
shall  likewise  pay  or  cause  to  be  paid  to  the  churchwardeos 
and  overseers  of  the  poor  of  the  said  parish  of  Arthuret  for 
the  time  being,  or  to  some  or  one  of  them,  the  sum  of  two 
shillings  weekly  and  every  week  from  the  present  time,  fiff 
and  towards  the  keeping,  sustentation  and  maintenance  of 
the  said  bastard  child,  for  and  during  so  long  a  time  tf 
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tho  bastard  child  shall  be  duargeable  to  the  said  parish  of 
At^duret  &C.  Given  ander  our  hands  and  seals  the  day 
and  year  fint  above  written. 

"  Thos.  Lowry.       (l.  s.) 

"  John  Heysham,    (l.  s.)" 

7he  plaintiff's  counsel  objected  to  the  order  being  re- 
ceived in  evidence;  but  the  learned  Judge  admitted  it  and 
reserved  the  point  The  defendant's  counsel  then  proved 
the  order,  the  death  of  the  magistrates,  and  that  they  had 
jurisdiction  over  the  subject-matter.  It  appeared  that  the 
order  had  never  been  acted  upon.  A  verdict  having  been 
found  for  the  defendant, 

JIfaiitffy,  in  last  Michaelmas  Term,  obtained  a  rule  nisi 
for  a  new  trial,  on  the  ground  that  the  order  of  affiliation 
^w^s  erroneously  received ;  against  which 

Tempk  now  shewed  cause. — The  order  of  affiliation  was 
P^Xiperly  admitted  in  evidence  for  the  purpose  of  contra- 
^^sting  the  witness.  A  document  may  be  admissible  al- 
^*^C3ogh  of  little  value  as  evidence  of  the  fact  sought  to  be 
P^X3?eA  If  admissible  for  any  purpose,  that  is  sufficient : 
*^  Lriih  Society  v.  The  Bishop  of  Derry  (a).  The  facts 
*^^ted  in  convictions  and  orders  of  magistrates  must  be 
:en  to  be  true,  if  the  magistrates  had  jurisdiction.  Any 
who  was  present  and  heard  the  statement  of  the 
Mother  before  the  magistrates  might  have  been  called  to 
P^ove  what  passed. 

The  Court  then  called  on 

JU^amUy  (  T.  Jones  with  him)  to  support  the  rule.—  The 

^^esdon  is,  whether  an  order  of  affiliation  made  by  justices 

^lu>  are  dead  is  admissible  in  evidence  against  a  third 

P^noD,  the  issue  being  whether  or  no  that  person  was 

(a)  12  CI.  &F.  641. 
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born  in  lawful  wedlock.    [PMock,  C.  B. — ^It  was  admunUe 
to  contradict  the  statement  of  the  mother.]    Assuming  thit 
it  was  competent  to  the  defendant  to  call  living  witnenei 
for  that  purpose,  this  document  cannot  be  substituted  fiir 
their  testimony :  at  the  most  it  is  a  statement  by  two  jas- 
tices  that  a  certain  person  appeared  before  them  and  made 
oath  as  to  certain  facts,  which  may  or  may  not  be  tme. 
[^Pollock^  C.  B. — It  is  only  incidentally  that  it  is  evidence 
against  the  plaintiff.     For  instance,  if  a  witness  is  aakcd, 
''Did  you  never  say  so  and  so?"  and  he  says  ''No^"a 
person  may  be  called  to  prove  he  did.]     The  document 
would  not  be  evidence  merely  because  the  statement  was 
made  by  persons  who  are  dead.     [^PMock,  C.  B. — ^This  ii 
a  statement  made  by  deceased  persons  acting  in  dischaige 
of  a  public  duty.    In  the  case  of  H^ham  v.  Bidgway  (a)  an 
entry  made  by  a  man-midwife  in  a  book  of  having  delivered 
a  woman  on  a  certain  day,  referring  to  his  ledger  in  which 
the  charge  for  it  was  marked  as  paid,  was  admitted  in 
evidence  upon  an  issue  as  to  the  age  of  the  child.]    That 
case  proceeded  on  the  principle  that  if  a  person  has  peco- 
liar  means  of  knowing  a  fact,  and  makes  a  declaration  or 
written  entry  of  that  fact  which  is  against  his  interest  at 
the  time,  it  is  evidence  of  that  fact,  as  between  third  pe^ 
sons,  after  his  death :  Percival  v.  Nanson  {b).     Here  the 
justices  had  no  jurisdiction  unless  the  plaintiff  was  illegiti- 
mate ;  and  therefore,  to  make  their  order  admissible  against 
him,  that  fact  ought  to  be  proved  aliunde.    In  Groenvelt  v. 
Buncell  (c),  Holt,  C.  J.,  said,  "If  two  justices  adjudge  A. 
to  be  the  father  of  a  bastard,  if  the  child  is  a  bastard  A.  ii 
concluded  by  the  judgment  of  the  justices,   and  cannot 
falsify  it  and  say  that  he  is  not  the  father;  but  his  only 
remedy  is  by  appeal    But  if  the  child  was  bom  in  wedlock, 

(a)  10  Eaat,  109.  (h)  7  Exdu  1. 

(r)  1  Lord  Rajm.  4k>4.  471. 
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then  the  judgment  was  coram  non  judice  and  void,  and  1860. 
consequently  no  person  coucluded  by  it."  The  true  ground 
npon  which  the  order  is  inadmissible  is  that  the  decision 
of  the  justices  must  be  taken  to  have  been  coram  non 
judice,  until  the  fact  of  illegitimacy  is  proved.  [Wildey  B. — 
Suppose  the  justices  had  decided  that  the  child  was  not 
illegitimate,  and  had  made  an  order  to  that  effect,  would 
that  have  been  inadmissible  on  the  ground  that  the  justices 
had  no  jurisdiction  7]  It  would  be  no  evidence  of  legiti- 
macy. In  the  case  of  an  entry  in  a  book  by  an  agent  in 
the  course  of  his  duty,  if  the  question  was  whether  or  no 
he  was  agent,  the  entry  would  not  be  evidence  of  that  fact. 
So^  a  statement  by  a  party  holding  the  office  of  justice  is 
not  evidence  in  cases  where  die  question  is  whether  he 
had  jurisdiction.  If  so,  it  would  be  equally  admissible  to 
prove  illegitimacy  if  the  mother  was  indicted  for  perjury. 
— As  to  the  jurisdiction  of  justices  to  make  orders  in  bas- 
tardy, he  referred  to  die  18  Eliz.  c.  3,  49  Geo.  3,  c.  68, 
and  7  &  8  Vict.  c.  lOL 

Martin,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
discharged.  The  point  is  very  clear.  The  witness  was 
examined  for  the  purpose  of  proving  the  legitimacy  of  her 
child.  She  swore  that  he  was  bom  five  days  after  the 
marriage.  On  her  cross-examination,  she  said  that  she  was 
never  before  the  magistrates  about  the  child;  that  she 
never  siud  before  the  magistrates  that  the  child  was  bom 
before  her  marriage,  and  that  she  never  affiliated  the  child. 
Then  the  defendant  had  a  right  to  put  in  any  legal  evi- 
dence for  the  purpose  of  contradicting  her  in  a  material 
matter;  and  no  doubt  it  was  most  material,  in  a  question 
of  legitimacy,  to  shew  that  the  mother  had  been  before  the 
magistrates  and  stated  that  the  child  was  bom  before 
marriage.    The  defendant  produced  an  order  in  bastardy 

TCI-  v.— N.  8.  II  EXCn. 
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regularly  drawn  up.  It  is  said  that  this  is  a  mere  stite- 
ment  by  the  magistrates:  but  it  is  more.  It  is  an  adjocE- 
cation  in  a  legal  proceeding,  made  in  pursuance  of  an  act 
of  parliament.  It  is  evidence  as  a  record  of  the  Cooit, 
or  as  a  document  of  a  public  nature  kept  for  the  j/m- 
pose  of  recording  certain  facts.  Its  admission  in  eri- 
dence  was  objected  to,  probably  because  when  before  the 
jury  they  might  use  it  for  a  different  purpose  than 
that  for  which  it  was  put  in ;  but  we  ought  not  there- 
fore to  reject  it.  The  only  question  we  have  to  decide 
is,  whether,  in  point  of  law,  the  defendant  had  a 
right  to  give  this  document  in  evidence  for  the  pmv 
pose  of  contradicting  the  witness.  It  may  be  very  doobtfiil 
whether  it  could  be  put  in  to  prove  the  bastardy ;  but  that 
it  is  admissible  for  the  purpose  of  contradicting  the  witnea 
I  have  no  doubt  whatever. 

Bramwell,  B. — I  am  of  the  same  opinion.  If  the  witneae 
had  been  asked  whether  she  at  any  time  said  that  her 
child  was  bom  before  marriage,  and  she  denied  that  she 
ever  made  such  statement,  evidence  might  have  been  given 
to  prove  that  she  did  in  fact  make  it  In  like  manner,  the 
witness  having  denied  that  she  ever  affiliated  her  child,  it 
was  competent  to  the  defendant  to  prove  that  she  had  done 
so  by  producing  the  record  of  the  proceedings.  In  Taylor 
on  Evidence  {a)  it  is  said  that  conclusive  presumptions  are 
made  in  favour  of  judicial  proceedings,  and  therefore  it  is 
to  be  presumed  that  the  order  is  properly  drawn  ujk  I 
cannot  say  that  it  would  be  evidence  that  the  child  was 
born  on  the  8th  of  March,  but  it  was  certainly  evidence  to 
contradict  the  witness;  though  for  that  purpose  the  order 
must  be  proved  by  some  evidence  of  the  identity  of  the 
parties.     Possibly  it  might  operate  on  the  minds  of  the 

(a)  Sect.  72. 
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jnrj  for  another  purpose ;  but  I  cannot  help  thinking  that 
the  order  tells  the  truth,  and  that  the  mother,  when  before 
the  magistrates,  did  say  that  the  child  was  bom  before 
marriage.  She  might  have  been  able  to  explain  her  mo- 
tives for  doing  so,  but  as  she  denied  the  fact  the  consequence 
iQiist  fall  on  the  party  who  produced  her  as  a  witness. 

Wilde,  6. — I  also  think  that  the  rule  ought  to  be  dis- 
charged. The  only  question  is,  whether  the  mode  of  con- 
tradicting the  witness  was  a  legal  one.  It  is  not  asserted 
that  she  could  not  be  contradicted,  but  it  is  said  that  this 
order  is  not  admissible  for  that  purpose.  It  is  true  that  it 
18  not,  in  a  technical  sense,  a  public  doicument,  but  it  is  a 
record  under  the  hands  and  seals  of  justices.  It  is  not 
denied  that  a  document  signed  by  a  party  is,  after  his 
death,  admissible  to  a  certain  extent.  This  is  a  document 
rigned  by  deceased  magistrates,  and  it  is  admissible  to 
prove  the  fact  that  on  the  day  stated  a  person  of  that 
name  did  come  before  the  magistrates  and  affiliate  her 
child*  Of  course  the  jury  must  be  satbfied  by  other  evi- 
dence of  the  identity  of  that  person  with  the  witness.  I 
give  no  opinion  as  to  whether  the  order  would  be  admis- 
sible to  prove  the  bastardy — we  cannot  reject  it  because, 
if  admissible  for  one  purpose,  it  may  have  an  effect  upon 
the  jury  as  evidence  for  another.  Upon  the  grounds  to 
which  I  have  adverted  it  was  admissible  for  the  purpose 
for  which  it  was  given  in  evidence. 

Rule  discharged. 
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^P^'^  '^'  Whaley  V.  Laing. 

By  order  of  X  HIS  was  an  action  for  fouling  the  water  of  a  certain 

Nisi  Pnui  ° 

a  cause  was  canal  which  flowed  to  the  plaintiflPs  premises.     The  deda- 

referred  toan. 

arbitrator  with  ration  contained  one  count,  to  which  the  defendant  pleaded 

power  to  state  .,               i         i      .  i     i           t                            t                   n 

a  special  case,  not  guilty,  and  a  denial  that  the  water  ought  so  to  flow 

the  reference,  without  pollution.   The  case  came  on  for  trial  at  the  Liver- 

speddMse  P^  Summer  Assizes,  1855,  when  a  verdict  was  taken  by 

to  be  costs  m  consent  for  the  plaintiff,  subject  to  a  special  case  to  be 
abide  the  erent  stated  by  an  arbitrator ;  "  the  costs  of  the  reference,  award 

thereof.**  •' 

The  arbitrator  and  special  case  to  be  costs  in  the  cause  and  abide  the 

stated  a  special  /»        •                    « 

case  upon  event  thereof."    The  arbitrator  found  the  first  issae  for  the 

Court  of  Ex-  plaintiff,  and  with  respect  to  the  second  issue  he  stated  a 

all^^e  issues  special  case,  on  which  this  Court  gave  judgment  for  the 

aTbe*Court°o?  plaintiff  (a).     Thereupon  the  defendant  took  proceedings 

Ch^^r*^  in  error,  when  the  majority  of  the  Court  of  Exchequer 

affirmed  the  Chamber  were  of  opinion  that  the  declaration  was  bad, 

finding  of  the  *' 

issues,  but  and  they,  arrested  the  judgment.     The  Court  were  equally 

arrested  the  .....                               .                .                              ^        J 

judgment,  on  divided  in  opinion  as  to  the  issue  joined  on  the  second 

defect  of  the  plea,  and  the  judgment  of  the  Court  below  for  the  plaintiff 

declaration. —  *i     ^  •             a.       i  /r\ 

Heid^  that  ^^  ^hat  issue  stood  (6). 

was  entitled  to  ^^  taxation  of  costs,  the  Master  refused  to  allow  either 

^J^°®[^  party  the  general  costs  of  the  cause;  but  he  considered 

cause  or  any  that,  under  the  145th  section  of  **  The  Common  Law  Pro- 
costs  m  error, 

but  that  under  cedure  Act,  1852,"  the  plaintiff  was  entitled  to  the  costs 

the  146th  sec-  ^ 

tion  of  the 

Common  Law  Procedure  Act,  1852,  the  plaintiff  was  entitled  to  the  costs  of  the  issues;  and 

reference,  award,  and  special  case. 


P 
consequently,  b?  the  terms  of  the  order  of  reference,  he  was  also  entitled  to  the  coats  of  the 


(a)  Reported  2  H.  &  N.  476.        which  was  afterwards  corrected : 
(h)  There  was  an  error  in  the      See  3  H.  &  N.  901. 
original  entry  of  the  judgment 
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ocoasioned  by  the  trial  of  the  issues ;  and  he  allowed  him 
all  the  costs  of  the  trial  at  Nisi  Prius,  commenciDg  with 
the  drawing  of  the  issue.  The  Master  also  considered  that 
the  trial  of  the  issues  was  not  complete  until  the  Court 
directed  how  they  were  to  be  entered;  and  he  allowed  the 
plaintiff  the  costs  of  the  reference  and  finding  of  the  facts 
by  the  arbitrator,  die  costs  of  the  special  case  and  argument 
thereof,  with  the  exception  of  a  small  portion  of  the  fee 
to  (!ounsel  on  alignment,  as  the  judgment  was  arrested  on 
the  declaration.  The  Master  allowed  no  costs  in  error, 
because,  although  the  Court  of  Exchequer  Chamber  was 
equally  divided  in  opinion  as  to  the  fiuding  on  the  issue 
by  the  second  plea,  he  considered  that  those  costs 
not  within  the  145th  section  of  the  Common  Law 
"Dcedure  Act,  1852,  since  they  were  no  part  of  the  trial 
^  the  issues,  and  they  clearly  would  not  have  been  allowed 
before  that  statute,  the  judgment  having  been  arrested. 
The  Master  allowed  no  costs  to  the  defendant 

-Bmdmarchf  for  the  defendant,  obtained,  in  last  Hilary 
^^rm,  a  rule  nisi  to  review  the  Master's  taxation ;  against 
which 

JUilward  now  shewed  cause. — The  principle  adopted  by 

^be  Master  on  taxation  was  correct     By  the  145th  section 

of  the  Common   I-iaw  Procedure   Act,  1852,   "upon  an 

^''est  of  judgment,  or  judgment  non  obstante  veredictOi 

Uie  Court  shall  adjudge  to  the  party  against  whom  such 

J^idgment  is  given  the  costs  occasioned  by  the  trial  of  any 

"^^es  of  fact,  arising  out  of  the  pleading  for  defect  of  which 

'^h  judgment  is  given,  upon  which  such  party  shall  have 

^^^cceeded,  and   such   costs  shall  be  set  off  against  any 

iHouey  or  costs  adjudged  to  the  opposite  party,  and  exe- 

^^tion  may  issue  for  the  balance,  if  any."    The  judgment 

haTing  been  arrested  on  account  of  the  defect  of  the  decla- 
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ration,  neither  party  is  entitled  to  the  general  costs  of  th^ 
cause ;  but  under  that  enactment  the  plaintiff  is  entitled  t^ 
all  the  costs  occasioned  by  the  trial  of  the  issues,  and  h^ 
has  a  right  to  sign  judgment  and  issue  execution  for  theim. 
Then,  by  the  order  of  reference,  the  costs  of  the  reference^ 
award  and  special  case  are  to  be  costs  in  the  caose  antf 
abide  the  event  thereof;  therefore,  the  plaintiff  having  a 
judgment  in  his  fiavour,  these  costs  follow  as  a  neoessaij 
consequence  of  that  event :   The  ISghgate  Arehiway  Cbn- 
pany  v.  Noih  (a)»    Besides,  the  trial  of  the  issues  was  not 
complete  until  it  was  finally  determined  how  they  wore  to 
be  entered. 

Hindmarch  and  Murray^  in  support  of  the  rule. — ^Tbe 
145th  section  of  the  Common  Law  Procedure  Act,  18S2, 
has  no  application  to  this  case.  The  parties  have  agreed 
that  the  costs  shall  abide  the  event  of  the  cause,  and  dkit 
is  in  favour  of  the  defendant.  At  all  events,  the  cause  tb 
not  decided  in  favour  of  the  plaintiff.  [Jlfarfui,'B. — Sup- 
pose the  case  had  been  tried  at  Nisi  Prius,  and  a  verdict 
found  for  the  plaintiff  on  both  issues,  and  afterwards  the 
judgment  was  arrested  by  the  Court  of  error,  what  would 
be  the  state  of  things  as  to  costs  ?]  The  defendant  woold 
get  no  costs,  and  the  plaintiff  would  be  entitled  to  the  costs 
of  the  issues  under  the  145th  section  of  the  Common  I^aw 
Procedure  Act,  1852.  [^Martin^  B. — ^It  is  the  same  now: 
the  event  means  the  '^  legal  event,"  and  here  it  is  the  arrest 
of  the  judgment.]  Reeves  v.  McGregor  (b)  shews  that  the 
term  ^^  event*'  means  the  ultimate  and  general  event  of  the 
cause,  and  the  plaintiff  has  failed  in  establishing  any  cause 
of  action. 

Pollock,  C.  B. — I  am  of  opinion  that  the  rule  ought 
to  be  discharged.     Two  questions  arise :  first,  what  would 
(fl)  2  B.  &  AM.  597.  (b)  9  A.  &  E.  576. 
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have  been  the  state  of  things  if  there  had  been  no  reference 

to  arbitration ;  and,  secondly,  what  is  the  meaning  of  the 

teras  in  the  order  of  reference,  and  what  is  their  effect  on 

tbc  taxation  of  costs*     As  to  the  first,  it  seems  to  be  ad- 

kted  that  if  the  case  had  been  tried  at  Nisi  Priiis,  the 

foand  for  the  plaintiff  and  the  judgment  arrested, 

tbc  taxation  would  have  been  right.    That  indeed  is  placed 

bejond  doubt  by  the  145th  section  of  the  Common  Law 

Plrooedoie  Act,  1852,  which  was  passed  for  the  purpose  of 

correcting  the  well  known  law  that,  where  a  pleading  was 

d^ective  and  after  trial  the  judgment  was  arrested,  the 

piarty  against  whom  such  judgment  was  given  got  no  costs 

oocasioned  by  the  trial  of  the  issues  in  fact.     Then  the 

^^aestion  is,  what  is  the  true  meaning  of  the  words  in  the 

oir^  of  reference.    It  seems  to  me  that  their  meaning  is 

plain.    If  die  case  had  been  tried  at  Nisi  Prius,  the  issues 

'oiind  for  the  plaintiff  and  the  judgment  afterwards  arrested, 

^b<  145th  section  of  the  Common  Law  Procedure  Act, 

''S62,  would  have  applied  and  given  the  plaintiff  his  costs. 

^i,  instead  of  die  case  being  tried,  the  parties  agreed  that 

«  costs  of  the  reference,  award  and  special  case  should  be 

in  the  cause  and  abide  the  event  thereof.    The  mean- 

of  that  is  that  the  parties  shall  be  in  the  same  condition 

if  the  cause  had  been  tried  by  a  jury,  and  they  had 

nod  a  verdict  instead  of  the  arbitrator.    I  therefore  think 

t  the  taxation  was  right 

Mabtin,  B. — I  am  of  the  same  opinion.     If  the  cause 

been  tried  at  Nisi  Prius,  and  the  judgment  afterwards 

i,  it  is  clear  that  the  plaintiff  would  have  been  en- 

^^tied  to  the  costs  of  the  issues,  under  the  145  th  section  of 

^^  Common  Law  Procedure  Act,  1852.     Then,  by  the 

^^'^der  of  reference,  the  costs  of  the  reference,  award  and 

special  case  are  to  abide  the  event  of  the  cause.     That 

^V€Qt  has  happened,  for  the  judgment  for  the  plaintiff  on 
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1860.       ^^^  finding  of  the  iasues  has  been  arrested,  and  therefore 
these  costs  follow  the  others. 


Whalet 

r. 

Laiito. 


Bramwell,  B. — The  case  appears  to  me  very  clear.  It 
one  issue  had  been  found  for  the  pliuntiflT  and  the  other  ftr 
the  defendant,  and  the  judgment  afterwards  arrested,  coold 
it  be  doubted  that  the  plaintiff  woold  be  entitled  to  lo 
much  of  the  costs  of  the  reference,  award  and  special  cm 
as  the  Master  should  think  applicable  to  the  finding  fa 
him? 

Wilde,  B. — I  also  think  that  the  rule  ought  to  be  &- 
chaiged.  It  is  admitted  that  if  the  cause  had  been  tried 
at  Nisi  Prius,  and  the  judgment  afterwards  arrested  by  thii 
Court,  the  taxation  of  the  Master  would  have  been  pe^ 
fectlj  right.  Then  suppose  this  Court  had  given  judgment 
for  the  plaintiff,  and  the  Court  of  error  had  arrested  the 
judgment.  I  at  first  doubted  whether  the  145th  section  of 
the  Common  Law  Procedure  Act,  1852,  applied  to  thtt 
state  of  things,  but  on  consideration  I  am  of  opinion  that  it 
does,  for  the  judgment  of  the  Court  of  error  must  be  con- 
sidered as  the  judgment  of  the  inferior  Court,  for  it  is  the 
judgment  which  that  Court  ought  to  have  given,  and  the 
Master  should  tax  according  to  the  judgment  as  corrected 
by  the  superior  Court.  Therefore,  if  there  had  been  no 
arbitration,  the  taxation  would  have  been  right.  Then,  by 
the  order  of  reference,  the  costs  of  the  reference,  award 
and  special  case  are  to  be  costs  in  the  cause  and  abide  the 
event  thereof.  That  means  that  the  costs  relating  to  the 
arbitration  shall  be  costs  in  the  cause,  just  as  if  they  were 
incurred  on  a  trial  instead  of  a  reference,  and  dealt  with 
in  the  same  manner  as  if  there  had  been  no  reference.  It 
is  clear  that  if  there  had  been  no  reference  the  principle 
adopted  by  the  Master  would  have  been  right. 

Rule  dischai^ged. 
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T 


BiGNELL  r.  Clarke.  Apriin, 


HE  declaration  stated  that  the  defendant  drove,  took  A  person  who 

J  J.        .  ,  .     ,  ,  distrains  ctttle 

ud  distrained  certain  sheep  of  the  plaintiff^  to  \vit,  under  is  bound  to 

.  -  ,  impound  them 

mour  and  pretence  that  they  were  doing  damage  to  the  in  a  proper 

defendant;  and  then  wrongfully  and  negligently  impounded  the  usual  pound 

the  said  sheep,  and  caused  them  to  be  impounded,  as  such  2i^,^e"miut 

distress,  for  such  supposed  damage,  in  a  certain  pound  ^^x^rof®^' 

wlkieh  vms  then  and  at  all  times  cbviously.  and  as  the  defend"  ^^f^  a  decla- 

•^'  "^  ration  aiiegea 

mU  well  kneWf  too  small^  narrow  and  cor^fined  for  that  pur^  that  the  de- 
fendant im- 


and  wholfy  ur^fit  and  improper  for  impounding  the  said  pounded  the 
Aeep  therein^  or  keeping  the  same  therein  impounded ;  and  m  a  pound 
there  wrongfully  kept  the  same  impounded  for  a  long  time,  fij^^  obvumtfy, 
whereby,  and  not  otherwise,  the  said  sheep  were  so  greatly  2^^iSm£  weff 
iojured  that  divers  of  them  died,  and  the  residue  thereof  *^fij'f'[!*^jj 
became  and  were  greatly  injured,  damaged  and  deteriorated  pun>o>«* 

*'•'■'  ^^  whereby  some 

in  valae*  of  the  sheep 

died :— J7e/d^ 
Plea  :   not  guilty.  that  the  aver- 

At  the  trial,  before  Martin,  B.,  at  the  Middlesex  sittings  immaterial,  the 
after  last  Hilary  Term,  it  appeared  that  eighty-eight  sheep  loundthmhe 
beloD^ng  to  the  plaintiff  having  strayed  on  the  defendant's  Jn^Brnfiroon" 
land  he  impounded  them  in  the  manor  pound.     According  ^}^^^^  *^  ***® 
to  the  testimony  of  the  plaintiff's  witnesses  the  pound  was  impounding. 
iboat  eight  yards  by  ten,  and  it  consisted  of  a  wall  six  or 
leven  feet  high :  the  ground  was  wet  and  sloppy,  and  the 
[Kmnd  a  very  improper  place  to  keep  such  a  number  of 
iheep.     There  was  contradictory  evidence  on  the  part  of 
the  defendant.     One  of  the  sheep  had  died,  and  the  others 
irere  more  or  less  injured. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
poond  was  a  proper  pound  at  the  time  the  sheep  were  put 


Wilde,  B. — ^I  am  of  the  same  opinion. 

Mabtin,  R — I  am  of  the  same  opinion.    The  averment 

m  die  declaration,  that  the  pound  was  at  all  times  obvi- 

^ody,  and  as  the  defendant  well  knew,  unfit  for  impound- 

^Dg,  k  an  immaterial  averment,  and  may  be  struck  out  of 

^be  declaration.     The  law  is  correctly  laid  down  in  Wilder 

V*  Speer;  viz.  that  the  distrainor  must  at  his  peril  provide 

^  proper  pound.     That  is  not  only  law  but  good  sense.     If 

^  man  thinks  fit  to  take  the  cattle  of  another,  in  order  to 

<>btain  payment  of  damage,  it  is  his  duty  to  take  care  of 

^ikcni.    There  is  nothing  in  the  Doctor  and  Student  which 

"tt  die  slightest  tendency  to  shew  that  such  is  not  the  law. 

Rule  refused* 


Clabke. 
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of  sheep  as  the  defendants  had  put  in,  and  not  whether  at        i860. 
the  time  in  question  it  was,  from  particular  circumstances,      ^--v^-^ 

■^  BlGNELL 

onfit:   he  also  said  that  the  defendants  would  have  no  v, 

right  to  put  the  sheep  in  any  other  place  than  the  manor 
pound;  but  the  Court  of  Queen's  Bench  held  that  such 
ndiog  could  not  be  maintained  Here  it  w^is  correctly  left 
to  the  jury  to  say  whether  the  pound  was  in  a  proper  state 
it  the  time  the  sheep  were  put  into  it :  therefore  it  appears 
to  me  there  ought  to  be  no  rule. 

fiaufWELL,  B. — I  am  of  the  same  opinion.  If  the  con- 
^tioii  of  the  pound  is  such  that  it  is  unfit  to  put  cattle 
^  «t  the  time   of   the    impounding,    the    distrainor    is 
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1860. 


Afoy  8. 


In  1796  A 
testator  devised 
certain  free- 
hold estates  to 
his  consin 


The  Attornet  General  v.  Lord  Braybrooks. 

Information  in  equity  by  the  Attorney  General 
(so  far  as  material)  as  follows : — 

**  1.  The  object  of  this  information  is  to  obtain  payment 
with  remainder  of  the  duty  which  has  become  payable  to  her  Majesty  ia 
^dMtronof  respect  of  the  succession  of  the  above  named  defendant, 
A*  .^•»  ^°\^^^*  who  is  the  fourth  Baron  Braybrooke,  to  certain  real  pro- 
lo  the  first  and    perty  formerly  belonging  to  John  Baron  Howard  de  Wakkn 

and  first  Baron  Braybrooke^  deceased  (hereinafter  referred 
to  as  *  the  testator'). 

**  2.  The  testator  was>  at  the  time  of  making  his  will 

and  of  his  death  hereinafter  respectively  mentioned,  the 

(l»ing*tenant"  absolute  owner  in  fee  simple  of  certain  real  property,  tiidi 

as  in  the  Succession  Duty  Act,  1853,  is  mentioned,  and 
which  is  hereinafter  referred  to  as  '  the  Audley  End  Man- 
sion estates,'  and  on  the  1st  day  of  March,  1796,  the 
testator  made  his  last  will  and  testament  in  writing  of  that 
date,  which  was  duly  executed  and  attested  as  was  then  by 
law  required  for  the  devise  of  freehold  estates,  and  be 
thereby  gave  and  devised  the  Audley  End  Mansion  estates 
(subject  to  various  annuities  therein  mentioned,  and  which 
*^^"!**  JPP°*"*»  have   since   determined)   to  certain  uses,  which   may  be 

of  such  ap- 
pointment, to  such  uses  as  the  defendant,  in  case  he  survived  R.  N.,  should  appoint,  and  in  deftilt 
tliereof,  to  the  defendant  for  life,  with  remainder  to  hit  first  and  other  sons  in  tail  male,  b 
1850,  R.  N.  and  the  defendant  executed  a  joint  appointment,  whereby,  after  reciting  the  din 
entailing  deed  and  declaring  that  the  estates  should  he  freed  from  a  rent-charge  of  10,1341^  the 
absolute  property  of  R.  N.,  they  limited  the  estates  to  such  uses  as  R.  N.  and  the  defeodot 
should  appomt,  and  in  default  thereof  (subject  to  a  rent- charge  to  the  defendant  of  I200L  > 
year),  to  the  use  of  R.  N.  for  life,  with  remainder  to  the  defendant  for  life,  with  remaindsrO 
bis  first  and  other  sons  in  tail  male.     R.  N.  died  in  1858. 

Held:  First,  that  the  defendant  took  a  succession  under  a  disposition  made  by  himself  witUi 
the  12th  section  of  "The  Succession  Duty  Act,  1853,'*  the  tesUtor  being  his  "predttMWr,* 
and  therefore  the  defendant  was  chargeable  with  duty  at  the  rate  of  lOL  per  cent. 

Secondly :  That  the  defendant  was  not  entitled  under  the  38th  section  to  any  allowaaoe  in 
respect  of  the  1200iL  a  year,  which  ceased  on  the  death  of  R.  N. 


R.  N.  in  tail 
male.  In  1841, 
R.  N.  (then 
bein^  tenant 
for  life  in 
possession), 
and  the  de- 


in  tail  in  re- 
mainder), 
executed  a 
disentailing 
deed,  whereby 
they  limited 
the  estates, 
Bubiect  and 
without  pre- 
judice to  the 
life  estate  of 
R.  N.,  to 
such  uses  as 
R.  N.  and 
the  defendant 
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shortly  stated  as  follows ;  that  is  to  say,  to  the  use  of  his 

cousin  Richard  Aldworth  Neville  for  life,  with  remainder     XTronnvz 

to  the  use  of  Richard  Neville,  eldest  son  of  the  said  Richard      Genbral 

Aldworth  Neville,  for  life,  with  remainder  to  the  use  of  the        Lobd 

Bratbbooks. 
first  and  other  sons  of  the  body  of  the  said  Richard  Neville 

successively,  according  to  seniority,  in  tail  male,  with  divers 

remainders  over. 

«3.  The  testator  died  on  the  25th  day  of  May,  1797, 
without  having  altered  or  revoked  his  will,  and  upon 
his  death  his  said  cousin  Richard  Aldworth  Neville  suc- 
ceeded to  the  barony  of  Braybrooke,  and  became  the 
second  Baron  Braybrooke,  and  he  also  succeeded  to  the 
Aodley  End  mansion  and  estates  as  tenant  for  life  in  pos- 
session under  the  disposition  thereof  made  by  the  testator's 
will  as  before  stated ;  and  in  pursuance  of  a  direction  for 
that  purpose  contained  in  the  said  will  he  assumed  the 
name  of  GriflSn  instead  of  that  of  Neville. 

''4.  Richard  Aldworth  Griffin,  the  second  Baron  Bray- 
brooke, died  in  the  year  1825,  whereupon  his  eldest  son 
Richard  Griffin  (in  the  said  will  mentioned  by  his  then 
name  of  Richard  Neville)  succeeded  to  the  barony  and 
became  the  third  Baron  Braybrooke,  and  he  also  succeeded 
to  the  Audley  End  mansion  and  estates  as  tenant  for  life 
in  possession  under  the  disposition  thereof  made  by  the 
testator's  will  as  before  stated,  and  as  such  he  was,  at  the 
time  of  the  date  and  execution  of  the  disentailing  deed 
hereinafter  stated,  protector  of  the  settlement  made  by  the 
testator's  will.  The  above  named  defendant,  who  is  the 
piesent  Baron  Braybrooke,  is  the  eldest  son  of  the  body  of 
Richard  Griffin  the  third  Baron  Braybrooke,  and  as  such 
was  at  the  time  of  the  date  and  execution  of  the  said 
disentailing  deed,  tenant  in  tail  male  in  remainder  expect- 
ant on  his  father's  death  of  the  Audley  End  mansion  and 
estates  under  the  disposition  made  by  the  said  will. 
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I860.  ''^-  On  the  2l8t  day  of  July,  1841,  the  said  Richard 

^^'"^      GriflSn  third  Baron  Braybrooke.  and  his  son  the  above 

Attorney  •'  ' 

Gehe&al     named  defendant,  together  made  and  duly  executed  a  dis- 

Lord        entailing  deed  of  that  date,  which  was  expressed  to  be 
Brat  brook i 

'  between  the  said  Richard  GrifBn  Ix>rd  Braybrooke  of  the 
first  part,  the  above  named  defendant  (by  his  then  name 
and  description  of  the  Honorable  Richard  Comwallis  Ne- 
ville, the  eldest  son  and  heir  apparent  of  the  said  Ricbird 
Griffin  Lord  Braybrooke)  of  the  second  part,  and  the  Bight 
Honorable  George  William  Lord  Ly ttelton  and  the  Honof- 
able  Robert  Neville  Lawley  of  the  third  part,  and  thereby 
it  is  witnessed  that  for  the  considerations  therein  mentioned 
he  the  above  named  defendant,  with  the  consent  of  the  sud 
Richard  Griffin  Lord  Braybrooke,  as  protector  of  the  settle- 
ment or  settlements  under  which  the  hereditaments  therein- 
after released  or  expressed  and  intended  so  to  be  stood  limited 
to  the  defendant  for  an  estate  in  tail  male  in  remainder,  testi- 
fied as  therein  mentioned,  did  grant  and  confirm  unto  the 
said  George  William  Lord  Lyttelton  and  Robert  Neville 
Lawley,  and  their  heirs,  all  and  singular  the  manors  and 
other  hereditaments  therein  mentioned  (including  the 
Audley  End  mansion  and  estates)  which  then  stood  limited 
and  settled  at  law  or  in  equity  to  the  said  defendant  for 
any  estate,  whether  vested  or  contingent,  in  tail  male  in 
remainder  expectant  on  the  decease  of  the  said  Richard 
Griffin  Lord  Braybrooke,  and  whether  subject  or  not  being 
subject  to  any  term  or  terms  for  years,  with  their  appurte- 
nances :  To  hold  the  said  manors  and  other  hereditamenti^ 
with  their  appurtenances,  subject  and  without  prejudice  to 
the  estate  for  life  of  the  said  Richard  Griffin  Lord  Bnj^ 
brooke  of  or  in  the  same  premises  respectively,  and  all  and 
every  powers  and  power  to  such  estate  for  life  incident  or 
annexed  or  exerciseable  by  the  said  Richard  Griffin  Lord 
Braybrooke  during  the  continuance  thereof,  and  also  sub- 
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ject  to  any  estate  or  estates  in  the  same  premises  respec-       I860, 
lively  limited  to  or  vested  in  any  tmstee  or  trustees  for 


Attormst 

preserving  contingent  remainders,  and  to  any  term  or  terms  Gehebal 
for  years  in  the  same  premises  respectively  precedent  to  the  Loed 
estate  in  tail  male  of  him  the  said  defendant  therein,  re- 
spectively unto  the  said  George  William  Lord  Lyttelton 
and  Robert  Neville  Lawley,  and  their  heirs,  to  such  uses 
M  the  said  Richard  Griffin  Lord  Braybrooke  and  the 
defendant  should,  by  any  deed  or  deeds  or  instrument  or 
instmments  in  writing,  with  or  without  power  of  revocation 
or  new  appointment,  to  be  by  them  sealed  and  delivered 
in  the  presence  of  and  attested  by  two  or  more  credible 
mtnesses,  from  time  to  time  direct,  limit  or  appoint,  and 
in  defiiult  of  such  appointment  to  such  uses  as  the  said 
defendant,  in  case  he  should  survive  the  said  Richard 
Griffin  Lord  Braybrooke,  should  by  deed  or  will  appoint, 
and  in  deikult  to  the  defendant  for  life,  with  remainder  to 
his  first  and  other  sons  in  tail  male. 

"6.  Tie  said  disentailing  deed  was  afterwards,  within 
m  calendar  months  after  the  execution  thereof,  duly  en- 
rolled in  the  Court  of  Chancery  in  pursuance  of  the 
provisions  of  the  Fines  and  Recoveries  Act 

^7.  Afterwards*  on  the  1st  day  of  January,  1850,  the 
said  Richard  Griffin  third  Baron  Braybrooke  and  the  de- 
fendant together  made  and  duly  sealed  and  delivered,  in 
the  presence  of  two  credible  witnesses  who  duly  attested 
the  same,  a  certain  indenture  or  deed  of  appointment  of 
that  date,  which  was  expressed  to  be  between  the  said 
Richard  Griffin  Lord  Braybrooke  of  the  first  part,  the  said 
defendant  of  the  second  part,  the  Right  Honorable  George 
Willimn  Lord  Lyttelton  and  Ralph  Neville  of  the  third 
part,  and  the  said  George  William  Lord  Lyttelton  and  the 
HonoraUe  Robert  Neville  Lawley  of  the  fourth  part,  and 
thereby,  after  reciting  that  the  said  Richard  Griffin  Lord 
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1860.        Brajbrooke  and  the  defendant  had  agreed  to  settle  the 
^-^^^^      hereditaments  comprised   in   the  first    schedule   thereto, 
Gknkbal     being  the  estates  hereinbefore  referred  to  as  the  Audky 
Lord        End  mansion  and  estates,  and  which  are  in  the  said  inden« 
'  tore  now  in  statement  referred  to  as  'The  Audley  End 
settled  Estates/  in  manner  thereinafter  mentioned,  and  to 
make  such  provision  for  the  defendant  during  the  joint 
lives  of  himself  and  his  fiither  as  was  thereinafter  contained; 
and  in  consideration  of  such  agreement  on  the  part  of  the 
defendant  the  said  Richard  GriflBn  Lord  Brajbrooke  had 
agreed  to  settle  as  well  the  hereditaments  comprised  in  the 
third  schedule  thereto,  comprising  the  ancient  estates  of 
the  family  of  Neville  as  those  of  which  he  was  seised  in  fee 
simple  or  otherwise  entitled  as  therein  aforesaid,  and  which 
were  set  forth  in  the  second  and  fourth  schedules  thereto: 
It  is  witnessed  (amongst  other  things)  that  in  pursuance 
of  the  said  agreement  in  that  behalf,  and  in  considenuioa 
of  the  premises,  they  the  said  Richard  GriflSn  Lord  Brsy- 
brooke  and  the  said  defendant,  in  exercise  and  ezecutioa 
of  the  power  or  authority  to  them  given  or  limited  by  the 
said  indenture  of  the  21st  day  of  July,  1841,  and  of  eveiy 
or  any  other  power  in  anywise  enabling   them  in  that 
behalf,  did  thereby  direct,  limit  and  appoint  that  all  and 
singular  the  manors  and  other   hereditaments  comfviaed 
and  described  in  the  first  schedule  thereunder  written  or 
thereunto  annexed,  and  all  and   singular  the  lands  and 
hereditaments  whatsoever,  situate  in  the  counties  of  Eaaex, 
Cambridge  and  Suffolk,  comprised  in  or  then  subject  to 
the  uses  and  trusts  of  the  said  before  stated  indenture  of 
the  21  St  day  of  July,  1841  (except  as  therein  mentioned^ 
and  their  appurtenances,  should  thenceforth  go,  remain, 
continue  and  be  freed  and  discharged  from  a  certain  charge 
of  10,134/.  5s.  Sd.  SI.  per  Cents,  therein  mentioned  (and 
stated  to  be  the  absolute   property  of  the  said  Richard 
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Griffin  Lord  Braybrooke),  to  sach  uses,  upon  such  trusts, 
for  such  intents  and  purposes,  and  with,  under  and  subject 
to  such  powers,  provisoes,  conditions,  declarations  and  Geubral 
agreements  as  were  thereinafter  expressed,  declared  and  Lord 
contained  or  referred  to  of  and  concerning  the  same.  And 
it  is  further  witnes^d  that,  in  further  pursuance  of  the 
said  agreement  in  that  behalf  and  in  consideration  of  the 
premises,  the  said  Richard  Griffin  Lord  Braybrooke  and 
the  said  defendant  did  thereby  grant  and  release  (according 
to  their  several  estates  and  interests)  unto  the  said  George 
William  Lord  Lyttelton  and  Ralph  Neville  and  their  heirs 
the  said  manors  and  other  hereditaments  thereinbefore 
appointed  (except  as  in  the  appointment  thereinbefore  con- 
tained is  excepted),  to  hold  the  same  unto  the  said  George 
William  Lord  Lyttelton  and  Ralph  Neville,  their  heirs  and 
assigns,  to  the  uses,  upon  and  for  the  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  the  powers,  pro- 
▼isoes,  conditions,  declarations  and  agreements  thereinafter 
limited,  declared,  contained  or  referred  to  of  and  concern- 
ing the  same.  And  it  was  thereby  declared  and  agreed 
that  the  several  directions,  limitations  and  appointments, 
and  also  the  several  grants  and  releases  respectively  there- 
inbefore contained,  should  respectively  operate  and  enure 
in  the  first  place  to  the  use  and  intent  to  confirm  all  leases 
and  agreements  for  leases  theretofore  granted  or  agreed  to 
be  granted  of  all  and  singular  the  hereditaments  and  pre- 
mises aforesaid,  or  of  any  part  thereof,  by  the  said  Richard 
Griffin  Lord  Braybrooke,  and  whether  the  same  might  be 
in  conformity  to  any  power  vested  in  the  said  Richard 
Griffin  Lord  Braybrooke  or  not,  and  subject  as  aforesaid, 
then  to  such  uses,  upon  and  for  such  trusts,  intents  and 
purposes,  and  with,  under  and  subject  to  such  powers, 
provisoes,  agreements  and  declarations  as  the  said  Richard 

• 

Griffin  Lord  Braybrooke  and  the  defendant  should  by  any 
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1860.  deed  or  deeds,  or  instrument  or  instmmentB  in  writing, 
Attorhst  ^^^^^  ^^  without  power  of  revocation  or  new  appointment, 
Gbhk&al  iQ  be  by  them  both  sealed  and  delivered  in  the  presence  of 
^^^  and  attested  by  two  or  more  credible  witnesses,  irom  time 
to  time  jointly  direct,  limit  or  appoint;  and  m  default  ot 
such  direction,  limitation  or  appointment,  and  so  fieir  as  the 
same  should  not  extend,  to  the  use,  intent  and  purpose 
that  the  said  defendant  should,  during  the  joint  lives  of 
the  said  Richard  Griffin  Lord  Braybrooke  and  himself  the 
said  defendant,  receive  and  take  the  yearly  sum  or  rent 
*  charge  of  700/.,  and,  if  the  said  defendant  should  many, 
the  rent  charge  of  1200JL,  such  sums  of  700L  or  1200L  to 
be  charged  upon  and  yearly  issuing  and  payable  out  of  all 
and  singular  the  said  hereditaments  and  premises  therein- 
before appointed;  and  subject  and  charged  as  thereinbeibre 
is  mentioned  it  is  thereby  declared  that  the  said  heredita- 
ments and  premises  should  go  to  and  be  to  the  use  of  the 
said  Richard  Griffin  Lord  Braybrooke  for  his  life  without 
impeachment  of  waste,  with  remainder  to  the  use  of  the 
said  defendant  for  his  life  without  impeachment  of  wastes 
with  remainder  after  his  decease  to  the  use  of  his  first  and 
other  sons  in  tail  male,  with  divers  remainders  over. 

*^8.  Richard  Griffin  the  third  Baron  Braybrooke  died 
on  the  13th  day  of  March,  1858,  being  after  the  time  ap- 
pointed for  the  commencement  of  the  Succession  Doty 
Act,  1853,  and  thereupon  the  above  named  defendant  suc- 
ceeded to  the  barony  and  became  the  fourth  Baron  Bray- 
brooke ;  and  he  also  succeeded  to  the  Audley  End  mansion 
and  estates,  and  became  entitled  to  the  beneficial  enjoyment 
thereof,  and  entered  into  possession  accordingly,  but  he  btf 
not  hitherto  paid  any  duty  in  respect  of  such  succession. 

"  9.  The  defendant  is  in  a  degree  of  collateral  consin- 
guinity  to  the  testator  other  than  those  described  in  the 
lOlh  section  of  the  Succession  Duty  Act,  1863,  and  there- 
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fore  the  Attorney  General,  on  behalf  of  her  Majesty,  says 
that  the  defendant  is  liable  to  pay  duty  at  the  rate  of  10/. 
per  centum  upon  the  value  of  his  aforesaid  succession ;  but      General 

mm 

the  defendant  says  that  he  is  only  liable  to  pay  duty  at  some  ^  Lord 
leflB  rate,  and  he  claims,  in  computing  the  assessable  value 
of  his  succession,  to  have  an  allowance  made  to  him  in 
respect  of  his  annuity  of  1200^  (to  which  he  became  en- 
titled in  consequence  of  his  marriage),  which  he  says  he 
has  relinquished  or  been  deprived  of  within  the  meaning 
of  the  38th  section  of  the  Succession  Duty  Act,  ISSS." 

The  information  prayed  (inter  alia)  that  it  might  be 
declared  that  the  defendant  was  chargeable  with  duty  at 
the  rate  of  lOL  per  cent  in  respect  of  his  succession  to  the 
Aodley  End  mansion  and  estates. 

The  answer  of  the  defendant  was  as  follows : — 

^  I  admit  that  the  statements  contained  in  the  first  six  paragraphs 
of  the  toad  information  are  correct,  and  I  admit  that,  at  the  date  of 
the  indenture  next  hereinafter  mentioned,  the  estates  in  the  said 
infivmation  described  as  the  Audlej  End  mansion  estates,  and  in 
xtgpeet  to  which  succession  dutj  is  claimed  by  the  said  information, 
stood  settled  to  such  uses  as  my  father  the  third  Lord  Brajbrooke 
and  myself  should  by  any  deed  or  instrument  to  be  executed,  as  in 
the  Hud  information  mentioned,  appoint;  and  in  default  of  such 
appointment,  to  such  uses  as  I  this  defendant,  in  case  I  should  survive 
my  said  father,  should  by  deed  or  will  appoint ;  and  in  default  of  such 
tppcuntment,  to  the  use  of  me  this  defendant  for  life,  with  remainder 
to  the  use  of  my  first  and  other  sons  in  tail  male. 

<*]ii  the  intenral  between  the  execution  of  the  deed  by  which  I  and 
my  Ikther  created  the  sud  powers  of  appointment  and  the  execution 
of  the  deed  of  the  1st  of  January,  1850,  in  the  information  men- 
tioned, we  under  our  joint  power  sold  and  disposed  of  parts  of  the 
estates  subject  to  the  po^er. 

**  I  say  that  the  said  Audley  End  mansion  and  estates  are  situate 
in  the  several  counties  of  Essex,  Cambridge  and  Suffolk,  and  include 
the  presentation  to  the  Mastership  of  Magdalen  College,  Cambridge. 

«*  At  the  date  of  the  indenture  next  hereinafter  mentioned  my  father, 
the  said  third  Lord  Braybrooke,  was  seised  in  fee  simple,  Istly,  of 
divers  real  estates  situate  near  the  said  Audley  End  mansion  and 
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estates,  and  which  he  had  himself  purchased,  and  which  are  hewn- 

after  referred  to  as  the  'Audlej  End  purchased  Estates;*  2iidlj,flf 

divers  real  estates  situate  in  the  counties  of  Berks  and  "Wilts,  and 

forming  the  ancient  estates  of  the  Neville  familj,  wluch  were  inherited 

by  him,  and  which  are  hereinafter  referred  to  as  the  *  Billingbear  Old 

£states,V  subject  to  certain  charges  thereon;  Srdlj,  of  -  diTcn  veil 

estates  situate  near  the  said  Billingbear  Old  Estates  purchased  bjmy 

said  father,  and  hereinafter  referred  to  as  the  *  Billingbear  pordiased 

Estates,*  and  was  abo  possessed  absolutely  of  the  sum  of  10,1842.5«.8iL, 

charged  by  way  of  mortgage  on  the  said  Audley  End  mantton  and 

estates ;  also  of  several  sums  of  SOOOLj  50002.  and  6000/.,  charged  on 

the  Billingbear  Old  Estates ;  and  I  say  that  the  value  of  the  aerenl 

classes  of  estates  above  mentioned,  estimated  in  round  numbers,  is  as 

follows,  that  is  to  say,  the  value  of  the  said  Audley  End  mansioii  and 

estates  is  about  180,000/.,  the  value  of  the  Billingbear  Old  Estates  is 

about  300,000/.,  and  the  value  of  the  Audley  End  purchased  Estates 

and  the  Billingbear  purchased  Estates  together  amount  to  between 

90,000/.  and  100,000/.,  and  that  immediately  before  the  deed  of  tfie 

Ist  day  of  January,  1850,  in  the  information  mentioned,  was  ezecated, 

I  and  my  father  had  at  our  disposal  a  sum  of  7400/.  of  the  ci^tal 

stock  of  the  London  and  North  Western  Railway  Company,  and 

135  Extension  Shares  of  the  York  and  North  Midland  Railway  Cooi* 

pany,  and  that  in  the  year  1850  my  father  the  said  third  Lord  Bray- 

brooke,  with  the  view  of  inducing  me  to  concur  with  him  in  exerei* 

sing  the  joint  power  of  appointment  created  by  us  over  the  Audley 

End  mansion  and  estates,  proposed  to  me  that  if  I  would  give  up  tin 

absolute  power  of  disposition  reserved  to  me  by  the  indenture  of  the 

21st  of  July,  1841,  in  the  said  information  mentioned,  and  in  favour 

of  his  younger  sons  the  two  next  presentations  to  Magdalen  CoUepi 

and  would  join  with  him  in  a  settlement  of  the  estates  over  which  wt 

had  the  joint  power,  he  would  in  such  settlement  settle  the  sud 

Audley  End  purchased  Estates,  Billingbear  Old  Estates  and  Billing 

bear  purchased  Estates,  and  would  make  an  immediate  provision  for  me 

during  his  lifetime.    I  entertained  and  ultimately  acceded  to  the  prO" 

posal,  and  it  was  agreed  thot  my  father  should  have  the  two  next  pee* 

sentations  to  Magdalen  College  in  favour  of  his  younger  sons,  and  thitt 

settlement  should  be  made  of  all  the  estates,  and  that  the  said  snnii  ^ 

stock  in  the  said  railway  Company  should  be  included  in  the  8ettl^ 

mcnt,  and  that  the  estates  upon  which  my  father  had  incumbranoei  tf 

before  stated  should  be  settled  free  from  such  charges,  my  fttbff 

giving  up  such  charges,  and  that  the  settlement  should  contain  tk 

powers  and  provisions  afterwards  mentioned. 

**  In  pursuance  of  such  arrangement,  on  the  1st  of  January,  1850, 
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taj  father,  the  said  third  Baron  Braybrooke,  and  I  this  defendant  I860, 

together  made  and  duly  sealed  and  delivered  in  presence  of  two  ere-        v.-^^r— ^ 
dible  witnesses,  who  duly  attested  the  same,  the  indenture  or  deed  of      q™jJ^ 
mppointment  of  that  date  in  the  said  information  in  that  behalf  men-  v. 

tiooed,  which  was  to  the  eflfect  in  the  said  information  in  that  behalf  3^^^^^^^,^ 
stated,  so  far  as  the  same  is  therein  set  forth,  but  I  say  that  the  effect 
of  that  indenture  is  imperfectly  stated  in  the  said  information,  for  I 
aajthat  thereby  the  said  Audley  End  mansion  estates  were  discharged 
from  the  said  sum  of  10,134/.  &s.  Sd.  so  charged  thereon  by  way  of 
mortgage  as  aforesaid,  the  said  Billingbear  Old  Estates  were  dis- 
charged from  the  said  sums  of  5000/.,  5000/.  and  6000/.  respectively 
charged  thereon  by  way  of  mortgage  as  aforesud,  and  the  said 
Audley  End  purchased  Estates,  Billingbear  Old  Estates  and  Billing. 
bear  purchased  Estates  were,  together  with  the  Audley  End  mansion 
and  estates  settled  to  the  uses  and  upon  the  trusts  to  and  upon 
which  the  said  Audley  End  mansion  and  estates  are  by  the  said 
inibrmation  stated  to  have  been  settled,  and  the  said  sums  of 
atock  in  railway  Companies  were  also  settled  so  as  to  be  laid 
out  in  land  and  go  along  with  the  settled  estates.  There  was  in 
the  same  indenture  contained  a  power  for  me,  when  in  possession  of 
the  said  estates,  to  raise  10,000/.  for  my  own  use,  and  a  further  sum  of 
10,000/.  for  my  own  use  if  I  should  have  no  children  who  should 
•noceed  to  the  said  estates,  and  there  was  also  contained  in  the  said 
Indenture  powers  for  me  to  jointure  any  wife  I  might  marry  and  to 
raise  portions  for  my  younger  children  (both  of  which  last  mentioned 
powers  I  exercised  on  my  subsequent  marriage),  and  there  was  also 
in  pursuance  of  the  agreement  in  the  said  indenture  contained  a  power 
fiv  my  said  father  the  said  third  Lord  Braybrooke  by  deed  or  will  to 
give  to  any  of  his  younger  sons  the  two  next  presentations  to  Magdalen 
College  and  to  the  rectories  of  Heydon  and  Widdington,  and  to  grant 
Hejdon  House  and  twenty  acres  of  land  to  his  son  the  Honorable 
Charles  Comwallis  Neville  for  life.  For  further  certainty  as  to  the 
terms  and  effect  of  the  said  indenture  or  deed  of  appointment  I  desire 
to  refer  to  the  instrument  itself,  which  I  am  ready  to  produce,  or  to  a 
copy  thereof. 

**  Since  the  date  of  the  Indenture  of  the  1st  of  January,  1850,  my 
father  and  myself  sold  portions  of  the  estates  therein  comprised  in 
exercise  of  the  joint  power  of  appointment  therein  contained. 

**  My  father,  the  said  third  Lord  Braybrooke,  also  exercised  the 
power  thereby  given  him,  and  presented  his  son  the  Honorable  and 
Beverend  Latimer  Neville  to  the  Mastership  of  Magdalen  College, 
and  his  said  son  Latimer  Neville  to  the  rectory  of  Heydon,  and 
granted  Heydon  House  aforesaid  and  the  said  twenty  acres  of  land 
to  his  said  son  the  Honorable  Charles  Cornwallis  Neville. 
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**  I  admit  that  I  refused  to  paj  succeflBioii  dutj  at  the  rate  demanded 
on  behalf  of  the  Crown,  on  the  ground  that  under  the  drcomitaiieei 
herein  stated  I  do  not  think  that  the  Crown  is  entitled  to  demand  tha 
same ;  and  I  admit  that  I  daim  an  allowance  in  respect  of  mj  ind 
annuity  of  1200/.  in  the  said  information  mentioned,  on  the  groond 
that  I  relinquished  or  was  deprived  of  the  same  on  the  death  of  mj 
said  father  the  third  Baron  Lord  Brajbrooke,  and,  therefore^  iM 
entitled  to  such  allowance  in  pursuance  of  the  Sucoesiioa  IHitf 
Act,  1853." 


The  Attorney  General  (  The  Solicitor  General  and  Hanam 
with  him)  argued  for  the  Crown  (a)  (May  5). — The  decisioQ 
in  The  Attorney  General  y.  Sibthorp  {b)  governs  this  cue. 
The  limitations  are  substantially  the  same  in  both  cases  (e)L 


(a)  Before  PoOock,  C.  B.,  Martin,  B^  and  BramweO^  B. 

(b)  3  H.  &  N.  424. 

(c)  In  Sibthorp*s  case  the  dis- 
entailing deed  was  as  follows : — 


1.  To  the  uses  of  the  joint 

appointment  of  the  father 
and  son ;  and  in  default, 

2.  To  the  uses  of  the  original 

settlement. 


The  uses  limited  by  the  deed 
executing  the  power,  subject  to 
a  rent-charge  for  the  son,  were — 

1.  To  the  father  for  life,  re- 
mainder 


2.  To  the  son  for  life,  remain- 
ders over. 


In  the  present  case  the  lini- 
tations  of  the  disentailing  deed 
are: — 

1.  Preserving  the  life  estate  of 

the  father : 

2.  To  the  uses  of  the  joint  i^ 

pointment ;  and  in  defiuilt) 

3.  To  the  uses  of  the  son^  ip- 

pointment,  if  he  sunrired 
his  father ;  in  delaolt, 

4.  To  the   son  for   life;  re- 

mainder, 

5.  To  his  first  and  other  lOis 

in  tail,  &c. 

The  uses  limited  by  the  deed 
executing  the  joint  power 


1.  To  the  uses  of  the  jomtiQ^ 

pointment ;  and  in  deftsH 
(subject  to  a  rent-ditfK^ 
for  the  son), 

2.  To  the  father  for  life ;  re- 

mainder, 

3.  To  the  son  for  life,  remaiB" 

ders  over. 


Attorney 
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In  the  former  it  was  held  that  the  use  taken  by  the  son 

under  the  resettlement  was  the  old  use  which  belonged  to 

him  as  tenant  in  tail  in  remainder,  and  that  the  father  took      Geme&al 

back  his  life  estate.     Here  the  defendant  took  either  his        Lord 

,  ,  Brat  BROOKE* 

former  estate  or  a  modification  of  it.    A  succession  is  the 

beneficial  interest  in  property  which  one  person  takes  on 
the  death  of  another,  and  the  duty  is  regulated  by  the 
relation  between  the  predecessor  and  successor.  Therefore 
it  must  first  be  ascertained  whether  there  is  a  succession, 
and  next  from  whom  that  succession  is  derived.  The 
question  then  is,  firom  whom  is  the  estate  taken  by  the 
defendant  under  the  resettlement  derived  ?  It  being  the 
same  estate  which  he  previously  had,  or  a  modification  of 
it,  it  is  derived  fix>m  the  same  author  as  the  old  entail,  who 
is  the  ''predecessor.''  A  disposition  of  that  estate  was  made 
by  the  defendant.  The  12th  section  of  the  Succession 
Duty  Act  (16  &  17  Vict.  c.  51)  lays  down  a  rule  as  to  a 
succession  taken  by  any  person  under  a  disposition  made 
by  himself.  Then,  is  this  particular  modified  estate,  pos- 
sessed by  the  same  tenant  under  a  disposition  made  by 
himself  part  of  the  original  estate  tail  and  to  be  governed 
by  the  same  rule  ?  The  Attorney  General  v.  Sibtharp  is  an 
authority  that  it  is.  If  the  defendant  had  taken  the  estate 
tail  he  would  have  taken  it  by  virtue  of  the  will  of  Lord 
Howard  de  Walden,  who  would  have  been  the  predecessor; 
and  the  fact  that  the  defendant  takes  the  life  estate  as  a 
porcbaser  under  a  disposition  made  by  himself  does  not 
alter  the  relation  in  which  he  stood  to  the  testator.  No 
doubt,  collateral  arrangements  as  to  other  property  formed 
part  of  the  general  arrangement  to  resettle  the  estate ;  but 
that  was  so  in  The  Attorney  General  v.  Sibthorp*  The 
Court  cannot  weigh  the  consideration^  but  only  inquire 
into  the  history  of  the  estate.  It  is  true  that  if  a  man  buys 
an  estate  of  another,  and  directs  it  to  be  conveyed  to  a 
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1860.       third  persoOy  though  the  vendor  is  the  hand  which  conveys^         |    ^ 
^'^'^^r^^      the  individaal  who  disposes  is  he  who  porchases  and  pajs 
Gekbral      the  price,    fiut  where  a  new  settlement  is  made  in  piuBO- 

LoBD        ance  of  a  family  arrangement,  and  a  son  gives  np  a  larger 
estate  under  a  disposition  made  by  himself  and  takes  s 
smaller  one,   the  question  is,  what  is  the  character  and 
quality  of  the  smaller  estate  ?    It  is  the  old  use.     Then  the 
12th  section  says,  if  it  be  part  of  the  original  estate,  being 
a  succession,  it  shall  be  dealt  with  as  the  original  estate. 
There  is  no  distinction  between  a  '* succession"  constituted 
of  a  fee  simple  and  a  '^  succession''  constituted  of  a  fife 
estate*     For  the  purposes  of  this  Act  all  tenants  are  treated 
as  having  life  estates  only,  and  therefore  the  defendant, 
when  he  reduced  his  estate  of  inheritance  to  an  estate  &ff 
life,  retained  in  that  estate  a  succession  answering  all  the 
exigencies  of  the  Act ;  and  the  circumstance  that  he  gafe 
the  surplus  ownership,  viz.  his  estate  of  inheritance  subject 
to  the  life  estate,  in  consideration  of  the  collateral  agreement, 
does  not  affect  his  liability  under  the  statute  in  respect  of 
his  life  estate. 


Bolts   C.  Hall  and  Thrinff,  for  the  defendant. — ^Fint, 
there  are  substantial  differences  between  this  case  and  thal^ 
of  The  Attorney  General  v.  Sibthorp  (a).     The  principl< 
upon  which   that  case  was  decided   are  inapplicable, 
regards  the  claim  of  10/.  per  cent  duty.     There 
B.,  adopted  one  view  of  the  principle  to  be  applied  to  tb 
facts,  and  the  two  other  Judges  adopted  another  and  somi 
what  inconsistent  view;  but,  whichever  principle  is  to  prevai 
the  defendant  is  not  subject  to  a  duty  on  the  whole 
of  107.  per  cent.     It  is  conceded  that  he  is  chargeable  wi 
a  duty  of  1/.  per  cent,  on  half  the  estate,  but  he  is  m 
chargeable  \\ith  any  duty  on  the   other  half;  or,  at    ^ 

(a)  3  U.  &  N.  424. 
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events,  he  is  only  chargeable  with  10/.  per  cent,  upon  the        I860, 
moiety  derived  from  himself,  and  1/.  per  cent,  on  the  other 


Attobket 
moiely.     In  the  case  of  The  Attorney  General  v.  Sibtharp  it      Gkkeral 

was  said  that  the  transaction  was  not  a  bargain  and  sale,  but        Lord 

B&ATBBOOKE. 

an  ordinary  family  arrangement  for  the  purpose  of  keep- 
ing  the  property  in  the  channel  in  which  it  had  descended 
from  generation  to  generation,  and  that  the  origin  of  the 
settlement  must  be  traced  back  in  order  to  ascertain  the 
degree  of  relationship  between  the  settlor  and  the  party 
sought  to  be  charged  with  duty.     But,  if  so,  where  is  the 
limit  ?    Suppose  Major  Sibthorp  resettles  the  property  with 
his  son  when  of  age,  and  that  son  does  the  same  with  his  son, 
in  ascertaining  the  duty  must  recourse  be  had  to  the  will  of 
the  testator  as  the  root  of  the  inheritance  ?     Why  not  go 
further  back,  for   he  may  have  derived  his  title  from  a 
similar  settlement,  and  thus  it  might  be  necessary  to  go 
iMick   to  some   very  remote    period.     Another    principle 
adopted  in  the  case  of  The  Attorney  General  v.  Sibthorp 
y^BB  this — that  the  father's  life  estate  being  confirmed  and 
corroborated,  the  son's  new  estate  for  life  was  not  derived 
.Irom  him,  but  was  a  portion  of  the  estate  tail  which  the 
80II  before  possessed;  and  consequently  he  took  under  a 
disposition  made  by  himself,  within  the  meaning  of  the 
12th  section.     Then  the  inquiry  was  whether,  at  the  date 
of  the  disposition,  he  was  entitled  to  the  property  com- 
prised in  the  succession  expectantly  on  the  death  of  any 
person,  and,  being  so  entitled  on  the  death  of  his  father,  it 
was  considered  that  he  was  chargeable  with  the  same  rate 
of  duty  as  if  no  such  disposition  had  been  made.     Here, 
the  life  estate,  given  to  the  father  of  the  defendant  by  the 
disentailing  deed  of  1841,  is  not  in  confirmation  and  cor- 
roboration of  that  which  he  already  possessed,  but  is  a 
new  estate.     The  father  and  son  convey  the  entire  fee  to 
uses,  out  of  which  new  estates  are  carved.     Again,  in  7%e 
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1860.  Attorney  General  v.  Sibtkarp  the  two  deeds  were  executed 
^^'"^*^  contemporaneouBly  and  formed  but  one  transaction.  Here 
General  the  disentailing  deed  was  executed  in  1841,  and  that  deed 
Lord  gave  to  the  son,  if  he  survived  his  fieither,  the  absolote 
ownership  in  fee  of  the  estates.  He  continued  such  owner 
until  1850,  when  the  power  was  executed.  \I\>Uoekf  C.B. 
^Suppose  the  lather  had  died  before  the  power  was  eie- 
cuted,  and  the  Succession  Duty  Act  was  then  in  fbne, 
would  not  the  son  have  been  chaif;eable  with  datj?] 
That  case  would  not  be  distinguishable  from  The  Attorngf 
General  v.  Sibthorp,  for  there  would  be  but  one  transactioD. 
[Martin,  B. — It  would  be  simply  the  conversion  of  an 
estate  tail  into  a  fee.  Polloch,  C.  B. — Then  you  contend 
that  the  reservation  of  a  power  and  the  execution  of  that 
power  makes  a  difference.]  The  term  **  disposition,"  in 
the  2nd  section  of  the  Succession  Duty  Act,  1863,  meant 
the  limitation  which  laid  the  foundation  from  which  a  new 
inheritance  is  to  spring.  The  4th,  12th,  13th,  15th  and 
18th  sections  arc  introduced  to  explain  particular  cases  and 
qualify  the  strict  application  of  the  rule.  But  how  cant 
man  be  a  *'  predecessor,**  or  the  person  from  whom  id 
estate  is  derived,  when  for  a  period  of  ten  years  he  is  en- 
titled in  a  certain  event  to  the  absolute  ownership  of  it,  aod 
nt  the  end  of  that  time  executes  a  power  of  appointment 
limiting  a  life  estate  to  himself?  [Pollock,  C.  B. — Be 
takes  a  '^  succession  under  a  disposition  made  by  himself 
within  the  meaning  of  the  12th  section.  Translating  that 
section  into  plain  language,  it  means  this — where  the  tenant 
for  life  and  tenant  in  tail  get  rid  of  the  entail  by  a  deed 
reserving  a  power  of  appointment,  the  exercise  of  that 
power  shall  not  put  the  parties  in  any  better  situation  than 
they  were  in  at  the  time  they  created  the  power.]  This 
resettlement  of  the  property  was  a  bargain  and  sale  between 
the  father  and  son,  the  former  giving,  as  u  consideration! 
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estates  of  large  value,  and  also  abandoning  certain  charges;        i860. 
the  latter  relinquishing  in  favour  of  his  father  certain 
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rights  of  presentation.      [Martm,   B. — In    The  Attorney      Gbnbhal 
General  v.  Sibtharp  new  estates  were  brought  into  set-        Lord 
tlement ;  and  how  can  it  affect  the  question  that  in  that 


the  addition  was  small :  here  it  is  lai^e ;  where  is  the 
line  to  be  drawn?] — Secondly,  as  to  the  construction  of 
the  Succession  Duty  Act  The  2nd  section  consists  of  two 
branches:  the  first  relates  to  a  'disposition,**  by  reason 
whereof  any  person  shall  become  beneficially  entitled  to 
property  on  the  death  of  any  person ;  the  second  relates  to 
a  ^devolution  by  law"  of  any  beneficial  interest  in  property 
upon  the  death  of  any  person ;  and  it  is  declared  that  such 
disposition  or  devolution  shall  confer  a  succession.  The 
section  then  proceeds  to  define  the  meaning  of  the  terms 
'*  successor**  and  '^  predecessor.*'  This  case  falls  within  the 
first  branch  of  the  section,  and  the  question  is,  what  is  the 
^position  which  confers  the  succession,  that  is,  which 
creates  the  beneficial  interest  in  respect  of  which  the  duty 
18  assessed  ?  Is  it  the  will  of  Lord  Howard  de  Walden,  or 
the  limitation  in  the  settlement  of  1850,  by  which  the  de- 
fendant took  a  life  estate?  It  is  the  limitation  in  the 
settlement  If  the  words  in  the  2nd  section,  "  every  dis- 
position  of  property,"  be  read  "  every  settlement  of  pro- 
perty," it  would  be  evident  that  the  settlor  is  the  prede- 
cessor. IPoUock,  C.  B. — Then  you  give  to  the  deed  of 
1850  the  power  of  destroying  a  succession.  Lord  Howard 
de  Walden  by  his  will  gave  certain  persons  a  beneficial  interest 
in  this  property  in  the  event  of  the  death  of  others.  The  Act 
Bays  that  such  a  disposition  of  property  shall  be  deemed  a 
**  succession ;"  but  you  say  that  the  effect  of  the  execution  of 
the  deed  of  1850  was  to  substitute  another  succession.  If 
the  Act  had  been  in  force  at  the  time  of  the  death  of  Lord 
Howard  de  Walden,  the  duty  would  have  become  payable 
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iDStantcr  by  those  who  took  an  immediate  benefit  from  the 

succession,  and  thereafter  by  those  who  took  a  contingent 

Attobhet  ''  ^  

Gbxe&al      or  prospecti?e  benefit;  but,  according  to  your  aigament. 

Lord        they  would  have  the  power  of  destroying  that  sucoessioo 
and  creating  a  new  one.]    The  last  disposition  must  of 
necessity  destroy  the  former  ones.     The   will   of  LonI 
Howard  de  Walden  was  made  in  1796,  but  a  resettlement 
of  his  property  had  at  difierent  periods  been  made  by  his 
ancestors ;  therefore,  unless  the  last  disposition  confeis  the 
succession,  it  must  be  traced  back  to  the  very  earliest  set- 
tlement    The  deed  of  1850  being  the  disposition  wbidi 
conferred  the  succession,  then  comes  the  question,  from 
whom  is  the  beneficial  interest  under  that  disponuon  de- 
rived ?    Not  from  the  defendant  alone,  but  from  the  joint 
disposition  of  him  and  his  father.     No  interest  could  pes 
without  the  consent  of  both,  and  either  might  make  it  the 
subject  of  bargain  and  sale  and  refuse  to  execute  the  power 
unless  he  received  a  consideration.     It  is  important  to  con- 
sider the  power  of  these  parties  to  deal  with  this  property 
at  the  time  the  Succession  Duty  Act  came  into  openuioo. 
Before  the  Act  for  the  abolition  of  Fines  and  Recoveries 
(3  &  4  Wm.  4,  c  74),  a  tenant  in  tail  in  remainder  was  re- 
strained by  the  statute  de  donis(a)  from  aliening  the  estate; 
but  he  might,  with  the  concurrence  of  the  tenant  for  lifei 
suffer  a  recovery,  and  so  resettle  the  estate.     If  the  form  of 
proceeding   in  a  recovery  be  looked  at  technically,  tbe 
tenant  for  life  had  more  dominion  over  the  estate  than  tbe 
tenant  in  tail  in  remainder,  because,  in  order  to  make  a 
good  tenant  to  the  praecipe,  it  was  essential  that  the  writ 
should  be  brought  against  the  tenant  of  the  freehold,  and 
the  tenant  in  tail  in  remainder  had  no  power  of  alienatioD 
without  the  consent  of  the  tenant  to  the  praecipe :  GoodiiA 
d.  Bridges  v.  The  Duke  of  Chandos  (6).     The  legiskturc 

(a)  13  Edw.  1,  c.  1.  {b)  2  Burr.  1074. 


EASTER  TEEM,    23    VICT.  605 

has  abolished  the  proceeding  by  recovery,  but  has  pre-        I860, 
served  the  principles  on  whkh  it  was  founded.     In  lieu  of      ^^'^^ — ' 

^  ^  Attorney 

a  tenant  to  the  praecipe,  the  3  &  4  Wm.  4,  c.  74,  s.  22,      General 
has  provided  a  protector  of  the  settlement.     The  protector        Lord 
of  the  settlement  is  not  a  trustee,  and,  by  the  36th  and 
37th  sections  of  that  Act,  Courts  of  equity  are  prohibited 
from   controlling  the   exercise  of  his   power  of  consent. 
The  question  is,  not  from  whose  estate  is  the  succession 
derived,  but  from  whom  is  the  interest  of  the  successor 
derived  ?    The  test  is,  who  has  the  jus  disponendi  ? :   The 
Aitamey  General  v.  Baker  (a).     H«re,  not  the  son  alone, 
but  the  father  and  son.     The  life  estate  could  not  have 
been  given  to  the  son  without  the  consent  of  the  father, 
who  might,  if  he  pleased,  have  capriciously  withheld  it. 
The  4th  section  is  conclusive  as  to  the  meaning  of  **  joint 
deposition."    It  shews  that,  if  two  persons  have  a  general 
power  of  appointment  and  exercise  it,  that  is  to  be  con- 
sidered as  a  disposition  of  the  fee.     The  13th  section 
is  introduced  for  the  purpose  of  meeting  the  case  where 
a  successor  derives  his  succession  from  more  predecessors 
than    one,    and    the    proportional    interest    derived  from 
each  is  not  distinguishable.     Here  the  interest  is  derived 
from  the  father  and  son,  but  the  proportion  derived  from 
each  is  not  distinguishable.     Then,  by  the  13th  section, 
if  no  agreement  is  made   with   the  Commissioners,   the 
interest  shall  be  deemed  to  be  derived  in  equal  proportions 
from  each  predecessor.     [^Bramwell,  B. — Suppose  an  estate 
b  limited  to  the  use  of  the  children  of  A.  in  such  shares  as 
B.  shall  by  deed  appoint,  and  he  executes  the  appointment, 
would   those  children   take  under  the  disposition  of  the 
person  executing  the  power  or  of  the  person  creating  it  ?] 
The  latter  part  of  the  4th  section  applies  to  such  a  case, 
and  the  succession  would  be  derived  from  the  person  creat- 

(a)  4H.&N.  19.26. 
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18G0.  ^^g  ^he  power,  as  predecessor.  In  that  case,  however,  the 
^^"^^^^  party  executing  the  appointment  is  a  mere  tmstee,  over 
General      whom  a  Court  of  equity  would  exercise  a  control*     Here 

Lord        the  father,  who  is  protector  of  the  settlement,  is  as  powerless 
without  the  consent  of  the  son  as  the  son  is  without  his 
consent;   and,  however  improperly  he  may  reiiise  it,  a 
Court  of  equity  cannot  inquire  into  his  motives.    There 
arc  two  predecessors,  and  the  Idth  section  was  framed  to 
meet  that  case.     The  12th  section  does  not  apply*    The 
fiither  and  son  being  predecessors,  how  can  it  be  sud  that 
the  latter  has  taken  a  succession  under  a  disposition  made 
by  himself?    It  is  a  succession  under  a  disposition  made 
by  himself  and  his  fiuher.     The  12th  section  was  intended 
to  meet  the  case  of  a  peisoo  who,  having  a  remainder  in 
fee  expectant  on  the  death  of  another,  agrees  with  him  in 
resettling  the  property,  and  limits  it  to  the  use  of  a  third 
person  for  life,  with  remainder  to  himself  in  fiee.    He 
would  thus  become  his  own  predecessor,  and  but  for  the 
12th  section  would  escape  the  payment  of  duty,  since  the 
case  t5  not  within  the  2nd  section.     This  case  not  beiiig 
wiihin  the  12th  section,  as  to  the  moietv  of  which  die 
detendant  is  hb  own  predecessor  no  duty  is  payable;  and 
as  to  the  other  mcaety  the  defendant  is  liable  to  a  duty  of 
IL  per  cent.,  as  derivic^  his  soccession  firom  his  &ther. 
But.  assuming  thai  the  case  is  within  the  12th  section,  die 
dctcsdant  is  liable  to  a  duty  of  IxSL  per  cenL  oo  the  moiely 
denT>Ni  tK<<n  hioKeltl  and  12.  per  cent,  on  the  other  moictj. 
The  I3:h  s^-^ii^^Q  wa$  intended  to  meet  the  case  of  a  sue* 
ctr^v;  Ttr:^:r:g  in  any  per^o  other  than  the  person  origi- 
r.£l\  cr.:::Ied  :o  :u     Tbe  ejLexpdoQ  in  the  ISth  sectioa 
wxi'.si  arcvr  ro  uiss  casif .  becaoie  the  interest  under  L(sd 
IL-w-jcv:  o<  Wiloec"*  wiU  wjb  extioznehed   before  tbe 
cve:r,>r:xv=>e'r:  ot  :bf  Ac:.— Ttiruk.  under  tbe  3dth  sec- 
:xv^  :be  ocieoiar::  »  «::::jei  :.^  an  aliowanoe  in  respect 
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of  the  annuity  of  120021^  of  which  he  was  deprived  on  the       i860, 
death  of  his  father.  \BramwelU  B. — Suppose  the  defendant      ^^'"''^     ' 

*-  "^^  Attobnet 

had  sold  the  annuity,  would  the  vendee  .be  deprived  of  it  General 
by  Its  termination  according  to  the  terms  of  its  creation  ?]  _  lord 
If  the  annuity  had  been  granted  for  the  life  of  the  son, 
with  a  proviso  for  cesser  on  the  death  of  his  father,  that 
would  have  been  within  the  38lh  section :  In  re  Mickle^ 
ihwait  (a)  and  this  case  only  differ  in  form. — They  also 
referred  to  iit  re  Jenkinson  (6). 

T/ie  Attorney  General,  in  reply. — No  case  can  be  within 
the  13th  section  except  where  the  predecessors  are  different 
persons  from  the  successor.  The  enactment  contemplates 
several  grantors  being  collectively  the  predecessors,  and 
one  grantee  being  the  successor,  and  the  interest  which 
he  takes  from  each  grantor  not  being  distinguishable,  the 
duty  is  not  ascertainable.  The  12th  section  relates  to  a 
successor  being  his  own  predecessor,  when  the  successor  is 
cfaaiiceable  at  the  same  rate  as  if  no  such  disposition  had 
been  made.  A  person  cannot  be  a  predecessor  unless  he 
comes  within  the  definition  of  that  term  in  the  2nd  section, 
Tii.''the  settlor  or  other  person  from  whom  the  interest  of 
the  successor  is  or  shall  be  derived."  Then,  was  the  life 
estate  of  the  defendant  derived  from  his  father?  The  words 
**  interest  derived"  mean  an  interest  taken  from  some  larger 
interest.  But  the  father  was  only  tenant  for  life,  and  how 
could  the  son's  tenancy  for  life,  which  would  not  come  into 
existence  until  the  death  of  the  father,  be  derived  from  the 
fiuher?  Again,  how  could  it  be  derived  from  the  father  and 
son  conjointly  when  the  interest  of  the  father  was  limited 
by  his  own  life  ?  And  when  he  retained  that  he  retained  all 
that  he  was  entitled  to  and  had  nothing  to  confer.  To  hold 
that  the  father  was  the  predecessor,  or  that  the  father  and 
(a)  11  Ezch.  452.  (5)  24  Beav.  64. 
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son  were  the  predecessors,  would  be  to  lay  down  tmi  p 
position,  that  a  tenant  for  life  can  create  another  life  «*• 

AtTOENET        *^  fillMT 

Gekkral      to  take  effect  after  the  .expiration  of  his  own.    The  m^ 

Lord        of  the  argument  upon  the  12th  section  consists  in  md^UMr 

ting  the  word  '^appointment    for  " disposiUon.     ine o^ 

of  1841  and  1850  are  appointments,  but  the  woid  "diipfr 

tion**  has  been  carefully  selected  for  the  purpose  of  ui«(ff 

bending  a  number  of  instruments  which  coUectiTOyiBM 

one  disposition.    Here  the  appointment  in  cxccotionoitte 

power  is  not  the  disposition,  but  the  appointment  imeOB 

with  the  disentailing  deed  which  created  the  power  and  m 

original  will  which  created  the  entail/    \jPoOoAf  C*  &— 

It  is  as  if  the  appointment  had  been  made  in  I84I9  by  » 

deed  of  that  date.]     The  interest  created  by  the  cxecoli* 

of  the  power  relates  back  to  the  disentailing  deed  wUct 

created  the  power,  and,  consequently,  that  deed  leioiwi 

itself  into  a  new  conveyance  by  the  tenant  for  life  ■** 

tenant  in  tail,  by  which  the  latter  took  a  life  estate,  bring  • 

modification  of  his  original  estate  tail;  and  having  takaiit 

under  a  disposition  made  by  himself,  he  is  chaigeabic  with 

the  same  duty  as  if  there  had  been  no  disentailing  dee4 

and  he  had  succeeded  to  the  original  estate  tail.     Suppose 

a  settlement  of  property  to  the  use  of  A.  for  life,  remaindff 

to  B.  for  life,  remainder  to  C.  in  tail,  B.  and  C.  brii« 

strangers  to  A.  would  on  his  death  have  to  pay  lOl  P* 

cent.     But  if,  with  the  consent  of  A.,  they  created  a  joint 

power  of  appointment  in  themselves,  and  executed  it  in 

favour  of  B.  as  to  one  moiety  of  the  estate,  and  in  fiivoor 

of  C.  as  to  the  other,  according  to  the  argument  for  the 

defendant  they  would  become  their  own  predecessors,  uA 

altogether  evade  the  duty.    The  attempt  to  distinguish  thi» 

case  from  that  of  the  Attorney  General  v.  Sibthorp  has  ftikA 

Here   the   life  estate   of   the   father  is   more   effectually 

preserved  than  the  life  estate  in  that  case.     The  intervil 
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between  the  creation  of  the  power  and  the  exercise  of  it       i860. 

18  of  no  avaiL     The  circumstance  that  a  lanre  amount  of     ^-^v-*-^ 

additional  property  is  brought  into  the  resettlement  does  not      Oemkral 

affect  the  case,  because  the  Court  cannot  measure  the  con-        Lobd 

fideration.   The  father  bargained  with  the  son  for  that  which 

be  gave  up,  viz.  the  difference  between  the  inheritance  and 

the  life  estate,  but  he  gave  no  consideration  in  respect  of 

the  son's  life  estate. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — In  this  case  we  are  of  opinion  that  our 
judgment  ought  to  be  for  the  Crown  on  the  points  pre- 
sented for  our  consideration.  The  case  has  already  been 
substantially  decided  by  that  of  The  Attorney  General  v. 
Sibiharp  (a),  and  this  is  really  a  rehearing  of  that  case,  for 
it  will  presently  appear  that  it  does  not  differ  from  it ;  but 
as  my  brother  Martin  was  not  in  Court  when  that  case  was 
aigued  and  decided,  and  the  true  construction  of  such  a 
statute  as  the  Succession  Duty  Act  is  of  great  and  general 
importance,  we  have  thought  it  right  again  to  give  the 
reasons  for  our  judgment,  instead  of  merely  referring  to 
the  former  case,  and  to  point  out  that  the  present  does  not 
differ  in  principle. 

The  second  section  of  the  Succession  Duty  Act  (the 
16  &  17  Vict,  a  51)  very  clearly  points  out  what  shall  be 
a  '*  $tucession^  and  who  shall  be  a  *'  successor,"  and  who  the 
^^predecessor."  Whether  a  beneficial  interest  taken  under  any 
disposition  of  property  is  liable  to  duty  depends  on  whether 
it  is  a  '*  succession^^  within  the  Act.  The  rate  of  duty  depends 
on  the  relation  between  the  successor  and  the  predecessor. 
We  think  the  best  way  to  arrive  at  a  clear  view  of  the  sta- 
tute, as  applied  to  the  circumstances  before  us,  is  to  consider 

(a)  3  H.  &  N.  424. 

VOIm  v.— N.  &  L  L  BXCH. 


V. 

lOS 

B&ATBEOOKE. 
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1860.        wlwit  i;\ould  have  been  the  result^  independent  of  the  tfo 
^ — '      deeds  of  1841  and  1850,  and  then  what  effect  thoaedeedi 

Attorxet 

Geheral      ought  to  have  on  our  decbion. 

Lord  The  testator,  the  first  Lord  Brajbrooke^  left  the  eMn 

in  question  to  his  cousin  Richard  A.  Neville  for  life,  to 

remainder  to  the  use  of  Richard  Neville,  his  eldest  wn,  fa 

Hfe,  remainder  in  tail  male  to  the  sons  of  the  said  Ridiiw 

Neville.     The  testator  died  in  Maj  1797,  and  his  col«l^ 

Richard  A.  Neville,  became  second  Lord  Braybrooke,  tnd 

succeeded  to  the  estates  as  tenant  for  life  in  poasemtt 

under  the  will.     Richard  A.  Neville,  second  Baron  Biif- 

brooke,  died  in  1825.     His  eldest  son,  Richard  (who  hid 

assume<l  the  name  of  Griffin  instead  of  Neville)^  became 

third  Baron,  and  succeeded  to  the  estates  as  tenant  fiv  life 

■ 

in  possession.  His  eldest  son  (the  defendant,  the  present 
and  fourth  Baron,)  was  tenant  in  tail  male  in  remundcr 
expectant  on  his  father's  death. 

The  Succession  Duty  Act  came  into  operation  on  the 
19th  May,  1853.  The  third  Baron  Braybrooke  died  on  the 
13th  of  March,  1858;  and  supposing  the  deeds  of  1841 
and  1850  to  be  out  of  the  question,  the  present  Baroo 
Braybrooke  (the  defendant)  would  have  become  beneficially 
entitled  on  the  death  of  bis  father  in  1858,  and  would  have 
been  liable  to  the  duties  claimed  by  the  Crown.  But 
before  the  Act  came  into  operation,  namely,  on  the  2l8t 
of  July,  1841,  the  third  Baron  and  his  son  executed  a  ^ 
entailing  deed  granting  the  estates  to  trustees  without  pre- 
judice to  the  life  estate  of  the  third  Baron,  with  a  power  of 
appointment  by  the  father  and  son,  and  by  the  son  in  case 
he  should  survive  his  father.  On  the  1st  Januaxy,  1850 
(also  before  the  Act  came  into  operation),  the  father  and  son 
executed  a  deed  of  appointment,  as  set  out  in  the  papa* 
before  us,  and  the  question  is,  what  is  the  effect  of  these 
deeds  with  reference  to  the  claim  of  the  Crown  to  sticccf- 
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sioii  duty  ?    Mr.  Boh  contends  (and  it  is  the  most  plausible        iggo. 

part  of  his  argument)  that  the  sou  took  his  beneficial  interest      ^'^'^^    ' 
•  o  /  Attorkey 

under  the  deeds,  and  not  under  the  will  of  the  first  Lord  General 
•Brajbrooke ;  and  that  the  two  deeds  are  to  be  considered  Lord 
MS  a  conveyance  or  sale  of  the  property, — as  a  complete  dis- 
position of  it,  as  much  as  if  it  had  been  sold  away  from  the 
fiunily.  On  the  part  of  the  Crown  it  is  contended  that  the 
deeds  were  in  effect  a  mere  family  arrangement  resettling 
the  property,  so  that  it  might  not  go  out  of  the  family ; 
and  that  the  father,  having  an  estate  for  his  own  life  only, 
ooold  not  be  a  predecessor  in  any  sense  to  the  defendant, 
his  son,  in  reference  to  his  present  beneficial  interest,  which 
he  takes  by  virtue  of  the  will  of  the  first  Xiord  Braybrooke 
and  the  deeds  of  1841  and  1850;  and  we  are  of  that 
opinion.  We  think  the  transaction  was  not  anything  more 
than  a  resettlement  of  the  family  estates,  and  that  the  in- 
terval between  1841  and  1850,  the  dates  of  the  two  deeds 
respectively,  is  unimportant,  as  the  deed  of  1850  was  merely 
the  execution  of  a  power  created  by  the  deed  of  1841.  In 
the  case  of  The  Attorney  General  v.  Sibthorp,  the  deeds  were 
executed  in  1848,  long  before  the  statute  came  into  opera- 
tion ;  that  case  is  therefore  a  direct  authority  on  this  point. 
Mr*  RoU  endeavoured  to  distinguish  this  case  from  Sib- 
thorp's  case  by  the  interval  between  the  two  deeds  of  1841 
and  1850,  the  larger  consideration  or  inducement  to  make 
(he  &mily  arrangement,  and  the  absence  of  certain  expres- 
ttons  as  to  the  life  estate  in  the  second  deed.  But,  as 
aheady  observed,  we  think  the  interval  makes  no  difference, 
and  that  we  cannot  enter  into  the  question  of  consideration 
in  what  is  a  mere  family  settlement  and  not  a  sale,  and  that 
the  two  deeds  were  as  much  one  transaction  as  in  Sibthorp*s 
case,  and  the  life  estate  left  in  the  father  quite  as  much  the 
same  in  the  one  case  as  in  the  other.  Mr.  Rolt  pressed 
opon  us  the  alignment,  that,  if  to  ascertain  the  scale  of  duty 

LL  2 
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1860.        ^^c  Crown  could  go  back  to  the  will  of  the  first  Lord  Braj- 
^*'^''^^       brooke,  there  was  nothing  to  prevent  the  claim  from  being 
General      founded  on  some  very  ancient  settlement.     But  the  answer 
Lord        to  that  is,  that  the  Crown  cannot  claim,  except  on  a  benefi- 
cial interest  arising  on  the  death  of  some  one  since  the  19th 
Mav,  1853,  which  affords  a  sufficient  practical  limitation. 

It  was  argued  by  Mr.  Bolt  that  this  case  fell  within  the 
13th  section  of  the  Succession  Duty  Act,  but  we  are  of 
opinion  that  the  13th  section  has  no  bearing  on  the  case  at 
alL    That  section  refers  to  a  case  where  the  succession  may 
have  been  derived  from  more  predecessors  than  one,  within 
the  true  meaning  of  the  2nd  section ;  but  we  are  clearly  of 
opinion  that,  by  reference  to  the  12th  section,  the  present 
Baron  never  was  and  could  not  have  been  his  own  predecessoir 
within  the  meaning  of  the  Act.    It  was  further  argued  thic 
the  late  Baron  Braybrooke,  being  the  protector  of  the  settle^ 
ment  within  the  3  &  4  Wm.  4,  c.  74,  &  22  (the  Act  for  th^ 
Abolition  of  Fines  and  Recoveries),  was  the  predecesKxr 
within  the  meaning  of  the  Succession  Duty  Act;  but  we 
are  of  opinion  that  he  was  not     The  term  **  predecesBor** 
in  this  Act  denotes  the  person  described  in  it,  and  no  other, 
and  in  our  opinion,  to  constitute  the  relation  of  predecessor 
and  successor,  some  interest  must  be  derived  by  the  latter 
from  the  former;  but,  being  of  opinion  that  the  defendant 
derived  no  interest  from  his  father  within  the  meaning  of 
the  definition,  we  think  the  father  could  not  be  predecesBor 
to  the  son. 

With  respect  to  the  annuity,  we  think  no  allowance  can 
be  claimed  on  account  of  that  annuity  ceasing,  for  the 
reasons  assigned  in  the  case  of  Attorney  General  v.  SMcrp* 

On  the  whole,  we  think  that  this  case  is  governed  by  that 
of  The  Attorney  General  v.  Sibthorp^  and  that  that  case  was 
rightly  decided. 

Decree  accordingly* 
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1860. 


Stephens  v.  Reynolds.  jiprim. 

A  HE  declaration  stated,  that  J.  K  Ford  on  the  Ist  April,  The  defendant, 

W  DO  Wno  R 

A.D.  1859,  by  his  bill  of  exchange,  now  overdue,  directed  to  cheesemonger 

"^  ,  at  Woolwich, 

the  defendant,  required  the  defendant  to  pay  to  the  order  carried  on  at 

_    ^  "^  •'  -Walworth  the 

of  the  said  J.  E.  Ford  65L  ISs.  four  months  after  date.  And  hosiery  trade 
the  defendant  accepted  the  said  bill,  and  the  said  J.  E.  Ford  with  C,  but 
indorsed  the  same  to  the  plaintiff;  but  the  defendant  did  Jl^^.    C. 
not  pay  the  same.  ^^^^ 

Plea.— That  the  defendant  did  not  accept  the  said  bill  of  the  defendant, 

^  a  bill  of  ez- 

ezchansre  as  alleged. — Issue  thereon.  change  drawn 

^  "  -for  goods 

At  the  trial,  before  Bramwell^  B.,  at  the  Middlesex  sittings  supplied  to  the 

-r*      1  1  partnership, 

in  last  Hilary  Term,  it  appeared  that  Ford,  the  drawer  of  the  and  which  was 

addressed  to 

bill,  carried  on  business  as  a  warehouseman  at  63  Alderman-  the  defendant 

bory;  and  that  in  1858,  the  defendant,  who  was  a  cheese-  1-^e^,  that' 

monger  at  Woolwich,  called  on  him  with  a  person  named  J^^  b^nduig"^ 

Crowe,  when  the  defendant  said  that  he  had  taken  a  shop  JJt*hou**h"thr* 

at  Walworth  and  was  going  to  carry  on  the  hosiery  trade,  **jj^  ^^  °°* 

and  he  wished  Ford  to  supply  him  with  goods :  that  Crowe  the  place 

where  the 

was  his  partner  and  anything  he  did  would  be  the  same  as  partnership 

business  wa 

if  done  by  himself:  that  Crowe  would  manage  the  business,   carried  on : 
and  it  would  be  carried  on  in  the  name  of  "  Reynolds."  Goods  c.  B.,  and  * 
were  from  time  to  time  supplied  by  Ford,  on  account  of  sramweii^B 
which  he  drew  bills  of  exchange.     The  goods  were  sent  to  <^»enticnte. 
Beckford  Row,  Walworth,  where  the  defendant's  business 
was  carried  on.     The  bill  on  which  this  action  was  brought 
was  as  follows : — 

«  £65.  18*.  Oi  «  London,  April  1st,  1859. 

**Four  months  after  date  pay  to   the   Order  of  J.  E. 


was 
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Ford  in  London  Sixty-five  pounds  eighteen  shillings  value 
received. 
».  "  To  Mr.  B.  Reynolds,  **  For  J.  E.  Ford. 

«  Church  St.,  Woolwich."  **  Henry  Ford" 

Across  the  bill  was  written  **  Accepted  B.  ReynoldSi 
Payable  63  Aldermanbury."  This  acceptance  was  in  the 
handwriting  of  Crowe. 

The  learned  Judge  ruled  that  there  was  no  evidence  of 
an  acceptance  of  the  bill  by  the  defendant,  and  nonsuited 
the  plaintiff. 

C.  Pollock^  in  the  same  term,  obtained  a  rule  nisi  to  set 
aside  the  nonsuit  and  for  a  new  trial,  on  the  ground  that 
there  was  evidence  to  go  to  the  jury  that  Crowe  was  autho- 
rized to  accept,  and  that  the  acceptance  was  one  by  which 
the- defendant  was  bound. 

Parry f  Serjt.,  and  Joyce  now  shewed  cause. — There  was 
no  evidence  that  the  defendant  accepted  the  bill.  The 
acceptance  was  not  in  his  handwriting,  and  the  bill  was  not 
addressed  to  him  at  the  place  where  he  carried  on  the 
business  for  which  the  goods  were  supplied*  [itfarfin,  B. — 
If  two  persons  carry  on  business  in  partnership,  one  has  a 
right  to  bind  the  other  by  accepting  bills  in  the  partnership 
name  for  goods  supplied  to  the  firm.  Here  the  defendant 
told  the  drawer  that  he  was  going  to  carry  on  business  as  a 
linendraper  at  Walworth,  with  a  person  of  the  name  of 
Crowe,  and  therefore  it  was  competent  for  Crowe  to  bind 
him  by  accepting  bills  for  partnership  purposes.]  The  bill 
should  have  been  addressed  to  the  defendant  at  the  place 
where  the  partnership  business  was  carried  on.  This  bill 
appears  on  the  face  of  it  to  be  drawn  on  account  of  goods 
supplied  to  the  defendant  for  his  business  at  Woolwich. 
\_BramweU,  B.— ReynoMs,  the  individual,  was  at  Woolwich, 
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but  the  firm  was  not  there.     Pollock^  C.  B. — If  one  partner 

has  authority  to  bind  another  by  accepting  bills  of  exchange, 

what  does  it  sieniiy  whether  a  bill  is  addressed  to  the  latter  «• 

.  Ebtholds. 

at  the  place  of  business  or  elsewhere  ?  If  the  defendant 
accepted  a  bill  addressed  to  him  at  any  other  place  than 
where  the  partnership  business  was  carried  on,  could  there 
be  any  doubt  that  it  would  be  binding  ?]  The  effect  of 
the  con?ersation  between  Crowe  and  the  drawer  was  to 
create  a  special  firm  at  Walworth,  and  the  authority  was 
to  draw  bilk  on  that  firm  only.  [Martin,  B.,  referred  to 
ESrk  V.  Blurton  (a).] 

C  Pollock,  in  support  of  the  rule. — There  was  sufficient 
evidence  of  an  authority  to  Crowe  to  bind  the  defendant  by 
accepting  bills  for  partnership  purposes.  [Bramwell,  B. — 
Suppose  the  defendant  had  himself  accepted  the  bill,  would 
Crowe  have  been  liable?].  It  is  submitted  that  he  would, 
the  acceptance  being  in  the  partnership  name,  and  for  part- 
nership purposes.  A  person  may  hold  himself  out  as  a 
partner  by  his  acts. — (He  was  then  stopped  by  the  Court). 

Bramwell,  B. — I  am  of  opinion  that  the  rule  ought  to 
be  discharged.  I  still  think  that  my  ruling  at  the  trial  was 
right.  The  question  of  law  is  whether,  when  one  partner 
gives  another  authority  to  bind  him  by  accepting  bills  of  ex- 
change for  partnership  purposes,  and  he  accepts  abill  addressed 
to  the  firm  at  a  different  place  firom  that  where  the  partner- 
ship business  is  carried  on,  such  a  bill  is  binding.  I  think 
it  is  not.  As  a  general  principle,  there  is  no  doubt  that  a 
person  may  exercise  any  power  which  is  conferred  upon 
him.  Another  general  principle  is,  that  one  partner  has 
power  to  bind  another  by  accepting  bills  of  exchange  in  the 
name  of  the  firm.     Here  there  was  evidence  that  the  busi- 

(a)  9  M.  &  W.  284. 
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1860.        ness  was  carried  on  in  the  name  of  "  Reynolds,"  and  itee- 
e^"^"^*^^^      fore  Crowe  misht  bind  the  defendant  by  aoceptine  bills  in 

Stephens  ^  ^  i       o 

_    «•  that  name.     But  this  bill  was  not  directed  to  Reynolds  at 

Retrolds.  ^ 

the  place  where  the  partnership  business  was  carried  on,  bat 

at  a  place  where  he  alone  carried  on  a  different  buboes. 

Then  comes  the  question  whether  Crowe  had  authcmty  to 

bind  the  defendant  by  accepting  bills  addressed  to  him  at 

such  a  place.    It  seems  to  me  irrelevant  to  inqaire  what 

the  defendant  himself  might  have  done.     The  relevant 

inquiry  is,  what  authority  did  he  give  Crowe  to  accept  bilb 

of  exchange  for  him ;  was  it  merely  an  authority  to  accept 

them  in  the  name  of  Reynolds,  or  to  accept  them  in  that 

name  if  addressed  to  the  place  of  business?  There  is  nothing 

on  the  face  of  this  bill  to  indicate  that  it  was  drawn  fa 

partnership  purposes;   and  for  ac^t  that  appears  it  maj 

have  been  drawn  for  a  separate  debt  of  the  defendant.  Hie 

matter  is  open  to  this  difficulty :  suppose  the  defendant  had 

paid  the  bill,  and  then  sought  to  charge  the  partnership 

with  the  amount,  Crowe  might  say,  "there  is  nothing  oo 

the  face  of  the  bill  to  shew  that  it  was  accepted  on  our 

account.**     For  these  reasons,  I  cannot  help  thinking  that 

my  ruling  was  right. 

Martin,  B. — I  am  of  opinion  that  the  rule  ought  to  be 
absolute.     I  have  alwavs  understood  that  the  law  was  cor- 

m 

rectly  laid  down  in  the  case  of  Kirk  v.  Bluriam  (a).  It  seems 
to  me  a  much  better  way,  in  administering  the  law,  to  stj 
that  when  persons  carry  on  trade  in  partnership  the  Isw 
gives  to  each  of  them  an  authority  to  accept  bills  in  the 
partner^ip  name  for  goods  supplied  to  the  firm,  instead  of 
looking  to  an  implied  authority.  I  should  regret  if  any 
doubt  was  cast  upon  it.  It  is  competent  for  persons  in 
partnership  to  carry  on  their  bc^ness  in  any  name  tbej 

(a)  9  M.  &  W.  2S4. 
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think  (ity  but  it  would  be  very  iDConvenient,  when  two  or 

more  partners  carry  on  business  in  the  name  of  one,  to      ^ 

,  Stbphehs 

require  all  persons  to  have  a  knowledge  of  the  law,  and  dis-  v. 

.  °  ...  Reynolds. 

tinguish  between  the  carrying  on  business  as  an  individual 

and  as  a  partner.  Here  the  drawer  of  the  bill  was  told 
that  the  business  would  be  carried  on  in  the  name  of 
''Reynolds,"  and  that  was  evidence  for  the  jury  that  the 
name  included  the  other  partner.  It  cannot  alter  the  case 
that  the  bill  is  addressed  ''  Mr.  B.  Reynolds,  Church  St., 
Woolwich."*  It  might  as  well  be  objected  that  the  words 
''Mr.  B."  are  added  to  '^Reynolds."  The  substantial  matter 
li^  that  the  bill  is  drawn  in  the  partnership  name  upon 
a  man  who  was  a  partner.  In  Kirk  v.  Blurton  (a),  the 
defendant&f,  Blurton  and  Habershon,  carried  on  business 
in  partnership  under  the  name  of  '^John  Blurton,"  and 
Habershon  drew  the  bill  in  the  name  of  ^*  John  Blurton 
and  Co."  This  Court  held  that  as  the  bill  was  not  drawn 
in  the  partnership  name,  it  did  not  bind  the  defendant 
Blurton.  I  thought  that  a  wrong  application  of  the  law, 
and  that  it  was  a  question  for  the  jury  whether  ^^John 
Blnrton"  and  ''John  Blurton  and  Co."  did  not  mean  the 
same  thing.  But  the  principle  was  there  laid  down  that 
each  partner  has  authority  by  law  to  bind  the  firm  by 
accepting  bills  in  the  partnership  name,  if  bills  are  neces- 
sary for  carrying  on  the  partnership.  Here  the  bill  is 
drawn  in  the  partnership  name,  ''  Reynolds,*'  and  the  addi- 
tion of  "Mr.  B."  or  "Church  St.,  Woolwich,"  makes  no 
difference.  It  is  a  bill  drawn  by  a  partner  in  the  partner- 
ship name  and  for  partnership  purposes.  As  to  the  diflS- 
colty  suggested  by  my  brother  Bramwelly  it  does  not  arise. 

Pollock,  C.  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.     There  is  no  doubt  that  the  drawer  of  the 

(a)  9M.  &W.  284. 
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18G0. 
Stkphsss 

V. 

Rbtxolds. 


bill  furnished  the  goods ;  that  the  goods  were  purchased  for 
the  benefit  of  the  partnership,  and  that  the  buraness  wis 
carried  on  in  the  name  of  ^  Reynolds."    Then  the  bill  being 
drawn  on  the  firm  and  accepted  in  the  partnership  namei 
for  goods  supplied  to  the  firm,  why  is  the  plaintiff  not  en- 
titled to  recover?    It  is  said  that  he  cannot  recover  becanse 
the  bill  is  not  directed  to  the  place  where  the  partnership 
business  was  carried  on,  but  to  another  place  where  the  de- 
fendant alone  carried  on  a  different  business.     It  seems  to 
me  not  a  matter  of  law,  but  of  fact,  whether  the  bill  wai 
drawn  on  the  partnership  firm  or  on  the  individnaL    To 
hold  that  this  acceptance  is  not  binding  because  of  thcF 
address,  would  be  to  make  things  nominal   prevul  ofer 
things  reaL     The  bill  being  accepted  in  the  name  of  die 
firm,  and  for  goods  supplied  to  the  firm,  the  mere  diredioa 
at  a  place  other  than  their  place  of  business  does  not  vitiite 
it.     With  every  respect  for  my  brother  BramweWs  opiaioiii 
I  think  that  there  must  be  a  new  trial  (a). 

Rule  absolate. 


(a)  The  cause  was  again  tried      tings,  and  a  verdict  found  for  tk 
before  Wilde^  B^  at  the  next  sit-      plaintiff. 


AprUII, 


Between  nine 
and  ten  o*clock 
OD  the  25th 
March  a  tenant 


Papillon  v.  Brunton. 

Action  for  rent— Plea:  Never  indebted. 

At  the  trial,  before  Martin^  B.,  at  the  Middlesex  sittings 
put  into  a         i"  the  present  Term,  it  appeared  that  the  defendant  had 

post-oflBce  in 

ix>ndon  a  letter  containing  a  notice  to  quit  on'  the  following  BTichaelmas,  and  addresied  to  tk 
place  of  business  in  London  of  his  landlord's  agent.  The  agent  was  at  his  place  of  busiaoi 
"i?^  r  i**^'T**"  *'*  •P^  **^^'*^"  o'clock  in  the  evening  and  did  not  receive  the  letter,  but  found  it  oa 
the  following  morning — Held  a  sufficient  notice  to  determine  the  tenancy,  tbc  jury  having  fooai 
that  the  letter  was  delivered  on  the  25th  March,  after  the  agent  left. 
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occupied  premises  in  Waterloo  Place,  London,  as  yearly 
tenant  to  the  plaintiff,  and  that  the  action  was  brought  to 
recover  six  months  rent,  alleged  to  be  due  on  the  25th  of  v. 

BSUNTON. 

March  last.  The  plaintiff  resided  in  the  country,  and  the 
rent  was  received  for  him  by  his  solicitor  who  had  business 
chambers  in  Mitre  Court,  Temple,  but  resided  elsewhere* 
The  defendant,  who  was  a  witness,  stated  that  between  nine 
and  ten  o^clock  in  the  morning  of  the  25th  March,  1859,  he 
posted  a  letter  in  London  addressed  to  the  plaintiff^s  solici- 
tor at  Mitre  Court,  Temple,  and  containing  a  notice  to  quit 
on  the  29th  September  following.  According  to  the  usual 
coarse  of  the  post,  that  letter  would  be  delivered  in  the 
morning  of  the  same  day.  The  plaintiff's  solicitor  stated 
that  he  was  at  his  chambers  on  that  day  until  six  or  seven 
o'clock  in  the  evening,  when,  business  hours  being  over,  he 
left;  but  the  letter  was  not  delivered  at  that  time.  On 
gjoing  to  his  chambers  the  next  morning  at  the  usual 
business  hours,  he  found  the  letter. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
letter  arrived  at  the  chambers  of  the  plaintiff's  solicitor  on 
the  25th  March  after  business  hours,  or  upon  the  morning 
of  the  26th.  The  jury  found  that  it  arrived  on  the  25th 
after  the  plaintiff's  solicitor  left  the  chambers.  They  said 
they  thought  he  ought  to  have  had  somebody  there  to 
receive  it.  Whereupon  the  learned  Judge  directed  a  verdict 
for  the  defendant,  reserving  leave  to  the  plaintiff  to  move  to 
enter  the  verdict  for  him. 

Hayesy  Serjt,  moved  accordingly  (April  26). — There  was 
no  suflScient  notice  to  quit.  The  notice  not  being  sent  to 
the  landlord,  but  to  his  agent's  place  of  business,  ought  to 
have  been  delivered  at  the  usual  business  hours.  [Pollock^ 
C.  B. — If  a  notice  to  quit  was  left  at  the  dwelling-house  of 
a  landlord  and  he  was  abroad,  that  would  be  sufficient  to 
determine  the  tenancy.     In  the  case  of  notice  of  dishonour 
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of  a  bill  of  exchange,  it  has  been  held  that  if  the  penoa 
who  gives  the  notice  has  done  all  in  his  power,  as  fcr 
'•  instance  by  putting  it  in  the  post,  that  is  sufficient.]  Where 

a  letter  is  sent  to  a  place  of  business,  no  one  could  reason- 
ably suppose  that  it  would  reach  the  party  to  whom  it  is 
addressed  after  business  hours;   but  the  case  is  difierent 
where  the  letter  is  addressed  to  the  residence  of  the  par^. 
[Bramwellj  B. — Suppose  a  notice  to  quit  was  sent  to  adeik 
in  a  government  oflSce  and  arrived  there  after  he  left.  PoOodi 
C.  6. — Suppose  the  chambers  had  been  the  London  reo- 
dence  of  the  landlord,  who  was  in  the  habit  of  leaviif 
town  at  five  o*clock  in  the  afternoon ;  or  suppose  the  land- 
lord had  merely  a  warehouse  in  London  and  resided  in  the 
country.]     In  Doe  d.  Neville  v.  Dunbar  (a),  jUbaU,  C.  J*» 
ruled,  that  service  of  a  notice  to  quit  on  a  servant  at  tbe 
tenant's  dwelling-house  was  sufficient,  although  the  teimt 
was  not  informed  of  it  till  within  half  a  year  of  its  ezpin- 
tion.     But  in  Doe  d.  Buross  v.  Lucas  (6),   Lord  Ell»* 
borouffhi  C.  J.,  ruled,  that  the  mere  leaving  a  notice  to 
quit  at  the  tenant's  house,  without  further  proof  of  iti 
being  delivered  to  a  servant  and  explained,  or  that  it  csme 
to   the   tenant's  hands  was  not  sufficient  to  support  o 
ejectment.     In  Allen  v.  Edmundson  (c),  Parke,  B.,  said:— 
^'According  to  the  usage  of  trade,  a  merchant  who  puts  hb 
name  to  a  bill  ought  to  be  ready  at  his  place  of  business  to 
receive  notice  of  the  bilFs  dishonour.     In  fact,  he  engages 
that  he  will,  by  himself  or  his  servant,  be  there.*   The 
same  rule  should  be  applied  to  a  notice  to  quit 

Cur,  adv.  vuk 

Pollock,  C.  B.,  now  said. — In  this  case  it  appeared  that 
the  defendant  had  occupied  premises  in  Waterloo  Flaoei 

(a)  Moo.  &  M.  10.  (b)  5  Esp.  153. 

(c)  2  Exch.  719.  723. 
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London,  as  jearlj  tenant  to  the  plaintiff,  and  that  on  the 
25th  March,  1859,  with  a  riew  of  pattii^  an  end  to  the 
traancT,  the  year  of  which  would  expire  on  the  29th  Sep- 
tember ibUowing,  he  sent  a  noti^  to  qoit  to  the  agent  of 
the  landlord,  who  was  a  sdicitor  having  chambers  in  Mitre 
Coorty  Temple^  fiir  carrying  on  his  business,  hot  not  living 
there.  The  defendant  said  that  he  posted  a  letter  con- 
taining the  notice  between  nine  and  ten  o^clock  in  the 
morning  of  the  25th  March.  The  agent  of  the  landlord 
aaid  that  he  was  at  his  chambers  until  six  or  seven  o'clock 
in  the  evening  of  that  day,  and  he  did  not  receive  the 
letter,  but  he  found  it  the  next  morning  when  he  went 
there.  The  jury  found  that  the  letter  arrived  on  the  25th, 
after  the  agent  had  left ;  and  they  said  that  they  thought 
he  ought  to  have  had  somebody  there  to  receive  it.  The 
agent,  not  having  received  the  letter  until  the  morning  of 
the  26th,  treated  the  notice  as  too  late,  and  this  acdon 
was  brought  as  if  the  tenancy  continued.  The  question 
arises  whether,  under  these  circumstances,  the  notice  was 
sufficient  to  determine  the  tenancy.  Now,  without  enter- 
ii^  upon  a  laiger  discussion  than  is  necessary  to  dispose  of 
the  point  before  us,  or  saying  whether  the  doctrine  with 
respect  to  notice  of  dbhonour  of  bills  of  exchange  applies 
(upon  which  we  give  no  opinion),  we  think  that  in  the  case 
of  a  notice  to  quit  the  putting  it  into  the  post-office  is  suffi- 
cient, and  that  the  party  sending  it  is  not  responsible  for 
its  miscarriage.  As  this  letter  was  posted  in  London 
between  nine  and  ten  o'clock  in  the  morning,  the  proba- 
bility is  that  it  arrived  immediately  after  the  agent  left  bis 
chambers.  Indeed  it  is  possible  that  it  may  have  arrived  in 
the  due  course  of  post,  but  by  some  accident  was  over- 
looked—-either  not  delivered  by  the  servant  to  the  clerk  or 
in  some  way  mislaid.  Besides  it  did  not  appear  that  it  was 
not  delivered  before  seven  o'clock  in  the  evening ;  and  the 
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1860.        jury  considered  that  the  agent  ought  to  have  had  some  one 
^^"■"^^^       in  his  chambers  at  that  time.    A  notice  so  sent  must  be  con- 

PUPILLOH 

j^^^       sidered  as  having  reached  the  agent  in  due  time,  and  the 
same  consequences  must  result  as  if  he  had  actually  been 
there  and  received  it.     In  my  opinion  the  finding  of  the 
jury  was  right,  and  the  notice  was  delivered  at  the  agent's 
place  of  business  in  sufficient  time  to  inform  him,  if  he  had 
been  there,  that  the  tenancy  was  to  be  determined  at  the 
time  specified.     For  these  reasons  I  think  there  ou^t  to 
be  no  rule. 

Brabcwell,  6. — I  also  think  there  ought  to  be  no  rak* 
When  the  jury  say  that  in  their  judgment  the  agent  shonid 
have  had  some  one  in  his  chambers  at  the  time  the  notice 
arrived,  they  in  efiect  say  it  arrived  within  the  ordioarf 
business  hours.  If  a  person  tells  others  that  a  particolir 
place  is  his  place  of  business  where  all  communicadoos 
will  reach  him,  he  has  no  right  to  impose  on  them  the 
obligation  of  finding  out  whether  he  sleeps  at  his  place  of 
business  or  elsewhere.  I  doubt  whether,  in  the  absence  of 
any  express  limitation  by  the  agent,  it  is  necessary  that  the 
notice  should  be  given  within  the  hours  of  business. 

Wilde,  B. — I  am  also  of  opinion  that  there  ought  to  be 
no  rule.  I  take  the  same  view  as  my  brother  BramwdL 
The  jury  have  found  that  the  notice  arrived  at  the  agent's 
place  of  business  at  a  time  when  some  one  ought  to  hare 
been  there  to  receive  it 

Martin,  B.,  concurred. 

Rule  refitted. 
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Carter  v.  The  Burial  Board  for  the  Township  of       Afoy8. 
ToNO,  IN  the  Parish  of  Bristol. 


HIS  action  was  referred  to  arbitration  by  a  Judge's  A  cause  was 

referred  to 


T 

order,  made  by  consent,  '*  the  costs  of  the  action,  reference  arbitration  by 
and  award  to  be  in  the  discretion  of  the  arbitrator.*'     On  order  made 
the  2nd  of  February  the  arbitrator  made  his  award,  and  t^e*(ro8t8°of 
thereby  ordered  the  defendants  to  pay  to  the  plaintiff,  on  refe?^M°and 
the  15th  February  then  instant,  the  sum  of  33/.  Us.  lOd.,  ?^J^  J?  ^ 

J  ^  'in  the  discro- 

and  also  the  sum  of  13i  4«.  8c/.,  the  costs  of  the  award.  ^^J^,  ^^  *^e 

arbitrator. 

He  also  ordered  that  each  party  should  bear  his  own  costs.  The  arbitrator 

.  .       --  ordered  the 

both  of  the  action,  reference,  and  award.     The  plaintiff  defeodanta 
took  ap  the  award.     On  the  6th  February  the  defendants  plaintiff  two 
had  notice  of  the  award,  and  they  allowed  the  15th  to  elapse  on  ^ctruAn^^ 
without  paying  the  sums  awarded.     On  the  17th  the  plain-  each  party*' 
tiflF  made  the  order  of  reference  a  rule  of  Court,  and  on  ^^^^^  ^^ 

'  bis  own  costs 

the  21st,  before  any  demand  was  made,  the  defendants  paid  o^/**®  action, 

•'  *  reference 

the  plaintiff  the  33/1  ]4«.  lOd.  and  13/.  45.  Sd.     The  plain-  and  award. 

■^        .  Thedefendants 

tiff  required,  in  addition,  5/.  5s.  4c/.,  the  costs  of  makmg  did  not  pay 

the  monev  on 

the  order  of  reference  a  rule  of  Court.  On  the  15th  March  the  day  ap- 
the  plaintiff  served  the  defendants  with  a  copy  of  the  award  [he'plaim'iff 
and  rule  of  Court,  and  made  a  formal  demand  of  these  ^^^.®  of^fc^. 

gtg^t^  ence  a  rule 

*"****  of  Court,  but 

Hav  had  obtained  a  rule  callins  on  the  defendants  to  before  anv 

^  °  demand  tho 

shew  cause  why  ihey  should  not  pay  to  the  plaintiff  the  defendants 

.^        ^  paid  the  plain- 

costs  of  making  the  submission  to  arbitration  a  rule  of  tiff  the  sums 

«  awarded.— 

Court,  against  which  Beid^  that  it 

was  in  the 
discretion  of 

MelHsh  now  shewed  cause. — The  plaintiff  is  not  entitled  order  thede- 
fendants to  pay 
t]ie  ooiti  of  making  the  order  of  reference  a  rule  of  Court ;  and  as  that  step  had  been  taken  by 
the  plaintiff,  without  any  demand  of  payment,  he  was  not  entitled  to  the  costs. 

VOL.  V. — N.  S,  MM  EXCH. 
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to  these  costs.     In  Russell  on  Arbitration,  p.  366,  2nd  ed., 
it  is  said  that  "  when  an  award,  and  not  merely  a  certifi- 
cate, is  to  be  made,  the  costs  of  the  cause  comprise  the 
costs  incurred  in  the  cause  up  to  the  time  of  the  submis- 
sion, the  costs  of  the  order  of  reference  and  of  making  it 
a  rule  of  Court,  and  the  costs  of  ulterior  proceedings  in 
the  cause,  if  any,  after  the  award."    It  is  not  neceawy  to 
determine  whether  these  costs  are  costs  of  the  cause  or  the 
reference,  for  all  costs  are  in  the  discretion  of  the  aibitntor, 
and  he  has  ordered  each  party  to  bear  his  own  costs.    Ik 
arbitrator  not  having  awarded  them,  the  plaintiff  has  no 
right  to  ask  the  Court  to  give  them  to  him*.   The  pbdntiff 
relies  on  the  Beg.  Gen.  H.  T.,  1853,  Rule  159,  wbidi 
provides  that  *' where  a  Judge's  order,  &c.,  is  made  ank 
of  Court,  it  shall  be  a  part  of  the  rule  that  the  oosb  of 
making  the  order  a  rule  of  Court  shall  be  paid  by  the 
party  against  whom  the  order  is  made,  provided  an  affidifit 
be  made  and  filed  that  the  order  has  been  served  oo  the 
party,  his  attorney  or  agent,  and  disobeyed.*'    But  thatoidj 
applies  to  the  case  where  a  Judge's  order  directing  someMt 
to  be  done  is  disobeyed. 


Day,  in  support  of  the  rule. — In  order  to  enforce  pay- 
ment of  the  sums  awarded,  the  plaintiff  was  obliged  to 
make  the  order  of  reference  a  rule  of  Court,  and  serve  the 
defendants  with  a  formal  demand  of  the  amount  The 
parties  having  consented  that  the  Judge's  order  might  be 
made  a  rule  of  Court,  it  is  reasonable  that  the  defendanti 
who  have  occasioned  that  proceeding,  should  pay  the  ooeti 
of  it.  The  passage  cited  firom  Russell  on  ArbitratioOf 
p.  366,  has  no  bearing  on  this  case.  In  si^port  of  the 
position  there  laid  down,  Goodall  v.  Ray  (a)  is  referred  \»\ 
but  that  case  only  decided  that  the  costs  of  shewing  catt 

(a)  4Dowl.  1. 
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against  a  rule  for  setting  aside  an  award  are  costs  in  the 
cause,  and  the  party  who  ultimately  has  the  verdict  in  his 
&vour  is  entitled  to  have  them  taxed  to  him,  notwithstand- 
ing the  other  party  succeeds  in  part  of  his  application. 
There  a  verdict  was  found  for  the  plaintiff  at  Nisi  Prius, 
sabject  to  a  reference,  and  the  decision  proceeded  on  the 
giroand  that  there  was  in  fact  no  verdict  until  the  Court 
had  determined  that  the  award  should  stand.  Here  the 
cause  was  at  an  end  when  the  arbitrator  had  made  his 
award. 
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Martin,  B. — ^We  are  all  of  opinion  that  the  rule  ought 
to  be  discharged.  The  sums  awarded  were  due  on  the 
15th  February,  and  no  doubt  it  was  the  duty  of  the  defend- 
ants to  pay  them  on  that  day ;  but  I  think  this  is  not  a 
case  in  which  we  ought  to  exercise  our  discretion  in  favour 
of  the  plaintiff.  The  order  of  reference  was  made  a  rule 
of  Court  before  any  application  for  payment ;  and  the  sums 
awarded  were  paid  before  any  demand.  Under  these 
eireomstances,  without  saying  that  we  have  no  jurisdiction, 
I  think  it  would  be  a  great  hardship  on  the  defendants  that 
they  should  be  put  to  this  expense. 


Bbamwell,  B. — I  am  not  sure  that  we  have  any  juris- 
£ction  to  order  the  defendants  to  pay  these  costs  until 
proceedings  are  taken  to  enforce  the  rule  of  Court ;  but, 
assanung  that  we  have,  it  is  a  matter  of  discretion  whether 
or  no  we  will  make  such  order.  If  the  costs  were  neces- 
sarily incurred  by  the  plaintiff  for  the  purpose  of  enforcing 
the  award,  the  defendants  ought  to  pay  them ;  but  it  does 
not  appear  that  there  was  any  necessity  for  incurring  them. 
If  the  plaintiff's  attorney  had  applied  by  letter  to  the  de- 
fendants for  payment  of  the  sums  awarded,  there  is  no 
doubt  it  would  have  been  attended  to. 
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Wilde,  B.— I  am  also  of  opinion  that  the  rule  oaght  to  be 
discharged.  If  the  award  had  been  actually  disobeyed,  so  that 
it  had  become  necessary  to  enforce  it,  I  am  disposed  to  think 
that  tjic  Court  would  have  ordered  the  defendants  to  pay  these 
costs.    We  need  not,  however,  decide  that  point,  because  m 
application  for  payment  might  have  been  made  by  letter; 
but  the  plaintiff,  behind  the  defendants'  back,  and  without 
any  demand  of  payment,  made  the  order  of  reference  a  mle 
of  Court.     Since  we  have  a  discretion,  I  think  we  oqgbt 
not  to  make  this  rule  absolute. 

Rule  dischaiged* 


The  Dver- 
pool  Librarj 


The  Liverpool  Library,  Appellant&f,  v.  The  Matoi, 
Aldermen  and  Burgesses  of  the  Borough  of  Liveb- 
AprU  23.  POOL,  Respondents. 

X  HIS  was  a  case  stated  for  the  opinion  of  this  Court,  in 
is  an  iMtitu-      pursuance  of  the  provisions  of  the  12  &  13  VicL  c.  45(a)b 

tion  formed 

to  provide  a  fund  of  literary  lostruction  and  entertaininent,  adapted  to  the^  Tarioai  tula 
of  the  proprietors  among  whom  the  books  are  to  circulate.     The  property  is  held  in  899 
shares*  the  holders  of  which  subscribe  one  guinea  annually.      Proprietors  may  assign  their 
shares,  which  are  saleable  at  about  92.  a  share.     If  the  annual  subscriptions  are  nopud  fo  • 
certain  period  fines  become  due ;  if  unpaid  for  two  years  the  shares  may  be  forfeited.  The  pro> 
prietors  may  introduce  strangers.     The  committee  have  power  to  dispose  of  the  earlier  eo^w 
of  periodical  works,  which  m>m  the  nature  of  their  contents  require  to  be  renewed  by  kfv 
editions.     It  is  not  lawful  to  make  any  dividend,  gift,  division  or  bonus  in  money  or  otnerwiit 
unto  or  between  any  of  the  members,  and  no  such  division  is  in  fact  made.    No  newspapers  ait 
supplied  to  or  introduced  into  the  institution. — ffeld^  that  the  premises  occupied  hj  tm  sodeiy 
were  exempt  from  rates  under  the  6  &  7  Vict.  c.  36,  s.  1 ;  and,  first,  that  the  possible  increMi 
in  the  value  of  the  shares  did  not  deprive  the  society  of  the  benefit  of  the  enactment.    Seoondlyt 
that  the  annual  payments  were  voluntary,  because  the  society  could  not  enforce  the  paymoit  flf 
them. 

The  9  &  10  Vict.  c.  cxxvii.  (local  and  personal,  public),  by  ss.  151  to  154,  empowers  tk 
council  of  the  borough  of  Liverpool  to  make  rates  on  every  person  occupying  any  hooM  cr 
land  within  the  borough  for  certain  purposes  therein  named.  Section  155  provides  tbst  B0 
person  shall  be  rated  in  respect  of  any  church,  chapel,  Ac,  •*  or  in  respect  of  any  buildiBf  vad 
for  the  education  of  the  poor  exclusively.** — Hdd,  that  this  Act  did  not  repeal  the  provisicaisf 
the  6  &  7  Vict.  c.  36,  s.  1,  or  affect  the  exemption  from  rates  of  a  house  occupied  by  m  woek^t 
established  for  purposes  of  literature  within  the  borough. 

According  to  the  practice  of  the  Court  of  Exchequer,  on  appeals  upon  ciset  stated  ondcf 
the  12  &  13  Vict.  c.  45,  s.  1 1,  the  respondent  is  entitled  to  begin. 

(a)  See  sect.  ]1. 
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by  consent  and  order  of  a  Judge,  on  appeal  against  the 
lighting  rate,  the  fire  police  rate,  the  paving,  sewer,  water, 
and  general  rates,  and  the  improvement  rate  of  the  borough. 

The  Liverpool  Library  was,  on  the  4  th  of  May,  1859, 
rated  at  twopence  farthing  in  the  pound  to  the  lighting 
rate,  at  one  farthing  in  the  pound  to  the  fire  police  rate,  at 
eightpence  in  the  pound  to  the  paving  rate,  at  threepence 
in  the  pound  to  the  sewer  rate,  at  twopence  in  the  pound 
to  the  water  rate,  at  threepence  in  the  pound  to  the  general 
rate,  and  at  three  halfpence  in  the  pound  to  the  improvement 
rate,  made  on  the  same  day  by  two  assessors  duly  appointed. 

The  shareholders  of  the  institution  claim  exemption  under 
the  6  &  7  Vict  c.  36,  s.  1.  The  lighting  rate  was  made 
under  the  21  Geo.  2,  c.  xxiv.,  and  a  resolution  of  the  town 
council,  dated  the  7th  of  September,  1836,  applying  the 
Act  within  the  borough.  The  fire  police  rate  under  the 
5  &  6  Vict.  c.  cvi.  The  paving,  sewer,  water,  and  general 
nUes  under  the  9  &  10  Vict.  c.  cxxvii.  The  improvement 
rate  under  the  Liverpool  Improvement  Act,  1858.  All 
the  above  Acts  are  to  be  referred  to  and  taken  as  part  of 
the  case. 

The  institution  to  which  the  rated  property  belongs  is 
called  the  Liverpool  Library,  and  is  governed  by  rules  and 
legolations  made  at  a  meeting  of  the  shareholders,  a  copy 
of  which  was  annexed  to  and  taken  as  part  of  the  special 
(a).     The  institution  exists  and  is  conducted  under 


is  limited  to  893,  and  the  holders 
of  the  shares  shall  subscribe  1/.  Is, 
for  each  share. 

4.  Every  proprietor  may  trans- 
fer, assign  or  bequeath  his  or  her 
beneficial  interest  in  this  institu- 
tion, and,  in  case  of  the  decease 
of  a  proprietor  intestate,  the  in- 
terest shall  vest  in  his  or  her 
personal  representative  or  repre- 


ss) 1.  This  institution  shall  be 
called  the  Liverpool  Library. 

2m  Its  design  is  hereby  declared 
to  be  to  provide  a  fund  of  literary 
iDstmction  and  entertainment, 
adapted  to  the  various  tastes  of 
llie  proprietors  among  whom  the 
books  are  to  circulate. 

8.  The  property  shall  be  held 
la  shares.    The  number  of  shares 
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the  aboTe  rules,  and  is  devoted  to  the  purposes  therein 
stated.    The  rated  premises  in  the  occapation  of  the  insti- 


Bentatives;  but  before  anj  per- 
son becoming  interested  bj  trans- 
fer, assignment,  bequest,  or  as 
personal  representatire,  shall  be 
entitled  to  exercise  an  j  right  what- 
CTer  relating  to  the  institution, 
the  l^al  instrument  (if  a  trans- 
fer in  the  form  subjoined)  shall 
be  produced  to  the  superintend- 
ing committee  and  registered,  &c. 
^  To  the  President  of  the  Lirer- 
pool  Library.  Having  disposed  of 
mr  share  Xo.  in  the  Lirerpool 
Library  to  A.  B^  I  hereby  au- 
thorize and  request  you  to  trans- 
fer the  same  to  him  or  her  aecord- 
ingly.  Lirerpool,  day  of  .* 
5.  The  annual  subscription  shall 
become  due  and  be  payable  to  the 
librarian  on  the  1  st  day  of  May 
in  each  year,  and  any  pn;^irietor 
whow  subscription  T«mains  un- 
paid on  the  1st  of  June  shall 
neither  receire  nor  hare  the  use 
of  a  book  out  of  or  within  the 
library  until  it  be  paid.  If  such 
subscription  5hall  remain  unpaid 
en  the  1 4th  of  July,  the  librarian 
shall  on  that  day  send  by  po$t  to 
the  proprietor  notice,  that  unless 
such  subscription  be  paid  before 
the  1st  of  August  the  lloUowing 
fines  will  be  incurred,  Tij.  ii'unpaid 
on  the  1st  of  August,  the  proprie- 
tor shall  be  subject  to  a  fine  of 
!«.,  acd  also  to  an  additional  fine 
of  1*.  tor  each  and  ererr  further 
periixi  of  three  months  during 
which  the  suhfcriptx^n  shall  re- 
main uppa:d  until  the  cod  of  two 
yeark  when,  if  the  subscripcicii 
and  the  obes  thcrvcc  t«  still  un- 
paid, the  share  of  the  pcofrteicc 


shall  be  forfeited  to  the  instits- 
tion,  ftc 

21.*    *  The  treasurer  ibr  the 
time  bong  may  sell  all  such  sharai 
as  beeome  by  forfeiture  or  otha<- 
wisethe  property  of  theinstitutipi 
for  sudi  prices,  subject  to  such  r»> 
gulatioDS  as  the  committee  tnm 
time  to  time  may  direct.  Andtk 
treasurer  in  aU  mdi  cases  sbD, 
in  behalf  of  the  institatioB,  sfpi 
transfer  of  the  share  to  the  |iv* 
chaser,  which  transfer  AaSL  en- 
title the   purchaser  to  all  tk 
rights  of  a  proprietor. 

28.  Every  proprietor  is  eatided, 
fiar  every  share  whi^  heorshiBiy 
possess,  to  the  use  of  two  Wnsi 
at  the  same  time  or  toavihM 
of  one  work  and  the  wholtflfi 
noTel,   romance   or  other  wok 
whidi  the  superintending  cob- 
mittee  shall  authoriie  to  be  ci^ 
culated  entire,  althoi^  it  eoa> 
sist  of  moi«  than  one  voloae; 
but  CTery  book  must  be  retoned 
to  the  library  by  the  proprietor 
to  whom  it  was  deliTered,  sad 
who  is  held  answerable  lor  tke 
same  untQ  returned:   piofidsd 
that  erery  proprietor  who  asf 
be  engaged  in  any  literaiy  v 
scientific  inrestigation,  oo  spffi- 
cation  to  the  superintending  eoB* 
mittee,  mar,  at  the  discretaoa  of 
the  sail  committee,   and  uader 
such  restrictions  and  reguhtiotf 
as  they  may  impwe,  be  permitted 
to  hare  the  use  of  any  greslff 
number  of  works  than  aferenii 

:^.  Any  proprietor  may  intrD- 
duce  into  the  librarr,  ibr  the 
par|wae  of  readinf  or  comulwf 
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tution  are  exclusively  used  for  the  objects  stated  in  the  rules, 
and  the  funds  by  which  the  institution  is  supported,  and 
which  are  exclusively  so  applied,  are  derived  from  the  under- 
mentioned sources.  First,  from  the  purchase  money  of  the 
shares.  Secondly,  from  the  subscriptions  of  members  raised 
m  stated  in  the  rules.  Thirdly,  from  payments  received  as 
fines  from  such  members  as  become  subject  thereto,  and  by 
the  sale  of  such  shares  as  become  by  forfeiture  the  property 
of  the  institution.  Fourthly,  from  the  sale  of  early  editions 
of  such  periodical  publications  as  are  required  to  be  renewed 
by  later  editions,  and  from  the  sale  at  cost  price  to  the  sub- 
acribeiB  of  the  catalogues  occasionally  published. 

By  rule  35,  it  is  declared  **  that  it  shall  not  be  lawful  to 
make  any  dividend,  gift,  division  or  bonus  in  money  or 
otherwise  unto  or  between  any  of  the  members  of  the 
institution." 

The  selling  price  of  the  shares  for  many  years  past  has 
been  9/.  lOs.  for  the  first  six  months  after  payment  of  the 
annual  subscription,  and  9/.  for  the  last  six  months  of  the 
cmxent  year,  subscriptions  paid  up  in  either  case. 

No  newspapers  are  in  &ct  supplied  to  or  introduced  into 
the  establishment  The  books  and  other  literary  property 
of  the  library  are  circulated  solely  amongst  the  shareholders 
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books,  strangers  who  reside  fif- 
teen miles  or  more  from  Liverpool, 
the  names  and  residences  of  sach 
ttnuigers,  and  the  name  of  the 
proprietor  bj  wbom  they  are  in- 
troduced, being  entered  in  a  book 
to  be  kept  for  that  purpose,  but 
no  sach  stranger  shall  have  the 
priTilege  of  taking  books  out  of 
the  library. 

as.  The  superintending  com- 
ndttee  shall  have  power  from 
time  to  time,  as  occasion  may 


arise,  to  dispose  according  to  their 
discretion  of  the  earlier  copies  of 
such  periodical  publications  as, 
from  the  nature  of  their  contents, 
require  to  be  frequently  renewed 
by  later  editions  containing  more 
recent  and  accurate  information. 
35.  That  it  shall  not  be  lawful 
to  make  any  dividend,  gift,  divi- 
sion or  bonus  in  money  or  other- 
wise unto  or  between  any  of  the 
members  of  the  institution. 
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and  such  strangers  as  are  gratoitoDsly  introduced  by  the 
proprietors  according  to  the  rules  and  regulations. 

The  question  for  the  opinion  of  the  Court  is,  whether 
the  Liverpool   Library  is  entitled   to  the  benefit  of  the 
6  &  7  Vict.  c.  36,  and  under  the  provisions  of  that  Act  is 
exempt  from  the  whole  of  the  before  mentioned  ratea^  or 
from  any  of  them.     If  any  of  the  rates  can  be  maintained 
they  are  to  be  confirmed,  &c.     The  costs  of  the  appeal  and 
of  this  case  to  abide  the  event. 


Milward  (with  whom  was  Aspinalf),  for  the  respondents^ 
claimed  a  right  to  begin. 

Melluhf  for  the  appellants,  stated  that  the  practice  in  the 
Common  Pleas  is,  that  in  all  cases  the  appellant  begins. 
[Martiriy  B. — In  the  Queen*s  Bench  the  respondent  begins^ 
and  we  shall  follow  their  practice.] 


Milwardf  for  the  respondents. — A  point  somewhat  nmilsr 
to  that  in  the  present  case  has  been  decided  in  Regina  t. 
The  Bradford  Library  and  Literary  Society  (a\  but  it  is 
submitted  that  that  case  is  distinguishable  from  this.  The 
6  &  7  Vict.  c.  36,  s.  1,  enacts  that  no  person  shall  be 
assessed  or  rated  '*  to  any  county,  borough,  parochial  or 
other  local  rates  or  cesses  in  respect  of  any  land,  houses, 
&c.,  belonging  to  any  society  instituted  for  purposes  of 
science,  literature  or  the  fine  arts  exclusively,  either  as 
tenant  or  as  owner,  and  occupied  by  it  for  the  transaction 
of  its  business  and  for  carrying  into  effect  its  purposes: 
provided  that  such  society  shall  be  supported  wholly  or  in 
part  by  annual  voluntary  contributions,  and  shall  not,  and 
by  its  laws  may  not,  make  any  dividend,  gift,  division,  or 
bonus  in  money  unto  or  between  any  of  its  members,"  &(• 

(a)  28  L.  J.,  M.  C.  73. 
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The  question  is,  first,  whether  the  Liverpool  Library  is 
exclusively  instituted  for  the  purposes  of  science  or  litera- 
ture. It  b  a  circulating  library  with  a  joint  stock,  the 
shares  in  which  are  saleable.  It  is  true  that  the  members 
are  to  receive  no  dividends  and  no  profit  except  the  use  of 
the  books ;  but  they  may  at  any  time  wind  up  the  society 
and  by  dividing  the  stock  get  the  benefit  of  the  accu- 
mulated dividends.  Those  cases  only  are  within  the  statute 
where  the  whole  property  is  expended  for  literary  purposes, 
not  where  the  shares  or  the  books  are  saleable. — (On  this 
point  he  referred  to  The  Vestrymen  of  St.  Marylebone  v.  The 
2jOctogical  Society  (a).)  The  purpose  must  not  be  primarily 
the  amusement  of  the  subscribers :  Regina  v.  Gashell  {b)  ; 
Begina  v.  'Brandt  {c).  By  rule  33,  the  superintending  com- 
mittee have  power  to  dispose,  according  to  their  discretion, 
of  the  earlier  copies  of  some  periodical  works.  [Martin^ 
B. — That  is  to  be  done  only  to  give  place  to  later  and 
better  editions.]  Secondly,  the  subscription  cannot  be  said 
to  be  voluntary.  The  right  to  take  books  out  of  the 
library  and  introduce  friends  are  privileges  purchased  by 
the  subscribers,  which  make  the  subscriptions  not  volun- 
tary. Rule  5  provides  that  the  shares  may  be  declared 
forfeited  if  the  subscriptions  are  not  paid.  [^Pollock,  C.  B. 
—•There  is  no  power  to  enforce  the  payment  of  subscrip- 
tions;  therefore  the  subscription  is  purely  voluntary.] 
The  efiect  of  the  power  to  forfeit  is  the  same  as  if  the 
diareholders  had  been  subjected  to  fines  for  nonpayment  of 
their  subscriptions,  which  might  be  recovered  for  the  benefit 
of  the  society.  Lastly,  some  of  these  rates  are  imposed 
under  the  provisions  of  Acts  passed  subsequently  to  the 
6  &  7  Vict  c.  36,  and  the  question  on  that  point  is  whether 
that  statute  overrides  all  subsequent  Acts  imposing  rates. 
The  9  &  10  Vict.  c.  cxxvii.,  ss.  151  to  154,  empowers  the 

(a)  3  £.  &  B.  SO;^.  (6)  16  Q.  B.  472 

(c)  16  Q.  B.  462. 
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council  to  make  rates  on  every  person  oocupying  any  bouse 
or  land  within  the  borough ;  and  the  only  exceptions  are 
those  in  section  155,  which  provides  that  no  person  shall 
be  rated  in  respect  of  any  church,  chapel,'*  &c.  ''or  in 
respect  of  any  building  used  for  the  education  of  the  poor 
exclusively.*'  {^Polhck^  C.  B. — A  local  Act  cannot  inci- 
dentally and  without  express  words  repeal  a  general  Act] 


Mellish,  contr^  was  not  called  upon  to  aigoe. 


Pollock,  C.  B. — I  am  of  opinion  that  the  appellanli 
are  entitled  to  judgment.  It  has  been  contended  thit 
in  this  case  there  is  a  power  to  accumulate  property 
and  increase  the  value  of  the  shares,  and  that  tk 
members  of  the  institution,  having  the  power  of  selliog 
their  shares,  get  a  benefit.  But  the  institution  b  stricdj 
within  the  language  of  the  6  &  7  Vict.  c.  36,  s.  1.  The 
shareholders  make  no  dividend,  gift,  divbion,  or  bonoi  in 
money.  The  incidental  circumstance  that  the  sharesi  wbidi 
may  pass  firom  one  person  to  another,  may  increaie  or 
diminish  in  value,  is  not  sufficient  to  entitle  us  to  deprive  die 
institution  of  the  benefit  of  this  statute  which  was  paaed 
for  the  encouragement  of  science.  It  is  said  that  the  ptf" 
ments  are  not  voluntary.  They  are  annual  payments^  tnd 
if  they  are  not  paid  the  shares  may  be  forfeited.  I  think, 
however,  that  they  are  nevertheless  voluntary,  because  the 
society  cannot  enforce  payment.  As  to  the  last  point,  thit 
the  9  &  10  Vict.  c.  cxxviL  has  repealed  the  exemptioOf  it 
should  be  observed  that  the  language  of  the  6  &  7  Vict* 
c.  36,  applies  expressly  to  all  future  rates.  The  respondeDti 
must  therefore  contend  that  the  6  &  7  Vict.  c.  36  is  repealed* 
But  before  we  can  hold  that  a  local  Act  for  the  improie- 
roent  of  the  town  of  Liverpool  has  repealed  a  public  Act, 
we  must  be  clearly  satisfied  that  such  was  the  intention  of 
the  legblature.     I  think  it  was  not  -their  intention,  and  if  '^ 
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were  it  is  impossible  to  hold  that  such  intention  is  expressed 
in  the  Act  in  question. 

Mabtin,  B. — I  am  of  the  same  opinion.  The  6  &  7 
Vict.  c.  36,  s.  1,  enacts  that  no  person  shall  be  rated 
in  respect  of  any  house  '*  belonging  to  any  society  insti- 
tuted for  the  purpose  of  science,  literature  and  the  fine 
arts  exclusively,  and  occupied  by  it  for  the  transaction 
of  its  business  and  for  carrying  into  effect  its  purposes." 
How  can  we  say  that  this  institution  is  not  within  that 
Act  because  there  is  a  provision  for  adding  to  the  library, 
or  because  a  mode  has  been  provided  for  getting  rid  of 
worthless  books  ?  It  cannot  be  contended  that  the  sub- 
scription is  not  voluntary ;  it  is  continued  purely  at  the 
will  and  pleasure  of  the  subscribers. 
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Bramwell,  B. — I  cannot  say  that  I  think  the  case 
quite  clear.  I  agree  that  the  society  is  one  established  for 
purposes  of  literature.  If  I  had  any  doubt  on  that  point  I 
should  feel  bound  to  decide  in  conformity  with  Regina  v. 
The  Bradford  Library  and  Literary  Society  (a),  unless  I  saw 
very  cogent  reasons  to  the  contrary.  As  to  the  second 
point,  I  think  that  the  answer  to  Mr.  Milward^s  argument 
18^  that  societies  are  not  prohibited  from  making  any  gift 
unless  it  be  a  gift  in  money.  As  to  the  remaining  point, 
there  are  authorities  that  general  affirmative  words  in  a 
local  Act  will  not  repeal  the  provisions  of  a  public  act  of 
pariiament 

Wilde,  B. — I  agree  that  there  must  be  judgment  for  the 
appellants.  This  is  a  society  established  exclusively  for  pur- 
poses of  literature.  By  rule  2,  *^its  design  is  declared  to 
be  to  provide  a  fund  of  literary  instruction  and  entertain- 

(a)  28  L.  J.,  M.  C.  73. 
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ment  adapted  to  the  various  tastes  of  the  proprietors  among 
whom  the  books  are  to  circulate.*    It  is  to  consist  of  a  laige 
number  of  shareholders.     It  is  urged  that  it  is  not  exclu- 
sively for  purposes  of  literature  because  i^  after  a  certain 
number  of  years,  a  member  withdraw^  his  share  would  be 
worth  something.     Still  it  is  not  the  less  exclusively  for  the 
purposes  of  literature ;  and  though  the  members  may  derive 
this  incidental  advantage,  the  35th  rule  provides  **  that  it 
shall  not  be  lawful  to  make  any  dividend,  gift,  division,  or 
bonus  in  money  or  otherwise  unto  or  between  any  of  the 
members  of  the  institution."    The  society  therefore  fills 
within  the  enacting  words,  and  not  within  the  exception  of 
the  section  in  question. 

Judgment  for  the  appellants. 


April  25, 


Action  bj 
hnsbtnd  and 
wife  for  slan- 
der, imputing 
incontinence 
to  the  wife, 
alleging  that, 
hj  reason 
thereof,  the 
wife  became 
ill  and  onable 
to  attend  to 
her  necessary 
affairs  and 
business,  and 
that  the  hus- 
band was  put 
to  expense  in 
endeavouring 
to  cure  her. — 
Held,  on  de- 
murrer, that 
the  declaration 
showed  no 
cause  of  action. 


William  Allsop  and  Hannah  his  Wife  v.  Thomas 

Allsop. 

Declaration.— That,  before  the  committing  of  the 
grievances,  the  said  Hannah  was  the  wife  of  the  plaintiff 
William  Allsop;  and  the  defendant,  on  divers  occaaooii 
falsely  and  maliciously  spoke  and  published  of  the  plaintiff 
Hannah  the  words  following  (to  the  e£Fect  that  he  had  bad 
carnal  connection  with  her  whilst  she  was  the  wife  of  the 
plaintiff  William  Allsop)  :  "  Whereby  the  plaintiff  Hannah 
lost  the  society  of  her  friends  and  neighbours,  and  they 
refused  to  and  did  not  associate  with  her  as  they  otherwise 
would  have  done,  and  she  was  much  injured  in  her  credit  and 
reputation,  and  brought  into  public  scandal  and  disgrace: 
and,  by  reason  of  the  committing  of  the  grievances,  the  said 
Hannah  became  and  was  ill  and  unwell  for  a  long  time  and 
unable  to  attend  to  her  necessary  affairs  and  business,  and 
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the  plaintiff  William  AIIsop  was  put  to  and  incurred  much 
expense  in  and  about  the  endeavouring  to  cure  her  of  the 
illness  which  she  laboured  under  as  aforesaid  bj  reason  of 
the  committing  of  the  said  grievances;  and  the  said  William 
Allsop  lost  the  society  and  association  of  his  said  wife  for 
a  long  time  in  his  domestic  affairs,  which  he  otherwise 
would  have  had." 
Demurrer  and  joinder. 

Quoin,  in  support  of  the  demurrer. — The  words  in  this 
declaration  are  not  actionable  without  special  damage,  and 
no  sufficient  special  damage  is  alleged.  In  Moore  v.  Meag^ 
her  {a)  the  declaration  shewed  that  the  plaintiff  was  deprived 
of  an  income  derived  from  the  bounty  of  others.  {Martin^ 
B. — Suppose,  in  consequence  of  the  speaking  of  the  words, 
the  plaintiff  Hannah  fainted.  The  language  is  such  as 
might  produce  a  very  painful  and  injurious  effect  upon  a 
woman.  Pollock,  C.  B. — The  damage  must  flow  directly 
from  the  speaking  of  the  particular  words.]  It  is  not  alleged 
that  the  words  were  uttered  in  the  presence  of  the  female 
plaintiff.  To  sustain  the  action  there  must  be  some 
temporal  damage  arising  directly  from  the  speaking  of 
the  words.  In  Com.  Dig.  Action  upon  the  Case  for 
De&mation  (D.  30)  it  is  said,  that  **  it  is  not  a  sufficient 
special  damage  that  a  discord  happened  between  him  and 
his  wife,  and  he  was  in  danger  of  a  divorce"  (&).  *^  lliat 
her  father  was  in  a  passion  and  put  her  out  of  the 
house"  (c).  **  That  she  lost  consortium  vicinorum"  (J). 
There  are  passages  to  a  similar  effect,  ib.  (F.  20)  and 
(F.  21).  Saville  v.  Sweeny  {e)  shews  that,  in  cases  like 
the  present,  it  is  the  husband  alone  who  is  entitled  to  sue 

(a)  1  Taunt.  39.  1  Sid.  396;  1  Lev.  261. 

(5)  Referring  to  1   Roll,  34,  {d)  Referring  to   1  Sid.  396, 

1. 45.  397. 

(c)  Referring  to  1   Vent.  4;  {e)  4B.  &AdoK514. 
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in  respect  of  injury  to  bis  pecuniary  interests.     The  40th 
section  of  The  Common  Law  Procedure  Act,  18529  rela> 
ting  to  the  joinder  of  causes  of  action  by  husband  and 
wife»  does  not  affect  this  question.    It  does  not  create  a 
cause  of  action  where  there  was  none  before.   The  authori- 
ties do  not  support  the  position  Udd  down  in  Stazkie  oo 
Slander,  voL  1,  p.  202,  where  it  is  said :  '*  The  moat  tiiffiif 
loss  sustained  in  consequence  of  such  slander^  as  of  a  dimier 
or  other  hospitable  gratuitous  entertainment  (a),  will  entide 
the  party  to  her  action." 

Prentice^  contra. — Admitting  that  the  declaration  doef 
not  shew  a  cause  of  action  in  respect  of  the  los  of 
society  by  the  plaintiff  Hannah,  there  is  an  aUegatkn 
that  **  by  reason  of  the  committing  of  the  grieyanoei  die 
said  Hannah  became  and  was  ill  and  unwell  for  a  kog 
time,  and  unaUe  to  attend  to  her  necessary  aflaim  and 
business."  The  question  is  whether  such  illness  is  not  i 
sufficient  special  damage  to  constitute  a  cause  of  action* 
{PoUochf  C.  B. — The  law  deals  with  damage  which  Bii|^ 
reasonably  result,  not  with  that  which  may  depend  oo  tbe 
idiosyncrasy  of  the  party.  Suppose  the  allegation  was  diat 
the  plaintiff,  being  a  person  liable  to  the  gout,  was  thrown 
into  a  violent  fit  of  anger,  and  was  seized  with  a  fit  of  tbe 
gout.]  It  is  submitted  that  it  would  be  sufficient;  since  tbe 
defendant  was  guilty  of  a  wrongful  act  In  actions  sitnog 
out  of  contract  the  defendant  is  liable  only  for  such  damages 
as  might  have  been  foreseen,  but  in  actions  of  tort  for  all 
tbe  injury  resulting  from  the  wrongful  act.  It  was  said  bj 
Holty  J.,  that  **  at  common  law,  if  a  roan  do  an  unlawfbl 
act,  he  shall  be  answerable  for  all  the  consequences^  espe- 
cially where  the  act  is  done  with  the  intent  that  ooose- 
quential  damage  shall  follow :"  Starkie  on  Slander,  vol  li 
p.  203.  The  criminal  act  must  be  the  caiua  causant:  per 
(a)  Citing  Moore  v.  Meagher^  in  error,  1  Taunt  89. 
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Potlochf  C.  B.,  Boyle  v.  Brandon  (a).     If  that  is  made  out,        1860. 

it  is  enough.     In  Sedgwick  on  Damages,  p.  92,  it  is  said      ^^r-^ 

that  in  New  York,  in  an  action  on  the  case  for  negligently  v* 

r  Allsop. 

mnmng  over  and  killing  the  plaintiffs  son,  the  plaintiff  was 

allowed  to  recover  for  the  deprivation  of  the  society  of  the 

wife  and  the  expense  resulting  from  her  illness  consequent 

upon  the  death  of  the  child,  these  damages  being  specially 

laid  in  the  declaration,  and  clearly  proved  to  have  been  the 

consequence  of  the  act  complained  of  (&)•    In  DavU  v* 

Gardiner  {c)f  cited,  1  Starkie  on  Slander,  voL  1,  p.  198,  it 

was  resolved  that  the  action  was  maintainable  on  the  ground 

that  the  plaintiff  was  defeated  of  her  marriage;  yet  that 

was  no  more  a  necessary  consequence  of  the  speaking  of 

the  words  than  the  illness  of  the  plaintiff  Hannah  in  the 

.  present  case.     In  Pedke  v.  Oldham  (d)  cited  in  Starkie  on 

Slander,  p.  204,  Lord  Manffield  expressed  an  opinion  that 

the  expense  of  an  inquest  incurred  by  the  plaintiff,  who 

had  been  wrongfully  accused  of  murder,  might  be  considered 

as  special  damage. 

Qfum,  in  reply. — The  special  damage  alleged  is  not  the 
necessary  or  natural  consequence  of  the  words  spoken,  and 
therefore  it  is  not  a  ground  of  action:  Vicars  v.  fVU, 
cocks  {e). 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  defend- 
ant is  entitled  to  judgment.  There  is  no  precedent  for 
any  such  special  damage  as  that  laid  in  this  declaration 
being  made  a  ground  of  action,  so  as  to  render  words  action- 
able which  otherwise  would  not  be  so.  We  ought  to  be 
careful  not  to  introduce  a  new  element  of  damage,  recollect- 

(a)  13  M.  &  W.  738.  (c)  4  Rep.  16. 

(ft)  Referring  to  Ford  v.  Man-         \d)  Cowp.  275.  277. 
ro€^  20  Wendell,  210.  \e)  8  East,  1. 


£38  EXCHEQUER   REPORTS. 

1860.        ^°S  ^^  ^'^^^  ^  large  class  of  actions  it  would  apply*  and 

^'T^^'^^      what  a  dangerous  use  might  be  made  of  it.     In  actions  fiir 

9.  making  false  chaises  before  magistrates,  for  giving  &be 

A  LL80P. 

characters,  and  for  torts  of  all  kinds,  illness  might  be  said 
to  have  arisen  from  the  wrong  sustained  by  the  plaintiff. 
The  case  of  Ford  v.  Monroe  (a)  is  the  only  authority  that 
has  any  tendency  to  throw  light  on  the  argument ;  hot  we 
ought  not  to  act  upon  the  authority  of  that  case,  opposed 
as  it  is  to  the  universal  practice  of  the  law  in  this  coontij. 
The  Courts  here  have  always  taken  care  that  parties  shall 
not  be  responsible  for  fanciful  or  remote  damages,  or  in 
fact  any  that  do  not  fairly  and  naturally  result  from  the 
wrongful  act  itself.     It  is  only  lately  that  a  clear  and  dis- 
tinct view  of  the  subject  of  damages  was  taken,  in  Hadkg 
V.  BaxendaU  (J)\  in  which  it  was  held  that  a  person  whose 
duty  it  is  to  deliver  goods  to  another  is  not  responsible  for 
any  damages  resulting  from  the  nondelivery,  unless  they  are 
the  damages  which  would  result  immediately  and  natoraOji 
that  is,  according  to  the  usual  course  of  things,  from  the 
breach  of  contract  itself^  or  such  as   may  reasonably  be 
supposed  to  have  been  in  the  contemplation  of  both  parties 
at  the  time  they  made  contract.     Slander  may  be  repeated, 
and   the   repetition   may  cause   mischie£     In    one  sense 
nothing  is  more  natural  than  that  such  should  be  the  case. 
So  there  are  many  other  consequences  which  may  follow 
in  libel  and  slander  in  respect  of  which  there  is  no  remedy. 
This  particular  damage  depends  on  the  temperament  of  the 
party  affected,  and  it  may  be  laid  down  that  illness  arisiog 
from  the  excitement  which  the  slanderous  language  may 
produce  is  not  that  sort  of  damage  which  forms  a  grouid 
of  action. 

Martin,  B. — I  am  of  the  same  opinion*    The  words  are 

(a)  20  Wendell,  210.  (ft)  9  Exch.  841. 
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not  actionable  in  themselves.  The  law  is  jealous  as  to  actions        i860. 

for  mere  words,  and  therefore  stringent  rules  have  been  laid      V"^*^^ 

®  Allsop 

down  on  the  subject,  to  which  we  ought  to  adhere.    Words  ». 

.  ,.  Allsop. 

which,  if  written,  would  be  the  foundation  ofan  action  of  libel, 

in  many  instances  only  afford  a  ground  of  action  in  slander 
if  special  damage  results.  But  that  special  damage  must  be 
the  natural  or  necessary  result,  not  depending  on  the  pecu- 
liarities of  the  particular  individual.  In  the  absence  of  all 
authority  it  is  the  sounder  way  of  dealing  with  this  matter 
to  hold  that  the  action  is  not  maintainable. 

Brasiwell,  B. — I  am  of  the  same  opinion."  ^The  ques- 
tion seems  to  me  one  of  some  difficulty,  because  a  wrong  is 
done  to  the  female  plaintiff  who  becomes  ill  and  therefore 
there  is  damage  alleged  to  be  flowing  from  the  wrong ;  and 
I  think  it  did  in  fact  so  flow.  But  I  am  struck  by  what  has 
been  said  as  to  the  novelty  of  this  declaration,  that  no  such 
special  damage  ever  was  heard  of  as  a  ground  of  action.  If 
it  were  so  I  am  at  a  loss  to  see  why  mental  suffering  should 
not  be  so  likewise.  It  is  often  adverted  to  in  aggravation  of 
damages,  as  well  as  pain  of  body.  But  if  so,  all  slanderous 
words  would  be  actionable.  Therefore,  unless  there  is  a 
distinction  between  the  suffering  of  mind  and  the  suffering 
cxf  body,  this  special  damage  does  not  afford  any  ground  of 
action.  There  is  certainly  no  precedent  for  such  an  action, 
probably  because  the  law  holds  that  bodily  illness  is  not  the 
natoral  nor  the  ordinary  consequence  of  the  speaking  of 
danderous  words.  Therefore,  on  the  ground  that  the  damage 
here  alleged  is  not  the  natural  consequence  of  the  words 
spoken  by  the  defendant,  I  think  that  this  action  will  not 
lie* 

Wilde,  B. — I  agree  that  there  must  be  judgment  for  the 

VOL.  v.— N.  S.  N   N  EXCH. 


Allsof. 
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defendant    The  only  queadon  ia,  whether  there  appean  oo 
the  declaration  a  sufficient  statement  of  special  damage. 
This  is  one  of  a  large  class  of  cases  in  which,  if  soch  damage 
were  allowed,  it  might  be  alleged,  sach  as  actions  for  mi- 
licious  arrest  and  the  like*    As  special  damage,  it  is  of  id 
entirely  novel  character.     It  has  long  been  established  cbC 
special  damage,  to  constitute  a  ground  of  action,  most  be 
the  natural  consequence  of  the  wrongful  act ;   and  it  ii 
not  desirable  that  any  new  rule  on  this  subject  should  be 
adopted. 

Judgment  for  the  defendaot 


April  23. 


A  prominory 
note  was  made 
in  the  follow- 
ing form : — 
"  Midland 
(bounties 
Building  So- 
cietv,  No.  3. 
Himiingham, 
March  12, 
1858.     Two 
months  af^er 
demand  in 
ATriting  we 
promise  to  pay 
to  T.  P.  one 
hundred 
pounds  with 
interest,  &c, 
for  value  re- 
ceived. W.  H. 
and  J. T.,  trus- 
tees.    W.  F, 
secretary. — 
Held,  that  the 
parties  who 
signed  the  note 
were  personally 
the  6  &  7  Wm. 


PaiCB  V.  Tatlor  and  Fishriu 

Declaration.— That  the  defendants,  together  with 

one  W.  R.  Heathy  on  the  12th  of  March,  1858,  made  thor 

promissory  note  in  writing  now  overdue,  which  note  is  in 

the  words  and  figures  following,  that  is  to  say : — 

^^  Midland  Counties  Building  Society,  No.  3. 

''  Birmingham.  ''  March  12, 1858. 

*^  Two  months  after  demand  in  writing  we  promise  to 

pay  to  Mr.  Thomas  Price  the  sum  of  one  hundred  poundfl* 

with  interest  after  the  rate  of  six  pounds  per  centom  per 

annum,  for  value  received. 

«  W.  R,  Heath, 

"£100."  '*  John  Taylor,  Trustees. 

'*  W.  D.  Fisher,  Secretaiy." 

Averments :  that  the  signatures  John  Taylor  and  W.  D* 

liable  apon  it,  and  that  the  right  of  the  holder  to  sue  them  was  not  affected  bf 
4,  c.  32,  and  the  10  Geo.  4,  c.  56,  t.  21. 
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Fisher  attached  to  the  said  note  are  those  of  the  defendants       i860, 
respectively :  that,  after  the  making  of  the  said  promissory      ^^^""'^^ 
note^  the  plaintiflf  duly  demanded  in  writing  of  the  defend-  v. 

ants  the  payment  of  the  said  sum  of  lOOL  with  interest  for 
the  same  after  the  rate  aforesaid :  that  two  months  after  the 
making  of  the  demand  had  elapsed  before  suit ;  yet,  that  the 
defendants  have  not  nor  hath  either  of  them  paid,  &c. — 
Second  count,  for  money  due  in  respect  of  monies  lent,  for 
interest,  and  on  an  account  stated. 

Plea, by  the  defendant  Taylor: — That  the  several  contracts 

in  thedeelaration  mentioned,  andeach  and  every  of  them,  were 

made  and  entered  into  by  a  certain  building  society,  whereof 

the  defendants  and  divers  other  persons,  at  the  time  of  the 

making  of  the  said  contracts,  were  and  are  members,  that  is 

to  say,  the  No.  3,  Midland  Counties  Building  Society,  duly 

established  nnder  and  by  virtue  of  the  provisions  of  an  Act 

(6  &  7  Wm.  4,  c.  32),  for  the  regulation  of  building  socie- 

tiefl^  and  all  other  statutes  in  that  behalf,  the  rules  of  which 

■aid  society  were  duly  certified  and  allowed,  and  all  other 

matters  and  things  required  by  the  statutes  duly  performed 

to  pursuance  of  the  said  statutes,  to  constitute  the  said 

society  a  building  society,  within  and  subject  in  all  respects 

to  the  provisions  of  the  said  Acts ;  and  the  said  contracts 

were  not,  nor  was  any  or  either  of  them,  made  with  the 

defendants  otherwise  than  as  members  of  the  said  society, 

together  with  the  said  other  members ;  and  that  at  time  of 

the  commencement  of  this  suit  divers  persons,  of  whom  the 

defendant  W.  D.  Fisher  was  not  one,  were  trustees  of  the 

•ociety,  duly  appointed  in  all  respects  as  required  by  the 

Acts  by  the  rules  of  the  society,  and  liable  by  virtue  of  the 

said  Acts  to  be  sued  as  such  upon  all  the  contracts  of  the 

society. 

To  this  plea  the  plaintiff  demurred. 

N  N  2 
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18G0.  Quain^  in  support  of  ibe  demurrer. — The  Acts  regulating 

^'"■^      building  societies  do  not  empower  them  to  make  promisBOiy 

».  notes  or  accept  bills  of  excbanee.     The  6  &  7  Wm.  4, 

Taylor.  ^  .  ^    ,  ^         i 

c.  32,  s.  4,  enacts  that  the  provisions  of  the  10  Geo.  4^ 
c.  56,  **  so  far  as  the  same,  or  any  part  thereof  may  be 
applicable  to  the  purpose  of  any  benefit  building  sodetji 
and  to  the  framing,  certifying,  enrolling  and  altering  the 
rules  thereof,  shall  extend  and  apply  to  such  benefit  build- 
ing society,  and  the  rules  thereof.  In  such  and  the  same 
manner  as  if  the  provisions  of  the  said  Acts  had  been  herein 
expressly  re-enacted."  The  10  Geo.  4,  c.  66,  which  is  "An 
Act  to  consolidate  and  amend  the  laws  relating  to  Friendly 
Societies,"  by  section  21  enacts,  that  *^all  real  and  heritBble 
property,  monies,  goods,  chatteb  and  effects  whatever,  and 
all  titles, securities  for  money, or  other  obligatory  instrumenti^ 
and  evidences  or  muniments,  and  all  other  effects  what- 
ever; and  all  rights  or  claims  belonging  to  or  had  by  such 
society,  shall  be  vested  in  the  treasurer  or  trustee  of  such 
society  for  the  time  being,  for  the  use  and  benefit  of  such 
society  and  the  respective  members  thereof  &a,  and  alw 
shall,  for  all  purposes  of  action  or  suit,  as  well  criminal 
as  civil,  in  law  or  in  equity,  in  anywise  touching  or  coo- 
ceming  the  same,  be  deemed  and  taken  to  be,  &a,  the 
])roperty  of  the  person  appointed  to  the  office  of  treasurer 
or  trustee  of  the  society  for  the  time  being,  &c.,  and  such 
person  shall,  and  he  or  she  is  hereby  respectively  authorixed 
to  bring  or  defend,  or  cause  to  be  brought  or  defended, 
any  action,  suit,  &c.  touching  or  concerning  the  property, 
right,  or  claim  aforesaid,  of  or  belonging  to  or  had  by  such 
society,  provided  such  person  shall  have  been  thereunto 
duly  authorized,  &c. ;  and  such  person  so  appointed  shall  and 
may,  in  all  cases  concerning  the  property,  right,  or  claiin 
aforesaid  of  such  society,  sue  and  be  sued,  plead  and  be 
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impleaded  in  bis  or  lier  proper  name  as  treasurer  or  trustee 

of  such  society  without  other  description."  But  that  section 

does  not  affect  the  note  declared  on,  which  is  not  the  pro-  ». 

Tatlob. 
missory  note  of  the  society  but  of  the  individuals  who  made 

it  A  person  who  draws  or  accepts  a  bill,  or  makes  a  pro- 
missory note,  is  liable  on  the  instrument  unless  it  distinctly 
shews  on  the  face  of  it  that  he  means  to  disclaim  any  per- 
sonal liability.  In  Mare  v.  Charles  {a)  a  bill,  purporting 
to  be  "  for  goods  supplied  to  the  adventurers  in  the  Hay ter 
and  Holne  Moor  Mines/'  was  addressed  to  the  defendant 
and  accepted  by  him  in  the  following  form : — '^Accepted 
for  the  Company,  William  Charles,  Purser."  The  de- 
fendant, who  was  purser  of  the  mining  company  and  not 
one  of  the  adventurers,  was  held  to  be  personally  liable 
on  the  acceptance.  Healey  v.  Story  {b)  and  Penkiml  v. 
Connell{c)  were  decided  upon  similar  principles.  In  the 
present  case  neither  the  building  society  nor  any  other 
person  is  liable  on  the  note  if  the  defendants  are  not.  The 
note  does  not  purport  to  be  made  on  behalf  of  the  society, 
and  therefore,  in  order  to  shew  that  the  defendants  are  not 
liable,  they  would  have  to  give  parol  evidence  to  contradict 
the  note. 

Grai/y  in  support  of  the  plea. — It  is  admitted  by  the 
demurrer  that  the  contract  was  with  the  building  society, 
that  is,  if  such  a  contract  can  have  a  legal  existence.  First, 
it  is  said  that  the  society  has  no  power  to  raise  money  on 
bills  or  notes.  Secondly,  that  the  note  does  not  purport  to 
be  a  promise  on  behalf  of  the  society.  If  these  objec- 
tions were  removed,  it  is  not  suggested  that  the  society 
would  not  be  liable.  Now  it  may  well  be  that  these  socie- 
ties borrow  money.     They  are  entitled  to  make  rules  for 

(fl)  5  E.  &  B.  978.  (6)  3  Exch.  3. 

(c)  5  Exch.  381. 
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I860.  ^^®>f  o^"  governmenL  They  may  become  debtors  and  gife 
a  promissory  note  for  the  amount  of  their  debt.  Their  object 
is  to  enable  the  members  to  baild  houses.  The  primaij 
fiind  for  this  purpose  is  raised  by  subscriptions^  but  tbej 
may  make  rules  to  forward  that  object  by  other  meaoi 
One  mode  is  by  making  advtoces  to  their  members.  Wq 
should  they  not  borrow  money  to  constitute  an  adtance 
fund?  It  may  be  that  the  members  are  entitled  to  ad?aDoes 
at  particular  periods  at  which  subscriptions,  though  due,  are 
still  unpaid.  Why  should  not  the  socie^  borrow  to  enable 
them  to  make  the  advances  at  the  proper  time  ?  If  this  pio- 
missory  note  is  not  illegal  the  Brst  objection  fiuls.  Then,  ai 
to  the  second,  the  contract  is  with  the  company.  [MartiM, 
B. — The  note  does  not  purport  to  be  the  note  of  the  Mid- 
land Counties  Benefit  Building  Society.]  The  promiie  to 
pay  is  by  the  trustees  of  the  society  and  it  is  counter^ned 
by  the  secretary.  A  note  in  that  form  binds  the  sodetj: 
Forbes  v.  Marshall  (a).  The  enactment  of  the  10  Gea  4, 
c.  56,  s.  21,  that  the  trustee  **  shall  and  may,  in  allcnei 
concerning  the  property,  right,  or  claim  of  such  sodetj,  sue 
and  be  sued,  plead  and  be  impleaded  in  his  or  her  poptf 
name  as  treasurer  or  trustee  of  such  society,''  is  imperadve: 
Steward  y.  Greaves  (£).  [  fFildey  R — The  enactment  referred 
to  relates  only  to  the  form  of  suing  or  being  sued.] 

Pollock,  C.  B. — I  am  of  opinion  that  the  pldntiff  is 
entitled  to  judgment.  The  note  is  nothing  more  than 
what  it  purports  to  be,  viz.  the  promise  of  the  defendaott^ 
not  of  the  society.  The  plea  does  not  deny  that  the  form 
of  the  contract  is  that  set  out  in  the  declaration,  but  ssj* 
it  means  something  else.  I  think,  however,  that  it  b  not 
competent  to  a  defendant  to  plead  that  a  written  contnct 
means  something  different  from  that  which  it  purports, 
(a)  U  Exch.  166.  (ft)  10  M.  &  W.  711. 


EASTER  TERM^    2  3    VICT. 


545 


A  pntj  amoot  my  ^I  eMoflcd  diift  contract,  but  you        i860, 
know  I  meant  something  else.'' 


Martin,  B. — The  meaning  of  a  written  document  is  to  be 
collected  from  the  terms  in  which  it  is  expressed.  In  Bayley 
Off  Bilk,  ch.  2,  s.  8,  it  is  said: — Where  a  bill  or  note  is 
drawn  by  an  agent,  executor  or  trustee,  he  should  take 
care,  if  he  mean  to  exempt  himself  from  personal  respon- 
nbUity,  to  use  clear  and  explicit  words  to  shew  that  inten- 
tion" (a).  That  is  the  correct  rule  of  construction.  Does 
the  note  in  the  present  case  shew  an  intention  on  the  part 
of  the  defendants  to  exempt  themselves  from  personal 
responsibility  ?  I  think  not.  <^  Midland  Counties  Building 
Society,  No.  3,"  may  be  the  name  of  the  place  from  which 
the  note  is  dated;  the  promise  is  not  qualified.  If  the  plea 
admits  that  the  note  was  the  note  of  the  defendants  it 
shews  no  answer  to  the  action ;  if  it  be  meant  to  contradict 
the  terms  of  the  note,  it  is  bad 

Bramwell,  B.*-I  am  of  the  same  opinion ;  though  I 
cannot  say  I  think  the  matter  very  clear.  First,  what  is  the 
natural  meaning  of  the  language  of  the  note  ?  There  is  no 
di£Bculty  about  that,  for  on  reading  it,  it  does  not  appear 
that  the  defendants  undertake  for  anybody  but  themselves. 
If  there  was  anything  to  shew  that  the  note  would  be  bind- 
ing on  the  building  society,  wc  might  hold  that  the  note 
the  note  of  the  society  and  not  of  the  defendants  alone, 

iSiAggB  V.  Nicholson  (b).  If  the  note  had  been  made  by 
the  defendants  in  such  a  form  as  not  to  bind  them  person- 
ally, possibly  the  plea  might  have  been  good.  But  I  concur 
in  Baying  that  the  plaintiff  must  have  judgment.  I  do  not 
think  that  the  defendants  contend  that  this  a  note  binding 
upon  the  society.  I  doubt  if  they  could  have  said  so.  I 
(a)  Page  79,  6th  ed.  {h)  1  H.  &  N.  165. 


Pbioe 

9. 

Taylor. 


PaiCE 
Taylor. 
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know  of  no  means  by  which  such  a  note  could  be  enforced 
except  as  against  the  individual  members  of  the  society. 

Wilde,  B. — I  am  of  the  same  opinion.  The  note  on  the 
face  of  it  merely  professes  to  bind  the  persons  who  signed  it 
They  add  the  word  "trustees"  to  their  signature.  The 
defence  is,  that  they  signed  as  agents.  But  an  agent  who. 
signs  a  note  in  his  own  name  makes  himself  penooallj 
liable  upon  it.  If  there  are  any  circumstances  to  diew 
that  the  trustees  were  not  to  be  personally  liable,  that  msj 
be  a  matter  of  equitable  defence. 

Judgment  for  the  plaintiff. 


Afay  3.        Hooper  v,  Tue  Accidental  Death  Insubanck  Cowast. 


A  policy  of 
insurance 
against  acci- 
dent contained 
a  proviso, 
**  that  in  case 
such  accident 
shall  not  cause 
the  death  of 
the  insured 


X  HIS  was  a  special  case  stated  by  consent  of  the  parties 
for  the  opinion  of  this  Court. 

The  action  was  brought  on  a  policy  of  insurance  effected 
by  the  plaintiff  with  the  defendants. 

The  plaintiff  is  a  solicitor  residing  and   practising  in 
,.    .        Biggleswade,    Bedfordshire.     He   is  also   registrar  of  the 
but  shall  cause    County  Court  of  Bedfordshire,  at  Bi^iirleswade,  clerk  to 

any  bodily  '  ^  ^ 

injury  to  the       the  Board  of  Guardians  of  the  Biggleswade  Union,  &c 

insured  of  so  . 

serious  a  On  the  21st  December,  1857,  he  effected  with  the  Acci- 

nature  as 
wholly  to  dis- 
able him  from  following  his  usaal  business,  occupation  or  pursuits,  the  CoinpanT  will  pay  totlis 
insured  a  compensation  in  money  at  the  rate  of  57.  per  week  during  the  continuance  of  ssc* 
disability."  I'hc  insured,  a  solicitor  and  registrar  of  a  county  court,  sprained  his  ankle  Mteralff 
and  was  confined  to  his  bedroom  for  some  weeks,  being  unable  to  got  down  stairs.  Hev» 
prevented  from  passing  his  accounts  as  registrar  and  from  attending  at  various  places  at  wbicbke 
was  required  to  complete  purchases  for  his  clients. — HeUf  by  the  Court  of  Exchequer  and  tlf/f' 
wards  by  the  Court  of  Exchequer  Chamber,  affirming  the  judgment  of  the  (?ourt  of  EicfaeqKfi 
that  inasmuch  as  the  plaintit)  was  so  disabled  as  to  be  incapable  of  following  his  usual  occafi*' 
tion,  business  or  pursuits,  he  was  '*  wholly  disabled  from  following  his  usual  occupation,  haat/ff 
or  pursuits*'  withm  the  meaning  of  the  policy. 
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dental  Death  Insurance  Company  a  policy  of  insurance 
against  accident  for  one  year.  A  copy  of  the  policy  accom  - 
panied  and  formed  part  of  case. 

The  policy  declares  among  other  things^  ^'  that  in  case 
such  accident  or  violence  shall  not  cause  the  death  of  the 
insored  immediately,  but  shall  cause  any  bodily  injury  to 
the  said  insured,  of  so  serious  a  nature  as  wholly  to  disable 
him  from  following  his  usual  business,  occupation  or  pur*^ 
saitSy  the  Company  will  pay  to  the  said  insured  a  compen- 
sation in  money  at  the  rate  of  5L  per  week  during  the  con- 
tinuance of  such  disability,  and  also,  where  no  medical 
attendance  is  provided  by  the  said  Company  as  hereinafter 
mentioned,  such  further  sum,  not  exceeding  10/.  in  the 
whole,  as  will  compensate  for  any  medical  expense  which 
shall  be  actually  incurred  by  the  said  insured  in  consequence 
of  such  injury  as  aforesaid,  such  weekly  compensation  and 
further  sum  as  last  aforesaid  to  commence  to  be  paid  and 
be  payable  within  fourteen  days  after  proof  satisfactory  to 
the  directors  shall  have  been  furnished  that  the  same  are 
justly  due  and  payable  respectively  under  or  by  virtue  of 
this  policy." 

On  the  26th  October,  1858,  the  plaintiff,  while  riding  on 
horseback,  severely  sprained  the  ankle  of  his  right  foot  On 
the  same  day  he  was  compelled  to  call  in  a  surgeon,  under 
whose  care  he  remained  for  six  weeks  and  upwards.  For  the 
first  four  weeks  he  was  confined  to  his  bedroom  and  an 
adjoining  room  on  the  same  floor,  and  was  unable  to  walk  or 
stand,  and  he  was  confined  to  the  house  for  a  fortnight 
afterwards*  On  the  27  th  October  he  gave  notice  of  the 
accident  by  letter  to  the  defendants,  and  on  the  29th  sent 
to  them  the  following  declaration,  which  had  been  forwarded 
by  them  in  blank  upon  notice  of  the  accident,  for  the  pur- 
pose of  being  filled  up  by  the  plaintiff, — the  parts  in  italics 
being  those  filled  up  by  him. 
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Insurance 
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Hoopui 

9. 

AcciDmTAL 

Death 
IxsumAvoB 
CoMPJunr. 


^Travellen'and  Marine  Insurance  Company  (a)^ 

'<  7,  Bank  Buildings,  Lotbbury,  and  42  and  43,  Poultiy, 

** Accidental  Death  Insurance  Company  Department 

''  Declabation  of  Accident. 

f  OnkonebaA.  Imharmu^kinAtr 
reared^  ^Mk  My  foot  a  ik 
ifimp,  jumped  a  mmMfmu 
raiher  mddetJjf^  whkk  dm 
aU  my  weight  uUo  fkatfidni 
itirrup. 


^7.  How  did  the  accident  hap 
pen? 


i 


I 

**  8.  Haye  you  been  at  anj  time  ") 
since  the  accident  confined  I 
to  your  bed  ?  If  so,  how  [ 
long?  J 

^9.  Are  jou  still  confined  to  your 


No. 


bed? 


} 


No. 


'*  Hare  you  been  or  are  you  1   Fe«,  /  eoMMot  get  up  or 

still  confined  to  jour  room?  /      stotrff. 
**  Or  to  the  house  ? 


**  10.  Hare  you  been  or  are  you 
now  preTented  firom  fol- 
lowing your  business  en-  h 
tirelj?    If  so,  state  how 
long? 


0/ 

Idomotfedataahawidto 
thii  question;  being  imwigi 
1  can  of  eoMTMe  give  dired&m^ 
a  derk  if  he  came  into  m§  ntmy 
and  can  write  a  letter^  hd  ^ 
further^  which  naut  be  evidat 
if  I  cannot  get  dawn  stain. 

No. 


•*  Or  partially  ? 

**  I  do  hereby  declare  that  I  have  received  the  accidental 
injuries  described  above,  by  material  and  external  agencji 
for  which  I  claim  compensation  from  the  Company,  under 
my  policy ;  and  do  warrant  the  above  statements  to  be  in 
every  respect  true. 

Signed    "  Thos.  J.  Hooper/ 
"  Dated  29th  October,  1858." 

(a)  The  business  of  The  Acci-  was  transferred  to  this  Compas/ 
dental  Death  Insurance  Company      after  the  making  of  the  poUrj* 
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At  the  same  time  the  plaintiff  sent  to  the  defendants  the 
following  report  and  certificate  of  Mr.  Stevens,  the  surgeon 
who  had  been  in  attendance  on  the  plaintiff,  and  who  is 
himself  the  medical  oflScer  or  agent  for  the  defendants  at 
Biggleswade. 

"  Medical  Report. 

''  To  be  forwarded  by  the  insured  from  his  medical 
adviser. 

**  I  do  hereby  certify  that  the  party  above  named  has 
received  from  external  violence  the  following  accidental 
injuries: — 


Bflgkms  Ii\Jnred. 


Ankle  Joint. 


Fkitctaren 


Dblootlon. 


Cats  or 
Teart. 


ContoaloD  or 
Cnaahlng. 


Spraios. 


Sprain 


Remarks. 


^I  further  certify  that  he  has  been  wholly  disabled  by  the 

injuries  above  from  following  his  avocations  since  the  26th 

day  of  October,  and  I  consider  that  he  is  likely  to  be  wholly 

disabled  from  following  his  avocations  for  a  month  or  six 

weeks  from  this  date. 

Signed    *'  Charles  P.  Stevens. 

'<It  is  necessary  that  this  form  should  be  filled  up  as 
minutely  as  possible,  to  give  an  exact  idea  of  the  nature  and 
extent  of  the  injury ;  and  returned  to  the  chief  office  imme- 
diately, as  much  trouble  and  correspondence  is  thereby 
avoided." 

On  8th  November,  1858,  the  plaintiff,  in  reply  to  a  letter 
firom  the  manager  of  the  Company  (dated  5th  November, 
1858),  requesting  further  particulars,  and  inclosing  the  two 
following  forms  in  blank,  sent  back  the  said  forms  filled  up 
as  follows ;  the  parts  in  italics  being  those  filled  up  by  the 
plaintiff  and  by  Mr.  Stevens  respectively : — 


9. 

accidextal 

Dkath 
Insusaiiob 

COMPAVT. 
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1860. 
Hooper 

9. 

Accidental 

Death 
Insurancb 
Company. 


"  Travellers'  and  Marine  Insurance  Company. 

"  7,  Bank  Buildings,  Lothbury,  Lond  «i>fx. 

"  Declaration  of  Claibiant  durinu  Disablement- 

/  was  not  confined  to  my  hedat  ^mH 
"  1 .  State  date  of  first  leaving  nor  actually  to  my  bedroom^ 

your  bed 
**  2.  „        „        „  your  bedroom 
'*  3.  „        „        ,,  the  house. ' 


''  4.  State  date  of  first  partially 
following  any  business  after 
your  accident. 

"  5,  State  date  of  first  following 
jour  business  entirely  after  I 
your  accident*  J 

'*  6.  Has  any  circumstance,  inde-  "* 
pendently  of  the  accidental 
injuries,  incapacitated  you 
from  following  your  avo- 
cation, either  entirely  or 
partially  P 


> 


ing  that  1  lay  on  a  sofa  im  tht 

adjoining  room^  but  I  have  not 

put  my  foot  to  the  ground^  or 
been  down  stairs. 

As  I  be/ore  remarked^  I  ¥k^rv€ 
always  been  able  to  gioe  diw^^c* 
Hans  to  a  derk,  but  1  am  ^tiU 
incapable  of  getting  down 
or  personally  foUowing  any  i 
ness. 


y  No, 


"I  do  warrant  the  above  statements  to  be  in  every 
respect  true,  and  I  do  solemnly  declare  that  I  have  not 
abstained  from  business  either  entirely  or  partially  for  a 
longer  period  than  I  was  compelled  by  my  injury:  upon  the 
faith  of  the  truth  of  these  true  statements  I  seek  compensa- 
tion under  my  policy  assuring  against  accidental  violence, 
and  I  claim  10/.  for  two  weeks'  total  disability  to  date,  and 
£  for  weeks  and  days  partial  disability, 

and  £  for  medical  expenses  as  per  account  for- 


warded. 


Signed     "  Thos.  J.  Hooper. 
"  Date,  November  8,  1858/ 


"Do  you  now  declare  off  the 
funds  of  the  Company  ? 


} 


No. 
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"  Travellers'  and  Marine  Insurance  Company, 

^*  ?»  Bank  Buildings,  Lotbbury,  London. 
"  Certificate  of  Medical  Attendant  during  disablement. 

"  Name  of  Claimant. 
"  I  do  hereby  certify  that  the  party  above  named  is  under 
my  care  for  accidental  injuries,  which  occurred  from  external 
and  material  violence,  and  that : — 

**  1.  He  was  confined  to  his  bed 

until  J   Up  stairs  up  to  the  Sth  November, 

**^'  n        99         99  his  sitting!       1858. 

room  J 

**  3.  He  was  confined  to  his  house 


} 


nntil 


1} 


**  4.  He  was  disabled  entirely  from 
following  his  business  until 

**5.  „      „      „       partially  from  t 
following  his  business  until  J 


8th  November^  1858. 


•*;I  further  certify  that  he  was  not  afl9icted  with  any 
disease  except  the  accident^  nor  was  there  any  other  cir- 
camstance  except  the  accident  which  produced  the][  dis- 
ability, but  that  the  accidental  violence  was  the  direct  and 
only  cause  of  his  disablement,  and  I  consider  that  he  is  at 
the  present  time  unable  to  resume  his  duties. 

Name     «  Charles  P.  Stevens." 

These  two  forms  so  filled  up  were  enclosed  and  sent  in 
the  following  letter  from  the  plaintiff  to  the  defendants : — 

"  County  Court  Office,  Biggleswade^ 

"  Nov.  9,  1858. 
"  Sir, — Enclosed  you  have  forms  filled  up  to  date.     Mr. 
Stevens  still  visits  me,  so  I  have  not  inserted  the  amount. 

**  Your  4th  and  5th  questions  puzzle  me  how  to  answer. 
Had  I  lost  both  legs,  both  arms^  and  both  eyes,  I  might 
still  be  able  to  give  instructions,  or  even,  on  an  urgent 
occasion,  give  advice,  seeing  the   head  only  is   required^ 


1860. 
Hooper 
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which  would  in  one  sense,  be  following  businefls;   but  I 
presume  my  being  unable  to  walk  down  stairs  will  satisfy 
»•  you.  "  Yours  obediently, 

ACCIDXHTAL  "^ 

Death       « The  Secretary,  &c.  *«  Thos.  J.  Hooper." 

Compact.         ipjjg  defendants,  being  of  opinion  that  the  accident  in 

question  had  not  wholly  disabled  the  plaintiff  within  the 

meaning  of  the  policy,  sent  the  following  letter  to  the 

plaintiff: — 

<<  7,  Bank  Buidings,  London. 

"17th  Nov.  185a 

"  Sir, — I  have  submitted  the  papers  forwarded  by  you  to 

the  Claim  Committee,  and  am  instructed  to  draw  your 

attention  to  the  terms  of  your  insurance,  which  proridn 

compensation  in  the  event  of  so  serious  an  accident  as  ihdl 

wholly  disable  yon.     Strictly  speaking,  and  as  a  matter  iif 

principle,  I  am  bound  to  state  that  yon  do  not  estaUiflh  t 

claim  to  compensation  as  being  wholly  disabled.    I  am 

however  authorized  by  the  Committee,  under  the  drcoin- 

stances,  to  offer  you  the  sum  of  five  guineas  and  the  medial 

expenses  you  may  have  incurred. 

"  I  am.  Sir,  yours  faithfully, 

"  Edward  Solly,  Manager." 

"T.  J.  Hooper,  Esq.,  Biggleswade." 

The  plaintiff,  however,  claimed  15L  as  the  sum  due  under 
the  policy  for  total  disability  during  three  weeks,  and  sob- 
sequently  wrote  the  following  letter  to  the  defendants,  in 
answer  to  a  letter  from  them  (dated  19th  November,  1858,) 
requiring  further  particulars  of  the  accident : — 

'<  County  Court  Office,  Biggleswade^ 

"  Nov.  22, 1868. 

^<Sir, — In  reply  to  yours  of  the  19th  instant  I  can  oolj 
reiterate  my  former  statements.  I  call  your  attention  to 
the  certificate  of  Mr.  Stevens.  My  county  court  auditor 
came  here  a  few  days  since ;  I  could  not  get  down  to  see 
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him  and  pass  my  accounts.  The  Union  auditor  came ;  I 
ooold  not  see  him.  I  am  required  at  Southampton,  Lon- 
don, Baldock,  and  South  Molton  to  complete  purchases; 
I  cannot  ga  Interest  is  running  on,  but  I  cannot  let  my 
clients  pay  for  a  delay  occasioned  by  my  accident  I  only 
wish,  instead  of  your  haying  to  pay  57.  per  week,  you 
had  to  repay  me  what  I  can  prove  it  will  be  out  of  my 
pocket 

^  I  hunt  regularly  twice  a  week,  but  cannot  get  out  now. 

^  But,  on  the  other  hand,  whilst  lying  on  the  sofa  I  can 
write  letters,  study  law  books,  &c.,  &c.,  which  perhaps  you 
will  call  attending  to  business ;  if  so,  perhaps  you  will  ex- 
^ain  what  accident  will  prevent  a  solicitor  from  attending 
to  his  business  or  a  gentleman  from  following  his  usual 
ooeoptttion.  **  fours,  &c. 

•The  Manager,  &c."  «  Thos.  J.  Hooper.** 

It  is  admitted,  for  the  purposes  of  this  case,  that  the 
policy  of  insurance  was  in  force  at  the  time  of  the  accident 
and  throughout  the  four  weeks  following;  that  the  state- 
ments made  by  the  plaintiff  in  his  answers  and  declarations 
as  above  set  out,  and  in  the  first  and  second  paragraphs  of 
the  letter  of  the  22nd  November,  1858,  were  true  and 
accurate,  and  that  the  reports  and  certificates  of  Mr.  Stevens 
were  given  according  to  the  best  of  his  opinion  and  belief. 

The  Court  is  to  have  power  to  draw  any  inferences  of 
Act. 

If  the  Court  shall  be  of  opinion  that,  under  the  circum- 
stances above  stated,  the  disablement  caused  by  the  said 
accident  was  a  total  disablement  within  the  meaning  of  the 
policy,  then  judgment  is  to  be  entered  for  the  plaintiff  for 
SOU  and  costs ;  if  the  Court  shall  be  of  a  contrary  opinion, 
then  judgment  b  to  be  entered  for  the  defendants,  with 
costs. 
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1860.  Ilcraee  Hoyd  ai^gued  for  the  pldntiff  (a). — ^The  defend- 

^"^  ants'  contention  is,  that  the  accident  did  not  wholly  disable 

V*  the  plaintiff  from  foUowinir  his  usual  business.     Suppose  it 

ACCIDE5TAL  . 

Death  was  the  ordinary  business  of  a  particular  barrister  to  aigue 

CoMPjjET.  cases  in  Court,  after  such  an  accident  he  might  stay  it 


home  and  advise  on  cases,  but  if  during  the  time  of  his 
ablement  a  case  occurred  requiring  his  presence  in  Comt 
to  conduct  it,  it  is  obvious  that  he  would  be  wholly  disabled 
from  following  his  usual  business.  [Wilde^  B. — Surdj 
^^  wholly  disabled"  is  equivalent  to  quite  disabled,  and  t 
man  is  so  unless  he  can  do  what  he  is  called  upon  to  do  io 
the  ordinary  course  of  his  business.  It  is  not  the  same  thing 
as  *^  unable  to  do  any  part  of  his  business.*^ 

Montagu  Chawbert  (with  whom  was  Francis  EJBm),  fcr 
the  defendants. — In  order  to  bring  the  plaintiff  within  die 
terms  of  this  policy,  he  must  have  been  'so  disabled  that  a 
medical  man  could  say,  *^I  prohibit  you  fix>m  attending  to 
your  business  at  all."  If  the  accident  had  happened  to  a 
dancing  master  he  might  have  been  said  to  have  been 
wholly  disabled.  A  barrister  who  could  advise  on  cases 
would  not  be  unable  to  carry  on  any  part  of  his  business; 
and  according  to  the  plain  words  and  intention  of  the 
policy,  the  defendants  say:  ^'  We  will  not  be  answerride 
unless  the  insured  is  unable  to  carry  on  his  ordinary  bust* 
ncss  at  all."  If  he  can  do  any  part,  either  himself  or  with 
the  assistance  of  a  clerk,  the  insured  is  not  wholly  but  odIj 
partially  disabled.  It  cannot  have  been  in  the  contempli- 
tion  of  the  parties  that  a  sprained  ankle  should  be  treated 
as  an  ^^  injury  of  so  serious  a  nature  as  wholly  to  disable 
the  party  from  carrying  on  his  business. 

(a)  April  25.  Before  PoOock,  C.  B.,  MarHn,  B.,  BramwO,  E,  sa^ 
mide,  B. 
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Horace  Hogdy  in  reply. — The  question  is  not  what  pecu- 
niary loss  the  plaintiff  has  sustained ;  for  the  contract  is 
not  one  of  indemnity  (a).  The  event  insured  against  has 
ooconred,  and  the  stipulated  sum  is  therefore  payable. 
[PoUoekf  C.  B. — The  defendants  might  have  said  unless 
the  insured  shall  be  **  wholly  incapacitated  from  carrying 
on  his  business  in  any  manner  whatsoever*'  we  will  not 
be  answerable.  They  have  not  done  so  in  terms.]  A 
partial,  as  distinguished  from  a  total  disability  to  carry 
on  bosinessy  is  where  a  man  is  able  to  transact  his  business, 
though  with  more  or  less  inconvenience  to  himself.  [^Poh 
hek^  C.  B. — Comparing  this  policy  with  an  ordinary  marine 
pcdicy  **free  from  average"  it  may  be  said  that  here  there  is 
a  total  loss  of  part  as  distinguished  from  a  partial  loss  of 
the  whole.] 

Cur.  adv.  eult 
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Pollock,  C.  B.,  now  said.-^In  this  case  we  are  all  of 
opinion  that  the  plaintiff  is  entitled  to  recover.  The  action 
18  npon  a  policy  of  insurance  against  injury  by  accident 
or  Tiolence,  effected  with  the  defendants.  The  Accidental 
Death  Insurance  Company;  and  the  question  turns  upon 
the  meaning  of  the  conditions  in  this  policy,  **  that  in  case 
each  accident  or  violence  shall  not  cause  the  death  of  the 
ineored  immediately,  but  shall  cause  any  bodily  injury  to 
die  insured,  of  so  serious  a  nature  as  wholly  to  disable  him 
from  following  his  usual  business,  occupation  or  pursuits,*' 
a  compensation  shall  be  paid.  The  plaintiff  met  with  a 
eerious  sprain  of  the  ankle,  in  consequence  of  which  he  was 
nnable  to  leave  his  room  for  some  weeks,  and  was  con* 
fined  to  the  house  for  some  time  longer.  During  that  time 
it  is  clear  that  he  was  ^^  disabled  from  following  his  usual 

(a)  On  this  point  he  referred      don  Life  Assurance  Company ^  16 
to  Dalbif  T.  The  India  and  Lon-      C.  B.  36^. 

VOL.  V. — N.  8.  O  O  EXCEL 
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biisinessy  occupation  or  puiBuits."  Was  he  "  wholly**  disabled? 

In  the  course  of  the  argument  Mr.  Chambers  admittedi  tbtt 

if  the  plaintiff  had  been  a  dancing  master  he  would  have 

been  within  the  meaning  of  this  policy.   There  is  no  sound 

distinction  between  the  case  of  a  dancing  master  and  tint 

of  the  plaintiff,  who  is  an  attorney.     For  though  a  dancifig 

master  with  a  sprained  ankle  cannot  dance»  he  may  pkj 

upon  an  instrument  and  instruct  other  people  how  to  ok 

their  limbs  in  dancing*     In  the  case  of  an  attorney,  even  if 

he  were  prostrate  on  his  bed,  deprived  of  sense  and  motioD; 

if  he  had  lost  all  consciousness  and  power  of  interfermoei 

in  one  sense,  and  to  some  extent,  he  might  carry  on  his  moil 

business  and  occupation ;  for,  even  if  he  were  without  i 

partner,  the  business  would  not  necessarily  be  stopped,  but 

might  be  carried  on  by  his  clerks.     It  cannot  have  been 

contemplated  that  in  such  a  case  no  compensation  sboaU 

be  paid.     We  must  therefore  endeavour  to  find  out  what  is 

the  true  meaning  of  the  language  used  in  the  policy.   It 

may  well  be  that  the  sense  intended  to  be  conveyed  was,  that 

if  the  person  insured  should  be  wholly  disabled  from  canyiog 

on  his  business  as  he  usually  carried  it  on,  the  Company 

would  be  liable.    That  is  the  case  here :  the  plaintiff  might 

and  could  have  done  something  which  he  was  in  the  habit  of 

doing  before,  but  he  was  wholly  incapable  of  doing  that  wbidi 

be  usually  did  before.     If  a  man  is  so  incapacitated  fixNn 

following  bis  usual  business,  occupation  or  pursuits  as  to  be 

unable  to  do  so,  he  is  ^'wholly  disabled"  from  following tbem. 

His  '* usual  business  and  occupation*'  embrace  the  whole 

scope  and  compass  of  his  mode  of  getting  bis  livelihood* 

If  it  be  objected  that  this  construction  would  lead  to  the 

result,  that  a  person  slightly  incapacitated  would  get  the 

same  compensation  as  one  entirely  incapacitated  from  doing 

anything  whatever,  that  is  the  fault  of  the  defendants  in 

using  language  of  a  vague  and  (x^rplcxing  character,    h 
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appeaiB  to  ns  they  intended  that  when   the  insured  was       i860, 
wholly  incapable  of  performing  a  very  considerable  part  of     ^^"^^ 
his  usual  business,  he  should  receive  a  compensation  in  *• 

AOOIDBMTAL 

respect  of  that  disablement  If  it  were  necessary  to  resort  Dbath 
to  such  a  rule  of  construction  (which  I  think  it  is  not)  in  CoMPAxr. 
oonstruing  this  policy,  that  construction  must  be  adapted 
whidi  is  most  advantageous  to  the  insured.  I  thinki  how- 
ever, that  putting  a  reasonable  construction  on  the  language 
Qsedy  the  parties  must  have  meant  that  if  the  insured  was 
so  disabled  as  to  be  incapable  of  following  his  usual  busi- 
ness^ occupation  or  pursuits,  he  would  be  ^^  wholly  disabled 
from  following  his  usual  business,  occupation  or  pursuits," 
and  entitled  to  the  stipulated  compensation.  Our  judgment 
most  therefore  be  for  the  plaintiff. 

Judgment  for  the  plaintiff. 


JCjRROR  having  been  assigned  on  the  above  judgment  of      June  20. 
the  Court  of  Exchequer,  the  case  was  argued  (a)  in  the 
feilowing  IVinity  Vacation  by 

£jush  (with  whom  was  Francis  Elli$)y  for  the  defend- 
ants.—The  policy  is  framed  to  cover  two  risks ;  first,  death 
by  accident  or  violence;  secondly,  accidents  not  imme- 
diately fatal,  but  causing  a  total  disability.  If  partial 
as  well  as  total  disability  had  been  insured  against,  a 
higher  premium  would  have  been  payable.  Considering 
what  was  the  usual  business  of  the  plaintiff,  can  it  be  said 
that  he  was  wholly  disabled  from  following  it?  [Crom/?- 
Am,  J. — Though  he  might  read  an  abstract,  or  make  out  a 

(a)  Before  Wightmant  J.,  WiU      J.,  Byles,  J,,  Blackburn^  J.,  and 
;  J.,  Cramptan^  J.,  WilleSj      Keating,  J. 

o  o  2 


508 


EXCHEQUER  REPORTS. 


bill  of  costs,  he  could  not  follow  his  usual  business.]    The 
word  ^^  wholly  "applies  to  the  disability:  what  is  insured 

^*  against  is  a  total  disability,  not  an  inability  to  do  the  whole 

Accidental      ^  ''  ■'  ^ 

Death      of  his  work.     The  question  is,  was  the  plaintiff  entifdy> 
Iksubaxcb 
CoMPAKT.     disabled  from  following  his  usual  business.     He  does  no^ 

appear  to  have  been  confined  to  his  bedroom:  he  coul^ 
receive   clients.      [Wightman^  J. — He  could  not  call  a^ 
clients.     Byles^  J. — He  is  clerk  to  the  guardians  of  tbe 
poor,  how  could  he  look  to  the  settlement  of  paupen? 
Cramptonf  J. — It  would  not  be  part  of  his  usual  business  to 
see  clients  in  his  bedroom.     The  aigument  must  go  to  tUi 
extent,  that  if  he  could  do  the  least  thing,  such  as  sign  hit 
name,  he  would  not  be  wholly  disabled.    fFightmoMt  J.— 
If  the  plaintiff  had  been  a  mathematician,  whose  busiDetf 
it  was  to  give  instruction  to  pupils  in  mathematics  in  bb 
own  room,  I  should  say  that  such  a  sprain  would  not  hate 
wholly  disabled  him;   but  an  attorney *s  business  is  dif- 
ferent.]    The  context  shews  that  the  policy  is  meant  is 
an   insurance  at  a  low  premium   against  death  or  total 
disability.     The  distinction   is  between  partial  disiJ)ifitj 
and  a  disability  to  do  any  part  of  a  man*s  usual  busioeas. 
Suppose  a  man  playing  at  cricket  hurt  his  fingers,  and 
therefore  could  not  write  letters  though  he  could  do  any* 
thing  else,  that  would  not  be  a  case  contemplated  by  tbe 
parties  to  this  policy,  the  primary  object  of  which  is  efi- 
dently  to  insure  against  death  by  accident.     It  is  a  secoD- 
dary   and    subordinate   object   to   insure   against  injoiiet 
reducing  the  insurer  to  a  condition  little  short  of  deitb. 
The  plaintiff's  disability  was  only  partial,  for  he  was  not  in 
such  a  condition  that  it  was  out  of  his  power  to  perfonn 
some   parts  of  his  business.     IBlacUntmy  J. — We  are  to 
judge  of  the  facts,  and  it  is  probably  a  question  of  fact 
what  degree  of  disablement  constitutes  a  disability  to  pe^ 
form  a  muns  usual  business.] 
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Horace  Lloyd  (with  whom  was  Wathin  fVilliams)^  contra, 
was  not  called  upon  to  ai^e. 

WiouTMAN,  J. — We  are  all  of  opinion  that  the  plaintiflF, 
having  received  such  an  injury  that  he  was  obliged  to  lie  on 
a  sofa  in  his  room,  and  being  unable  to  put  his  foot  to  the 
ground  or  come  down  stairs,  had  received  an  injury 
which  *'  wholly  disabled  him  from  following  his  usual  busi- 
ness or  employment."  Great  stress  has  been  laid  on  the 
word  **  wholly"  as  applicable  to  the  word  "disabled."  In 
order  to  ascertain  its  meaning  we  must  look  at  the  other 
words  in  the  sentence.  From  what  is  he  to  be  wholly  dis- 
aUed  ?  From  following  his  usual  occupation.  When,  as 
shewn  in  this  case,  he  was  confined  to  his  room  and  unable 
to  see  his  clients,  surely  it  is  a  reasonable  construction  to 
gay  that  he  was  "wholly  disabled"  from  following  his  usual 
occapation.  Therefore  the  judgment  of  the  Court  below 
is  right  and  must  be  affirmed. 

Judgment  affirmed, 
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Short,  Appellant,  v.  Hudson,  Respondent. 


April  25. 


J.  HIS  was  a  case  stated  for  the  opinion  of  this  Court,  on  TbeiOGeo.  4, 
appeal  against  a  conviction  by  C.  O.  Dayman,  Esq.,  one  of  to  amend  an 
the  magistrates  of  the  Police  Courts  of  the  metropolis.    The  ^udating^tho" 
appellant  was  convicted  of  unlawfully  taking  nine  pence  as  ^^^^ \{m 
toll  for  a  van  drawn  by  two  horses,  the  property  of  the  pi^^e  r^J**". 

river  Thames," 
by  section  28  enacts,  *'  that  the  tolls  hereby  made  payable  shall  bo  paid  in  eaoh  of  tho  districts 
lor  every  horse  or  beast  drawing  any  stage  coach,  van,  caravan,  waggon  or  other  carriage,  con- 
▼eying  passengers  or  goods  for  pay,  hire  or  reward  for  each  time  of  passing  along  any  of  the 
rotds  in  that  dutrict.*' — Held^  that  this  section  only  applies  where  a  carriage  conveys  passengers 
or  goods,  and  a  charge  is  made  in  respect  of  the  passengers  or  goods,  and  not  where  the  carnage 
itieif  is  let  to  hire. 

And  that,  therefore,  where  a  van  wvs  hired  to  fetch  furniture  from  H.  to  J*.,  and  toll  w^s  pai4 
at  the  ran  went  put,  a  second  toll  was  not  payable  as  tho  van  returned  loaded. 
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respondent.     The  respondent  is  a  carman  and  proprietor  of 
vans  on  contract  or  job.     The  appellant  is  the  collector  of 
9.  tolls  at  the  Norland  Toll  Gate. 

On  the  day  named  in  the  summons,  the  respondent's 
Tan  and  two  horses  were  hired  to  remove  some  household 
furniture  from  Hammersmith  to  London* 

John  Kinton,  a  carman  in  the  employ  of  the  respondent 
was  sent  from  London  with  the  van  to  remove  the  fbroi- 
ture,  and  on  his  arrival  at  the  Black  Lion  Toll  Gate,  whidk 
is  in  the  same  district  as  the  Norland  Gate,  with  the  van 
empty,  the  collector  demanded  and  received  ninepenoe 
being  the  toll  payable  for  a  van  drawn  by  two  horses.    A 
ticket  denoting  the  payment  of  the  toll  was  given  to  EUntoo. 
On  the  same  day  Kinton  returned  with  the  van  and  hones 
through  the  Norland  Gate,  the  van  being  then  loaded  with 
the  said  furniture,  when  he  produced  the  ticket  to  the  tp* 
pellant  and  claimed  to  be  exempt  by  reason  of  the  previom 
payment     llie  appellant  insisted  on  the  toll  being  paid. 

The  roads  are  regulated  by  the  7  Geo.  4,  c.  cxlii.,  '^An 
Act  for  consolidating  the  trusts  of  the  several  tumpite 
roads  in  the  neighbourhood  of  the  metropolis  north  of  the 
River  Thames ;"  and  10  Geo,  4,  c  59,  "An  Act  to  amend" 
the  said  Act  "for  consolidating  the  trusts  of  the  seveni 
turnpike  roads  north  of  the  River  Thames,**  &a  The  tolls 
now  payable  on  the  road  are  those  provided  for  by  the 
17th  and  subsequent  sections  of  the  10  Geo.  4,  c.  59.  The 
18th  section  divides  the  roads  into  districts  for  the  purpose 
of  collecting  toll. 

The  case  then  set  out  the  25th  and  28th  sections  of  the 
10  Geo.  4,  c.  59  (a). 

(a)  Section  25  provides, "That  districts,  for  or  in  respect  of  any 

when  the  toll  by  this  Act  autho-  horse  or  other  beast,  cattle  or  other 

rized  to  be  taken  shall  have  been  stock,  no  further  toll  shall  be  de- 

once  paid  in  either  of  the  aforesaid  manded  or  taken  during  the  lane 
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The  6th  section  of  the  7  Geo.  4,  c.  cxlii.,  extends  the 
K>weiB  and  provisions  of  the  General  Turnpike  Acts  (ex- 
cept so  far  as  the  same  are  by  that  statute  varied,  altered  or 
epealed),  to  all  the  roads  mentioned  in  the  schedule  to 
hat  Act  annexed. 

The  respondent  contended  that  toll  having  been  paid  for 
lie  van  at  the  Black  Lion  Gate,  on  its  journey  to  remove 
he  furniture,  he  was  exempt,  under  the  25th  section,  from 
he  payment  of  any  further  toll  on  that  day  at  any  toll  gate 
nrithin  the  district  in  question.  The  appellant  insisted  that 
be  was  justified  in  demanding  and  taking  a  second  toll  upon 
the  return  of  the  van,  on  which  occasion  the  horses  came 
within  the  28th  section  as  drawing  *'avan  conveying  goods 
for  pay,  hire  or  reward." 

Whereupon  the  magistrate  determined  that  the  appellant 
was  guilty  of  the  said  offence,  and  convicted  him,  upon  the 
ground  that  he  was  not  justified  in  demanding  a  second 
toU  on  the  same  day  for  the  said  van  and  horses ;  the  said 
van  not  being  a  stage  coach,  van,  caravan,  waggon,  or  other 
carriage  carrying  goods  for  pay,  hire,  or  reward,  within  the 
meaning  of  the  28  th  section. 

If  the  Court  shall  be  of  opinion  that  the  appellant  was 
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day  (except  in  the  cases  herein- 
afler  mentioned)  for  or  in  respect 
of  the  same  horse  or  other  beast, 
cattle  or  other  stock,  at  any  other 
gate  or  bar  within  the  same  dis- 
trieii  or  on  returning  or  repassing 
Ibrough  the  same  gate  or  bar.** 

Section  27  provides,  ^  That  no 
borte  or  other  beast  drawing  any 
post  chaise  or  other  carriage  re- 
tnming  with  anj  person  or  per- 
BOI18  therein,  and  passing  through 
any  of  the  said  gates  or  bars,  in 
any  of  the  said  districts,  shall  be 
exempt  from  toll,  unless  a  ticket 
be  produced  denoting  the  toll  by 


this  Act  authorized  to  be  taken, 
to  have  been  then  already  paid  on 
that  day  by  the  person  or  persons 
then  in  or  hiring  such  post  chaise 
or  other  carriage.** 

Section  28  provides,  **That  the 
tolls  hereby  made  payable  shall  be 
paid  on  each  of  the  said  districts 
for  every  horse  or  beast  drawing 
any  stage  coach,  van,  caravan, 
waggon,  or  other  carriage  con- 
veying passengers  or  goods  for 
pay,  hire,  or  reward,  for  each  time 
of  passing  along  any  of  the  roads 
in  that  district.** 


1860. 


Sdort 

9. 

Hudson. 


562 


EXCHEQUKR   REPOirrB. 


1860.        not  entitled  to  take  the  second  toll,  the  conviction  to  be 
Shokt       confirmed ;  if  not,  the  conviction  to  be  quashed. 


r. 
HUDfOV. 


HuddkstoHf  for  the  respondent — The  question  is^  whe- 
ther the  owner  of  a  van  hired  to  remove  furniture,  who  hy 
paid  toll  on  passing  through  the  tollgate,  must  pay  a  aeoood 
toll  when  the  van  comes  back  on  the  same  day  loaded.  It 
appears  from  the  25th  and  28th  sections  that  the  scheme  of 
the  Act  is,  that  when  toll  shall  have  been  once  paid  no 
further  toll  shall  be  demanded  during  the  same  daj»  but 
where  a  vehicle  passes  backwards  and  forwards,  eaning 
money  both  ways,  toll  is  payable  on  each  occasioD  of 
passing. 

Joyce  (with  whom  was  Levy),  for  the  appellant.— The 
respondent  was  carrying  the  goods  of  his  employer  for  bife* 
[^Pollock,  C.  B. — He  was  not  carrying  goods  for  hire^  the 
hirer  paid  for  the  use  of  the  whole  van,  and  could  ciny 
what  be  pleased  in  it ;  the  owner  of  the  van  was  in  no 
sense  a  carrier  of  goods.]  The  magistrate  appears  to  baf^ 
considered  that  this  case  was  decided  by  Reg,  v.  Ruteoe(a\ 
but  that  arose  upon  a  difiercnt  statute  in  which  the  langmg^ 
is  not  the  same  as  in  that  now  under  consideration. 

Pollock,  C.  B. — I  am  of  opinion  that  the  decision  of 
the  magistrate  is  perfectly  correct.  I  can  well  understand 
his  holding  that  this  van  was  not  within  the  28th  section, 
not  being  in  the  nature  of  a  stage  coach.  But  it  appears  to 
me  that  there  is  a  clearer  and  better  ground  on  which  tbe 
case  may  be  put,  viz.  that  this  van  was  not  a  carriage 
conveying  passengers  or  goods  for  hire  or  reward.  The  28th 
section  appears  to  me  to  apply  only  when  the  vehicle  conveji 
passengers  or  goods,  and  a  charge  is  made  for  the  passengers 

(a)  8  A.  &  E.  3S6. 
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or  goods.     Where  the  charge  is  made  not  for  the  goods  but 
for  the  entire  carriage,  to  be  used  (of  course  according  to 

the  contract)  at  the  pleasure  of  the  hirer,  the  case  does  not      „  9- 
-•  „      .     .  Hudson. 

Gdl  within  the  28th  section.     The  conviction  must  there- 
fore be  confirmed. 

Martin,  B. — I  think  it  clear  that  the  respondent  was  not 
subject  to  a  double  toll  under  the  28th  section.  The  van 
was  let  out  for  the  purpose  of  bringing  a  load  of  goods  from 
Hammersmith.  The  context  shews  that  the  legislature 
treats  the  carriage  in  such  a  case  as  the  property  of  the 
hirer.  I  think  that  the  decision  of  the  magistrate  and  the 
reasons  he  gives  for  it  are  right. 

Bramwell,  B. — I  am  of  the  same  opinion.  If  Mr.  Joyce's 
aigament  were  well  founded  a  postchaise  going  and  return- 
ing would  be  liable  to  double  tolL  But  the  27th  section 
shews  that  it  would  be  exempt,  and  qualifies  the  exemption. 

Wilde,  B« — I  am  of  the  same  opinion.  I  entirely  agree 
with  the  Lord  Chief  Baron  that,  in  order  to  make  the  28th 
section  applicable,  the  carriage  must  be  conveying  passen- 
gers or  goods,  and  the  money  must  be  payable  in  respect  of 
the  conveyance  of  the  passengers  or  goods,  and  not  in 
respect  of  the  hire  of  the  carriage  itself. 

Conviction  affirmed. 
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May  4.  The  Attornet  General  V.  LoscoMBE  and  Hike. 

Information  in  equity  to  obUln  from  the  defend- 
ants, the  executors  of  the  will  of  C.  W.  Tx)scombe,  deceased, 
the  payment  of  the  duty  in  respect  of  a  legacy  of  14,0001, 
bequeathed  to  C.  W.  Loscombe  by  the  will  of  Sir  Clifloo 
Wintringham,  and  which  sum,  with  interest  thereon,  wis 
received  by  the  said  C.  W.  Loscombe  in  his  lifetime. 

On  the  28th  of  March,  1787,  by  a  certain  indentme 
(being  the  settlement  made  previously  to  the  marriage  of 
Clifton  Wheat  and  Josepha  Newton):  after  reciting,  as  tbe 
fact  is,  that  the  said  Sir  Clifton  Wintringham  had  bj  a 
certain  bond  bound  himself  to  Charles  Mellish  and  SirW. 
Chambers  in  the  sum  of  32,000/.,  for  the  payment  by  hiiiisetfy 


Sir  c.  w. 

bound  himself 
by  boDd  con- 
ditioDed  for 
payroeDt 
to  M.  «nd 
C.  After  the 
decease  of 
himself  «Dd 
his  wife,  of 
16.000/.,  and 
by  indenture 
of  settlement, 
made  on  the 
marriage  of 
C.  W.  and 
J.  N.,  declared 
that  the  bond 
was  giren  upon 
trust,  that  tbo 
trustees  should 
after  his  do- 
cease  receive 

the  amount  and  invest  it,  and  pay  the  proceeds  to  C.W.  during  the  joint  liTes  of  CW.  and  J.  K.t 
and  to  the  survivor  during  the  life  of  such  survivor ;  and  then,  subject  to  trusts  in  fitvoor  of  tkor 
issue,  which  never  took  effect,  in  trust  to  assign  the  said  sum  of  16,0002., and  the  funds  whcrdo  dN 
same  should  be  invested,  to  himself,  his  executors,  &c.,  for  his  and  their  own  use.    ByUi 
will  *'  in  case  tbe  said  sum  of  money  on  bond,  or  any  part  thereof,  should  revert  iato  Ai 
residuum  of  his  estate  at  any  time,  pursuant  to  the  limitations  in  the  settlement,**  Sir  C  W* 
"bequeathed  all  tbe  said  sura  of  l6,000iL,  to  such  of  his  trustees  as  should  be  then  extidiig.B 
trust  that  they  should  pay  thereout  the  sum  of  14,000/1  to  L.     After  tbe  death  of  Sir  C.^* 
a  suit  in  Chancer}*  was  instituted,  in  which  L.  was  plaintiff  and   A.  W.   (the  sirmiiC 
executrix  of  Sir  C.  W.),  C.  W.  and  J.  N.  his  wife,  the  trustees  aforesaid,  and  other  penoMi 
were  defendants.     The  bill  stated  that  A.  W.  was  possessed  of  personal  estate  more  than  soS* 
cicnt  to  satisfy  all  the  testator's  debts  and  funeral  expenses  ;  that  all  the  debts,  except  tint  of 
16,000/L  and  one  other,  were  paid ;  and  prayed  (inter  alia)  that  the  will  of  Sir  C.  W.  night ^ 
established,  and  the  trusts  of  it  performed.     Bv  her  answer  A.  W.,  the  surviving  execniiiii 
admitted  the  facts  stated,  submitted  that  the  will  might  be  established,  and  the  trusts  thcicrf 
carried  into  execution,  and  that  she  was  willing  to  account.     A.  W.  paid  into  Court  Boaiei 
sufficient  to  satisfy  the  16,000/.    She  died  in  1805.    By  an  order  of  the  Court  of  Chancery,  dilti 
the  4th  of  July,  1807,  reciting  that  the  Master  had  reported  that  the  16,0001.  was  a  spedshy 
debt  due  from  the  estate  of  Sir  C.  W.  to  tbe  trustees,  and  that  it  was  prayed  that  so  sock 
Bank  annuities  as  would  make  up  the  sum  of  1 6,000/.  might  be  carried  on  to  an  account  to  be 
entitled  *<  The  Account  of  C.  W. ;"  and  that  the  interest  thereof  might  be  paid  to  C  W. 
during  his  life,  or  until  the  further  order  of  tbe  Court ;  it  was  ordered  that  so  much  3/.  per 
cenL  Dank  annuities,  as  the  Master  should  find  to  be  of  the  value  of  16,000/.,  should  be  csrnid 
over  in  trust  in  the  said  cause,  L.  c.  W.,  "  The  account  of  C.  W;*'  and  the  Accountant  Geaeril 
was  to  declare  the  trusts  thereof  accordingly.     In  pursuance  of  this  order,  in  November,  1807, 
a  sum  of  28,702/.  1 6«.  3<f.  Bank  annuities  was  carried   over  by  the  Accountant  Geoeral  is  tk 
said  cause  to  *'  The  account  of  C.  W.**    At  the  date  of  the  order  both  C.  W.  and  J.  N.  were 
alive,  but  the  former  died  on  tbe  17th  of  July,  1807.    J.   N.  received  tbe  dividends  on  tke 
16,000/.  until  her  death  in  1848,  when  L.  received  the  14,000/. 

//ie/c/,  that  the  legacy  to  L.  was  "  delivered,  paid,  satisfied  or  discharged**  by  tbe  payment  into 
Court  and  investment  of  the  money  in  1807,  and  consequently  that  no  legacy  duty  was  pajtMe 
under  the  55  Geo.  3,  c.  184,  schedule,  part  3. 
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hwheirs&c,  to  the  said  Charles  Mellish  and  Sir  W.(3bambers 

•8  trustees,  of  the  sum  of  16,000/.  upon  the  decease  of  the 

sarrivor  of  himself  and  his  wife  Dame  Ann  Wintringham : 

It  was  declared  that  the  said  bond  was  so  given  upon  trust 

that  the  said  trustees  should  after  the  decease  of  the  survivor 

of  them,  the  said  Sir  Clifton  Wintringham  and  Dame  Ann 

Wintringham,  call  in  the  said  sum  of  16,000/.  and  invest 

the  same,  and  pay  the  yearly  proceeds  thereof  to  Clifton 

Wheat  until  he  should  have  by  the  said  Josepha  Newton 

«  son,  &c.,  and  subject  thereto,  upon  trust  that  they  the 

said  trustees  should  pay  the  yearly  proceeds  to  Clifton 

Wheat  during  the  joint  lives  of  himself  and  Josepha  New- 

km,  and  to  the  survivor  of  them,  the  said  Clifton  Wheat 

mod  Josepha  Newton,  during  the  life  of  such  survivor,  and 

after  the  death  of  such  survivor,  then,  subject  to  certain 

trusts  in  favour  of  the  issue  of  Clifton  Wheat  and  Josepha 

ITewton,  which  never  took  effect,  upon  trust  to  pay,  assign 

iiiid  transfer  the  said  sum  of  1 6,000 Jl,  and  the  proceeds 

thereof  and  the  funds  whereon  the  same  .should  be  invested, 

unto  the  said  Sir  Clifton  Wintringham,  his  executors,  &c., 

lor  bis  and  their  own  use. 

Cliftou  Wheat  and  Josepha  Newton  were  married  on  the 
24th  of  May,  1787. 

On  the  4th  of  October,  1793,  Sir  Clifton  Wintringham 
made  his  will,  and  thereby,  after  giving  certain  legacies 
and  devising  and  bequeathing  certain  real  and  personal 
ertate  to  Charles  Mellish,  B.  Loscombe  and  T.  Stapleton, 
their  heirs,  &c.,  to  the  use  of  and  in  trust  for  his  wife  Dame 
Ann  Wintringham  for  life :  in  case  the  sum  of  money  on 
bond  as  aforesaid,  or  any  part  thereof,  should  revert  into 
the  residuum  of  his  estate  at  any  time,  pursuant  to  the 
several  limitations  expressed  in  the  said  marriage  settlement, 
the  testator  bequeathed  all  the  said  sum  of  16,000/.  unto 
such  of  his  trustees  as  should  be  then  existing,  in  trust 
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Attobnet 
General 

9. 
LOSCOMBB. 


to  pay  thereout  the  sum  of  14,000/.  to  (Jlifton  VVintringham 
Loscombe^  therein  called  WintriDgham  Loscombe,  and  the 
heirs  male  of  his  body  lawfully  issuing,  and  for  default  of 
such  issue  male  then  to  the  use  of  Wintringham  Losconbe 
and  his  heirs  lawfully  issuing,  male  or  female,  to  be  for  hb 
and  their  use  for  ever,  share  and  share  alike.  And  the  vii 
testator  gave  the  residue  of  the  said  16,000il  in  equal  shua 
to  each  of  four  charitable  institutions,  and  he  appointed 
Dame  Ann  Wintringham,  Charles  Mellish,  Benjamio  huh 
combe  and  Tobias  Stapleton  executrix  and  executon  of 
his  will. 

On  the  10th  day  of  January,  1794,  Sir  Clifbn  WtDr 
tringham  died,  and  his  said  will  was  duly  pioTed  by  tk 
said  executrix  and  executors,  but  the  said  Dame  Ann  Win* 
tringham  alone  took  upon  herself  the  burden  thereof  lod 
of  the  several  trusts  thereof. 

In  July,  1805,  Dame  Ann  Wintringham  died  intotal^ 
and  administration  de  bonis  non,  with  the  will  of  the  aU 
Sir  Clifton  Wintringham  annexed,  was  on  the  Slat  daj  of 
October,  1805,  granted  to  C.  W.  Loscombe. 

Cliflon  Wheat  died  on  the  17th  dmy  of  July,  1807, 
without  ever  having  had  any  child,  and  his  wife,  the  wii 
Josepha  Wheat,  on  the  28th  of  November,  1848,  died, 
leaving  the  said  C.  W.  Loscombe  sorriving  her. 

In  May,  1 797,  a  suit  {Loscombe  ▼.  ffmtru^ham)  w»  in- 
stituted  in  the  Court  of  Chancery  for  carrying  the  trusts  of 
the  will  of  Sir  Clifton  Wintringham  into  efiect,  in  whidi 
suit  the  said  Clifton  Wintringham  Loscombe,  and  abo 
Wintringham  Loscombe  and  A.  W.  Loscombe,  were  plain* 
tifEs  and  the  said  Dame  Ann  Wintringham  (the  surviviog 
executrix  of  the  testator),  Clifton  Wheat  and  Josepha  bii 
wife«  G.  Cooke.  Judith  Mellish  and  W.  Mellish  (who  were 
the  executors:  of  the  will  of  Charles  Mellish,  and  who  sur- 
vived Sir  William  Chambers  and  the  said  B.  Loscombe 
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a&d  T.  Stapleton  in  the  said  will  named),  and  the  Governor 
and  Company  of  the  Bank  of  England,  were  defendants. 
The  bill  stated  the  will,   the  death  of  Sir  Clifton  Win- 
tringham,  and  that  the  testator  at  his  death  was  possessed     Loscombe. 
of  or  well  entitled  to  sums  of  money  amounting  to  60,000/., 
•ecored  by  mortgages  of  estates,  and  of  other  sums  of  money 
imounting  to  1000/.  or  thereabouts,  secured  by  bonds,  and 
of  other  effects :   that  the  said  Charles  Mellish,  B.  Los- 
oombe  and  T.  Stapleton  never  acted  under  the  testator's 
will :  that  the  said  Dame  Ann  Wintringham,  being  the  sole 
acting  executrix,  had  entered  into  possession  of  certain  real 
and  leasehold  estates,  and  was  also  possessed  of  the  personal 
estate  to  an  amount  more  than  sufficient  to  satisfy  all  the 
testator's  debts  and  funeral  expenses :  that  she  had  out  of 
the  said  testator's  personal  estate  not  specifically  bequeathed 
paid  all  hb  debts,  legacies  and  funeral  expenses,  except  the 
bond  debt  of  16,000/.  in  his  will  mentioned,  and  such  of 
the  legacies  as  were  thereby  made  payable  within  twelve 
months  after  the  death  of  the  said  Dame  Ann  Wintringham, 
and  that  a  considerable  surplus  remained  in  her  hands  to 
be  applied  as  directed  by  the  said  will.     The  said  bill 
Ibrdier  stated  the  settlement  of  the  28th  day  of  March, 
ITSTy  and  the   marriage  of  the  said  Clifton  Wheat  and 
Josepha  Newton,   that  there  had  been  no  issue  of  such 
marriage,  the  deaths  of  Charles  Mellish  and  Sir  W.  Cham- 
bers, the  survivorship  of  Charles  Mellish,  and  the  appoint- 
ment by  him  of  the  said  G.  Cooke,  Judith  Mellish  and 
W«  Mellish,  his  brother,  as  his  executors,  and  that  they 
had  taken  out  probate  of  his  will  and  codicils;  and  the 
bill  prayed  that  the  will  of  Sir  Clifton  Wintringham  might 
be  established  and  the  trusts  thereof  performed  and  carried 
into  execution,  and,  amongst  other  things,  that  an  account 
might  be  taken  of  the  personal  estate  and  effects  of  the 
testator  not  specifically  bequeathed,  and  also  of  the  tes- 
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I860.       tator's  debts,  funeral  expenses  and  legacies,  and  that  such 
personal  estate  and  effects  might  be  applied  in  dischaige  of 

such  debtSy  funeral  expenses  and  legacies  in  a  doe  coone 

■f*  

LoBooMBB.  of  administration,  and  that  the  said  Dame  Ann  Wintrinf- 
ham  and  G.  Cooke,  Judith  Mellish  and  W.  Mellish  might 
also  be  decreed  to  assign  the  said  several  sums  of  mooej 
so  secured  by  such  mortgages  and  bonds  to  new  truKeo^ 
or  to  the  Accountant  General  in  trust  and  for  the  uses  lod 
purposes  last  mentioned. 

The  said  Dame  Ann  Wintringham  by  her  answer  id- 
mitted  (inter  alia)  that  the  personal  estate  was  more  tlsD 
Sufficient  to  pay  all  the  said  testator's  debts,  fiineial  ei« 
penses  and  legacies ;  that  she  had,  out  of  the  penood 
estate  of  the  testator  received  by  her,  retuned,  fU 
and  dischaiged  all  the  testator's  legacies  except  dM 
which  were  not  payable  until  twelve  months  after  her  de- 
cease, and  all  the  testator's  funeral  expenses  and  debd^  «> 
far  as  the  same  had  come  to  her  knowledge,  except  tbe 
said  bond  debt  of  16,000J1,  and  also  a  certain  debt  of  4001 
due  to  Ann  Cosson,  and  a  certain  other  debt  therein  Deo- 
tioned ;  and  she  submitted  that  the  will  of  the  said  tesHtor 
might  be  established  and  the  trusts  thereof  carried  into 
execution,  and  that  she  was  willing  to  account  for  the  wd 
testator's  personal  estate;  and  she  was  desirous  that  new 
trustees  should  be  appointed  of  tbe  trust  monies,  propeitj 
and  effects  mentioned  in  the  said  will. 

The  defendants  G.  Cooke,  Judith  Mellish  and  W.  Mel- 
lish admitted  that  they  were  willing  to  assign  all  their  rigbt 
and  interest  in  the  several  sums  of  money  secured  by  the 
mortgages  and  bonds  in  the  said  bill  mentioned,  as  tbe 
Court  should  direct 

By  the  decree  made  on  the  hearing  of  the  said  caoiei 
and  upon  hearing  the  settlement  and  the  will  read :  It  wtf 
ordered  that  the  will  should  be  established  and  the  trusts 
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thereof  performed  and  carried  into  execution.  And  it 
was  referred  to  Mr.  Simeon,  one  of  the  masters  of  the  said 
Court,  to  take  an  account  of  the  estate  of  the  said  testator, 
not  specifically  bequeathed,  come  to  the  hands  of  the  de- 
fendant Dame  Ann  Wintringham,  &c.  And  it  was  ordered 
that  the  said  testator's  personal  estate,  not  specifically  be- 
qoeathed,  should  be  applied  in  payment  of  his  debts  and 
fhneral  expenses,  in  a  course  of  administration,  and  then  in 
payment  of  his  legacies.  And  that  the  master  should  ap^ 
prove  of  four  new  trustees  to  execute  the  trusts  of  the  will 
ef  the  testator,  in  the  room  of  the  said  Charles  Mellish,  B. 
lioeoombe  and  T.  Stapleton,  deceased.  And  that  the  said 
Dame  Ann  Wintringham,  and  all  other  proper  parties  as 
the  roaster  should  direct,  should  join  in  executing  an  as- 
a^nment  to  such  new  trustees,  and  upon  the  like  trusts, 
and  for  the  like  uses  and  purposes  as  were  mentioned  in 
the  will  of  the  testator  concerning  the  same. 

On  the  19th  of  July,  1806,  in  pursuance  of  the  said 
decree,  and  of  an  order  dated  the  8th  of  March,  1806, 
and  on  the  application  of  Clifton  Wheat  and  Josepha  his 
wifey  Master  Simeon  made  his  separate  report,  which  was 
confirmed  by  an  order  dated  the  3rd  of  November,  1806, 
whereby  he  found  a  debt  of  400/.  with  20/.  for  interest,  to 
be  due  to  persons  therein  named  ;  and  whereby  after  stating, 
aa  the  fact  is,  that  a  state  of  facts  and  charge  duly  verified 
luid  been  laid  before  him  on  behalf  of  the  said  defendants  G. 
Cooke,  Judith  Mellish  and  W.  Mellish,  execut&rs  of  Charles 
Hellish,  setting  forth  the  settlement  of  the  28th  of  March, 
1787,  as  to  the  16,000/.,  and  the  will  of  Sir  Clifton  Win- 
tringham as  to  the  bequest  of  residue  and  the  death  of  the 
laid  Dame  Ann  Wintringham  on  the  19th  of  July,  1805, 
and  that  although  the  bond  had  not  been  produced  before 
him,  yet,  being  recited  in  the  settlement  which  was  duly 
executed  by  Sir  Clifton  Wintringham,  and  being  also  re- 
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ferred  to  in  bis  will,  the  Master  was  of  opinion  tbit  te 
said  sum  of  16,000/.  was  to  be  considered  as  a  specnkj 
debt,  and  wbicb  be  found  to  be  due  jGrom  the  estate  of  At 
said  Sir  Clifton  Wintringbam  to  the  said  G.  Cooke,  JoU 
Mellisb  and  W.  Mellisb,  upon  the  trusts  of  the  sttd  Ktd^ 
ment,  and  that  there  was  due  for  interest  thereon,  to  Ai 
19th  day  of  July  then  instant,  the  sum  of  400i.,  anddiii^ 
save  as  aforesaid,  there  was  no  further  or  other  debt  dv 
from  the  testator's  estate. 

Between  the  6th  of  May,  1797,  the  time  of  filing  At 
said  bill,  and  the  19th  of  July,  1805,  the  date  of  thedeoA 
of  the  said  Dame  Ann  Wintringbam,  she  paid  and  tnV" 
ferred  into  the  name  of  the  Accountant  General,  in  tnoK  ■ 
the  said  cause  by  order  of  the  Court  divers  sums  of  mooef 
and  stocks  and  funds,  which  came  to  her  hands^  or  mt 
vested  in  her,  as  executrix  of  the  testator,  and  the  As* 
countant  General,  by  orders  made  by  the  said  Comtf  «* 
directed  to  declare  the  trusts  thereof  subject  to  the  fintkr 
order  of  the  said  Court  In  pursuance  of  an  order  of  the 
Court,  and  by  an  indenture  dated  the  13th  of  August,  \M» 
made  between  C.  W.  Loscombe  as  administrator  de  boni 
non  of  Sir  Clifton  Wintringbam  of  the  first  part,  EL  Lo^ 
combe,  C.  J.  Harford,  J.  Noble,  and  C.  Y.  Andersoo  rf 
the  second  part,  the  last  mentioned  persons  were  appointed 
new  trustees. 

By  an  order  of  the  Court  of  Chancery  dated  the  4tk 
of  July,  1807,  upon  hearing  the  settlement,  the  will  of  Sr 
Clifton  Wintringbam,  the  report  of  the  19th  of  July,  1806, 
an  affidavit  of  notice  of  motion  to  the  said  parties,  and  the 
Accountant  General's  certificate  ;  and  it  being  stated,  as  the 
fact  is,  that  the  said  Mr.  Simeon,  by  his  said  report  datod 
the  19th  of  July.  1806,  was  of  opinion  that  the  said  sum  of 
16,000/.  was  to  be  considered  as  a  specialty  debt,  which  he 
found  to  be  due  from  the  estate  of  the  testator  to  G.  Cooke, 
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Jndith  Mellish  and  W.  Mellish,  upon  the  trusts  of  the  said 
■ettlementy  and  that  this  and  the  said  debt  of  400/.  in  the 
Hid  report  mentioned  (which  had  been  then  since  dis- 
'dinged),  were  the  only  debts  due  from  the  estate,  and  that 
the  plaintifis  were  advised  that  so  much  3L  per  cent.  Bank 
annaities  ought  to  be  set  apart  and  appropriated  to  the 
•eeoont  of  Clif^n  Wheat  as  would  be  equal  in  value  to 
16t000/.  sterling ;  and  therefore  it  was  prayed  that  it  might 
be  referred  to  the  Master  to  inquire  and  certify  what  sum 
in  the  Bank  3L  per  cent  annuities  was  then  of  the  value  of 
16^000iL  sterling,  and  that  so  much  3/.  per  cent.  Bank 
annuities  standing  in  the  name  of  the  said  Accountant 
General  in  trust  in  the  said  cause  as  would  make  up  the 
nm  in  like  annuities  which  the  said  Master  should  so 
find  to  be  of  the  value  of  16,000il  might  be  carried  over 
to  an  account  to  be  entitled  **The  account  of  Clifton 
Wheat,"  and  that  the  interest  thereof  might  be  paid 
to  the  said  Cliflon  Wheat  during  his  life  or  until  the 
fiuther  order  of  the  said  Court:  it  was  ordered  that  it 
ihould  be  referred  to  Master  Simeon  to  inquire  and 
oeitify  what  sum  in  Bank  3L  per  cent  annuities  was  then 
of  the  value  of  16,000/.  sterling,  and  that  so  much  Bank 
9L  per  cent,  annuities  as  the  said  Master  should  find  to 
be  of  the  value  of  16,000/.  should  be  carried  over  in  trust 
in  the  said  cause  Loscombe  v.  Wintringhamy  *'  the  account 
of  Clifton  Wheat,"  and  the  Accountant  General  was  to 
deelare  the  trusts  thereof  accordingly,  subject  to  the  further 
Older  of  that  Court:  and  it  was  ordered  that  the  interest  to 
accrue  on  the  said  Bank  annuities,  when  so  carried  over, 
should  be  paid  to  the  said  Clifton  Wheat  during  his  life,  or 
until  the  further  order  of  that  Court. 

Accordingly,  on  the  31st  of  July  1807,  the  Master  re- 
ported that  25,702/.  16«.  Zd.^  Bank  ZL  per  cent  annuities, 
«va8»  on  the  4th  of  July,  1807,  of  the  value  of  16,000/. 
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sterling.  And  on  the  3rd  of  November,  1807,  in  puna- 
ance  of  the  said  order,  a  sum  of  25,702il  16«.  3cL,  Btnk 
3L  per  cent,  annuities,  was  carried  over  by  the  Accountant 
General  in  trust  in  the  said  cause  to  the  said  account  of 
Clifton  Wheat 

The  defendants  allege,  and  the  £aci  is,  that  a  certificate 
under  the  hand  of  William  Campbell,  Esq|iire,  the  Caia^ 
troller  of  legacy  duties,  was  given  by  the  said  WilHfm 
Campbell  on  the  26th  day  of  August,  1825,  and  endoned 
upon  the  last  mentioned  order,  and  was  in  the  words  and 
figures  following  that  is  to  say :  "I  hereby  certify  that  the 
residue  of  the  testator's  personal  estate,  consistii^  of  tbe 
several  stocks  and  funds  herein  mentioned,  having  been 
appropriated  prior  to  the  10th  October,  1806,  and  the  tee- 
tator  having  died  before  the  passing  of  the  36th  Gea  3id, 
c.  52,  no  legacy  duty  is  chargeable  thereon.  W.  CampbelL 
Legacy  Duty  OflSce,  26  August,  1825." 

Clifton  Wheat  having  died  on  the  17th  of  July,  1807, 
the  dividends  of  the  25,702/.  16«.  3d.,  Bank  SI  per  cent 
annuities,  were  paid  to  Josepha  Wheat,  who  afterwirda 
became  the  wife  of  Sir  F.  G.  Cooper,  by  the  Accountant 
General,  under  orders  of  the  said  Court,  made  in  the  aaid 
cause,  down  to  the  time  of  her  death  on  the  28th  of 
November,  1848. 

After  the  death  of  the  said  Josepha  Cooper,  that  is  to 
say  on  the  26th  of  February,  1849,  C.  W.  Loscombe  pre- 
ferred his  petition  to  the  Court  in  the  said  cause,  and  therebj 
after  stating  the  will  and  settlement,  and  the  several  reports 
and  orders  hereinbefore  mentioned,  and  the  death  of  the 
said  Josepha  Cooper,  and  that,  under  the  circumstances  in 
the  petition  mentioned,  and  according  to  the  trusts  con* 
tained  in  the  said  settlement  of  the  27th  of  March,  1787, 
the  said  sum  of  25,702/.  16*.  3d.,  Bank  3/.  per  cent,  annui- 
ties, so  standing  in  the  name. of  the  Accountant  General 


EASTER  TERM^    2  3    VICT. 


578 


did,  on  the  28th  day  of  November  then  last  past,  become 
subject  to  the  disposal  so  made  as  aforesaid  by  the  said 
Sir  Clifton  Wintringham  by  the  provisions  of  his  said  will, 
and  that,  by  virtue  of  such  provisions,  the  said  Clifton 
Wintringham  Loscombe  had  become  absolutely  entitled  to 
14-1  Sths  of  such  stock,  the  said  petitioner  prayed  (amongst 
other  things)  that  the  sum  of  22,489il  I9s.  2d.,  Bank  3/.  per 
cent,  annuities,  being  fourteen  16th  parts  of  the  said  sum  of 
2S,702L  16s.  Sd,  like  annuities,  so  standing  in  the  name 
of  the  Accountant  General  of  the  Court  in  the  said  cause 
Loicombe  v.  Wintringham,  "  the  account  of  Clifton  Wheat," 
and  the  sum  of  327/.  10«.  2(f.,  cash,  part  of  the  sum  of 
3742.  5«.  \\d.,  cash  in  the  Bank,  placed  to  the  credit  of  the 
Mid  cause,  "  the  like  account"  (and  which  last  mentioned 
iom  was  the  dividend  on  the  said  stock  paid  on  the  5  th 
day  of  January  then  last)^  together  with  the  dividends 
which  might  thereafter  accrue  due  on  the  said  sum  of 
m^'V&^L  19«.  2d.  Bank  annuities,  previously  to  the  transfer 
thereof,  might  be  transferred  and  paid  to  the  said  C.  W. 
Loscombe  for  his  own  benefit.  And  by  an  order  made  on 
the  petition,  dated  the  30th  of  March,  1849,  after  reciting 
the  same,  it  was  amongst  other  things  declared  by  the 
Coort  that  the  petitioner  Clifton  Wintringham  Loscombe 
was  entitled  to  the  sum  of  14,00021,  with  interest  at  Ah  per 
cent,  from  the  2Sth  of  November,  1848,  by  virtue  of  the 
bequest  of  the  said  sum  of  14,000/.  contained  in  the  will 
of  the  said  Sir  Clifton  Wintringham,  and  it  was  ordered 
that  80  much  of  the  sum  of  25,702/.  16#.  3</.,  standing  in 
the  name  of  the  Accountant  General  in  trust  in  the  cause 
Lowcmlbe  v.  Wintringham,  '*  the  account  of  Clifton  Wheat," 
as  would  be  sufficient  to  raise  what  the  Master  should 
certify  to  be  due  to  the  said  petitioner  on  account  of  prin- 
cipal and  interest  on  his  legacy,  should  be  sold  in  the  usual 
way,  and  the  money  placed  to  the  credit  of  the  said  cause 
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Loscomhe  v.  Wintringhamy  and  paid  to  the  petitioner  C.  W. 
Loscombe. 

The  said  sum  of  14,000/.9  and  the  interest  due  thereon, 
were  raised  in  pursuance  of  the  said  order  by  sale  of  part  of 
the  said  Bank  annuities,  and  the  monies  arising  from  such 
sale  were  duly  paid  to  the  said  Clifton  Wintringham  Los- 
combe by  the  said  Accountant  Greneral  without  notice  to^ 
and  without  the  interference  or  intervention  of,  the  persooal 
representatives  of  the  said  Sir  Clifton  Wintringham,  or  the 
trustees  acting  under  his  will,  or  either  of  them,  nor  did 
such  personal  representatives  or  trustees,  or  either  of  them, 
ever  interfere  or  intermeddle  in  any  way  with  the  saidstm 
of  25,702/.  16«.  3£/.,  Bank  3/.  per  cent  annuities,  after  the 
same  had  been  carried  over  by  the  Accountant  General  in 
trust  in  the  said  cause  to  the  account  of  Clifton  Wheat  ai 
hereinbefore  mentioned. 

C.  W.  Loscombe,  by  his  last  will,  appointed  the  defrnd* 
ants  the  executors  of  his  will,  and  died  on  the  17th  of 
December,  1853.  The  defendants  took  upon  themseliea 
the  execution  thereof. 

The  said  Clifton  Wintringham  Loscombe  was  a  descend- 
ant of  a  sister  of  the  mother  of  the  said  Sir  Clifton  Win- 
tringham, and  the  Attorney  General  insists  that,  under  the 
circumstances  hereinbefore  stated,  duty  at  the  rate  of  41 
per  cent  was  payable  upon  the  amount  of  the  said  legacy. 

The  information  prayed  (inter  alia). — That  it  might  be 
declared  that  duty  at  the  rate  of  4/.  per  cent.,  or  at  aome 
other  rate,  was  payable  on  the  amount  of  the  aforesaid 
legacy  or  sum  of  14,000/.  so  paid  to  and  received  by  the 
said  Clifton  Wintringham  Loscombe  as  herein  stated. 

The  defendants,  by  their  answer,  admitted  the  facts  aa 
stated  in  the  information ;  but  submitted  that  the  legacy 
was  paid,  delivered,  retained,  satisfied  and  discharged  before 
the  31st  of  August,  1815. 
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The  Solicitor  General  and  A,  Hanson,  for  the  Crown. — 
The  55  Geo.  3,  c.  184,  Schedule,   part  3,  tit.  Legacies, 
imposes  a  duty  on  legacies  where  the  testator  died  before  or 
upon  the  5th  day  of  April,  1805,  "For  every  legacy,  specific 
or  pecuniary,  or  of  any  other  description,  of  the  amount  or 
▼alue  of  20/.,  or  upwards,  given  by  any  will  or  testamentary 
instroment  of  any  person  who  died  before  or  upon  the  5  th 
day  of  April,  1805,  out  of  his  or  her  personal  or  moveable 
estate,  and  which  shall  be  paid,  delivered,  retained,  satisfied 
or  discharged  after  the  31st  day  of  August,  1805.''    In  the 
present  case,  C  W.  Loscombe  had  no  right  to  receive,  and 
did  not,  in  fact,  receive  his  legacy  till  the  death  of  Josepha 
Wheat  in  1848.     Until  that  time  it  was  not  "  paid,  satisfied 
or  discharged  **  within  the  meaning  of  the  statute.     The 
(wder  of  the  4th  of  July,  1807,  was  made  in  the  lifetime  of 
Clifton  Wheat ;  and  though  he  died  within  fourteen  days 
afterwards,  the  16,000/.  was  invested  in  obedience  to  and  for 
the  purposes  of  that  order,  viz.,  to  satisfy  the  life  interests 
under  the  marriage  settlement.     On  the  death  of  Josepha 
Wheat,  C.  W.  Loscombe  became  entitled  to  his  legacy, 
and  claimed  to  have  14-16ths  of  the  25,702/.  3  per  cents, 
transferred  to  him.     The  Master  of  the  Rolls  held,  that 
there  had  been  no  appropriation  of  the  fund  to  the  legatees, 
and  that  C.  W.  Loscombe  was  only  entitled  to  14,000/.,  and 
not  to  any  benefit  from  the  investment  (a).     In  the  absence 
of  authority  to  the  contrary,  that  decision  shews  that  the 
l^acy  was  not  paid,  satisfied  or  discharged,  within  the 
meaning  of  the  language  of  the  schedule,  before  1848.     In 
JETiZ/v.  Athinson{b)y  3000/1  was  given  by  will  to  trustees,  in 
trust  to  invest  the  same,  and  pay  the  interest  to  A.  for  life, 
and  after  her  death  to  transfer  the  principal  to  B.     Under 
a  decree  of  the  Court  of  Chancery,  declaring  that  A.  was 

(a)  See  Loscombe  v.  Wintringham^  12  Beav.  46. 
Ih)  2  Mer.  45. 
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entitled  for  life  to  the  interest  of  the  legacy,  and  B.  to  th^ 

principal,  it  was  ordered  that  the  3000£  should  be  investc^^ 

in  Bank  annuities,  in  the  name  of  the  Accountant  GenerBT 

in  trust  in  the  cause,  the   interest  to  be  paid  to  A.  ft 

life,  and  at  her  decease  B.  to  be  at  liberty  to  apply  for    , 

transfer,  B.  being  then  an  infant.     The  Court  held,  thmt 

this  was  a  sufficient  appropriation  of  the  legacy  to  B.  withm 

the  words  of  the  48  Geo.  3,  c.  149,  that  it  was  then  ^piui 

retained,  satisfied   or  discharged,"  and  therefore  apoD  • 

question  arising  at  the  time  when  the   principal  bectme 

payable,  no   legacy  duty  was  chargeable  in  respect  of  it 

But  there  the   money  was  invested  specifically  in  satn- 

faction  of  the   legacy.     [BramweUy  B. — Here   the  stodt 

turns  out  to  be  worth  more  than  16,000/.     Had  there  been 

a  deficiency,  would  the  executors  of  Sir  Clifton  Wintriog- 

ham  have  been  liable  to  make  it  good?]     Probably  the; 

would.     There  is  a  contingent  bequest  of  14,000/.  to  the 

defendant.      In  Coambe  v.  Trist  {a)  the   auit   was  ioid- 

tnted  fur  the  purpose  of  having  the  legacy  secured,  voA 

under  a  decree  made  in  that  suit  the  executors  paid  the 

amount   into  (^ourt.     Ix)rd  Lyndhurst  says : — "  The  sole 

question  is^  whether  the  legacy  was  in  this  instance  paid 

before  or  after  the  particular  day.  Now  it  is  admitted  that  the 

executors  here  paid  the  entire  fund  into  Court  before  that 

day,  under  the  authority  of  an  order,  and  that  the  mooej 

was  afterwanls  transferred  into  the  name  of  the  Accoontant 

General,  and  invested  on  account  and  for  the  benefit  of 

the   tenant  for   life ;    and,  upon   the   authority  of  HSl  ▼• 

Atkinson  {h\  I  consider  that  proceeding  to  have  been  a 

payment  to  such  parties,  whoever  they  might  be,  as  should 

become  eventually  entitled  to  the  legacy.**     But  there  the 

payment   into   Court   was  specifically  with    reference  to 


(a)  I  M>i.  &  C.  60. 


{b)  2  Mer.  45. 


EASTER  TERM,    2  3    VICT. 

the  bequest ;  and  the  language  of  Lord  Lyndhurst  must 

be  coiuddered  as  applying  to  the  facts  then  before  him. 

Id  The  Attorney  General  v.  Manners  (a),  where,  without 

the  authority  of  the  Court,  a  sum  of  money  was  invested 

for  the  purpose  of  a  legacy,  and  it  remain  uncertain  until 

after  the  death  of  the  legatee  for  life  who  would  be  entitled 

to  the  money,  it  was  held  that  the  legacy  was  not  **  paid, 

aatisfied,  or  discharged"  by  the  investment,    [Pollocky  C  B, 

-—If  the  legatee  had  filed  a  bill  praying  that  the  money 

should  be  invested,  and  if,  in  pursuance  of  an  order  of  the 

Court,  th^  executors  had  paid  the  money  into  Court,  it 

would  seem  that  the  estate  would  have  been  acquitted,  and 

the  doctrine  enunciated  by  Lord  Eldon  in  HiU  v.  Athin- 

mm  {Jb\  and  Lord  Lyndhurst  in  Coombe  v.  Trist  (c),  would 

hare  applied.]     The  Attorney  General  v.  Wood  {d)  shews 

that  the  legacy,  as  such,  must  be  *'paid,  retained,  satisfied 

or  dtscharged."    Nothing  was  done  with  respect  to  the 

legacy  to  C.  W.  Loscombe  until  after  the  death  of  Josepha 

Wheat    At  the  date  of  the  order  of  the  4th  of  July, 

1807,  Clifton  and  Josepha  Wheat  might  have  had  children. 

It  was  a  mere  contingency  whether  the  legacy  to  C.  W. 

Loscombe  would  ever  take  efiect.     The  order  applied  to 

the  interests  created  by  the  marriage  settlement.     [PoUockf 

C.  B. — C.  W.  Loscombe  was  a  party  to  the  suit :  he  had 

a  possible  interest  which  became  vested  long  before  the  time 

named  in  the  Act.]   The  money  was  carried  to  the  account 

of  «  Clifton  Wheat"   [Martin^  B.— That  is  in  favour  of  the 

defendants.    It  was  done  to  earmark  the  fund.]    In  Hill  y. 

Atkinson  (b)  and  Coombe  v.  Trist  (c)  the  orders  provided 

for  the  full  execution  of  the  trusts.    This  order  contains  no 

aodi  expressions,  and  has  no  such  operation.  [PoUock,  C.  B. 

•—The  Accountant  General  is  to  declare  the  trusts  of  the 
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sum  invested.]     If  the  argument  for  the  defendants  is  veil 
founded,  C.  W.  Loscombe  would  be  entitled  to  the  accretions 
of  the  sum  invested,  which  is  contrary  to  the  judgment  of 
the  Master  of  the  Rolls  (a).  [Bramwell^  B. — I-^rd  Langdak 
says  (b),  the  claim  was  '^  not  made  in  consequence  of  this 
sum  being  severed  by  the  act  of  this  Court,  and  appro- 
priated to  the  payment  of  these  legacies,  which  would  baie 
been  of  the  utmost  importance ;  but  the  claim  is  founded 
on  the  construction  of  the  testator's  will."]    He  decides  that 
the  money  was  not  so  set  apart  as  to  give  the  increase  to  the 
present  plaintiff.     [Pollock,  C.  B.— The  14,000f.  was  piid 
out  of  Court  without  the  intervention  of  the  personal  repre- 
sentative of  Sir  Clifton  Wintringham.]    But  there  never  was 
any  appropriation  of  this  fund  to  satisfy  the  legacy.    The 
suit  of  Loscombe  v.  Wintringham  appears  to  have  been  an 
ordinary  administration  suit.     In  pursuance  of  the  decree 
the  Master  made  his  report,  and  found  that  the  sum  of 
16,000/.  due  on  the  bond  was  a  specialty  debt,  but  he  made 
no  specific  mention  of  the  legacy  to  C.  W.  Loscombe.  The 
question,  whether  the  appropriation  of  the  money  was  to 
answer  the  debt  or  legacy,  turns  on  the  order  of  the  4th  of 
July,   1807.     According  to  the  practice  of  the  Court  of 
Chancery,  it  cannot  be  considered  as  appropriated  to  any- 
thing but  the  debt.    When  money  is  carried  over  to  answer 
n   legacy,  it   is  invariably  earmarked   as   such,  and  in  a 
note   to   the  case  In  re  Jervoise(c)   several  instances  are 
given   of  ditferent   modes  of  doing   this  (rf).      Here  the 


(a)  Soo  L^iscombe  v.  IViiUriiig' 
kamy  V2  Beav.  46. 

^,^)  Ta-o  4v^. 

Vi-'i  V2  Boav.  209.  212. 

(</)  Tho  following  instances 
woro  rvtorivii  to  : — **  Mary  At- 
kinsx>ir*  loj^u^v.**  **  The  account 
01*  the  liMTuov  or  fUXXV,  in  the  tes- 


tator's will  mentioned."  "The 
account  of  the  le^^j  gi^^  to 
John  Purkis  for  life."  "  The  con- 
tingent legacy  account  of  F.  F. 
Richards.**  "  The  specificlcgicy 
account  of  the  infant  plaintiC 
W.  U.  GreenaH."  •*  The  legtcj 
account  of  the  defendant  Sank 
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money  was  carried  to  the  account  of  Clifton  Wheat, 
the  first  tenant  for  life  under  the  settlement.  The 
16,000il  was  payable,  as  a  debt  of  the  testator,  to  the 
trustees  of  the  settlement,  and  since  the  Court  of  Chancery 
acted  as  a  trustee  for  them,  the  transfer  of  the  money  is 
riniply  equivalent  to  a  payment  to  the  trustees  under  the 
settlement.  Suppose  the  estate  of  Sir  Clifton  Wintringham 
had  been  insolvent,  the  16,000/.  would  have  been  payable 
as  a  specialty  debt ;  but,  when  C.  W.  Loscombe  became 
entitled,  after  the  death  of  Clifton  and  Josepha  Wheat  and 
the  failure  of  their  issue,  the  money  invested  would  have 
been  applicable  to  the  payment  of  his  simple  contract  debts. 
There  is  no  appropriation  which  would  in  any  way  interfere 
with  that  destination  of  it.  Where  money  paid  into  Court 
is  appropriated,  the  person  to  whom  it  is  appropriated  is 
entitled  to  all  the  benefits  resulting  from  the  appropriation : 
Burgess  v.  Robinson  (a).  In  the  case  of  Loscombe  v.  Wint" 
rmffham,  it  was  decided  that  C.  W.  Loscombe  was  not 
entitled  to  the  benefit  of'  the  accretions,  and  it  was  not 
even  suggested  that  there  had  been  an  appropriation  of  the 
fhnd  to  him.  In  administration  suits,  if  the  executor  admits 
assets,  the  Court,  as  mere  matter  of  form,  orders  them  to 
be  paid  into  Court,  but  never  appropriates  them  to  the 
l^atees  until  the  debts  are  paid.  Here  there  was  merely 
an  appropriation  to  answer  the  debt,  and  nothing  more. 
All  the  cases  assume  that  there  must  either  be  a  payment 
into  Court  for  the  specific  purpose  of  satisfying  the  legacy, 
or  an  appropriation  of  funds  already  in  Court  for  that  pur- 
pose.    The  mere  discharge  of  the  executor  is  not  sufficient 

Dor  and  W.  Latty^  arising  from  will  and  codicil  of  the  testator  be- 

tiie  apportionment  of  W.  Latty's  queathed  in  trust  for  his  natural 

legacj.**  ^* Funds  set  apart  bj  the  son  W.  S.  Chauncj,  his  wife  and 

ezecntor  to  answer  the  two  lega-  children.** 

of  11,000/.  and  1000/.,  by  the  (a)  3  Mer  9. 
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without  an  appropriation  of  the  legacy.  When  the  exe- 
cutor has  once  paid  the  money  into  Court,  he  is  dis- 
charged ;  but  that  is  because  the  Court  takes  upon  itself 
the  administration,  which  it  carries  out  without  any  further 
interference  by  the  executor.  [Pollock,  C.  B. — In  1835b 
Lord  Lyndhurst  decided  that  payment  into  Court  is  pty- 
ment  in  discharge  of  the  debt.]  It  is  submitted  that  it  is 
not  necessarily  payment  to  the  legatee.  At  the  date  of  die 
order  of  the  4th  of  July,  1807,  Clifton  and  JosepbaWbeit 
were  alive,  and  it  was  impossible  to  say  whether  they  would 
have  issue.  At  that  time  there  was  but  a  bare  possibility 
that  the  interest  in  the  16,000il  would  ever  fall  into  the 
testator's  estate,  so  that  the  bequest  might  operate  upon  it; 
and  it  was  wholly  uncertain  who  would  be  the  party  entitled 
under  the  bequest.  If  a  legacy  is  given  to  A.  B.  for  lift^ 
and  afterwards  to  C.  D.,  and  a  sum  of  money  is  set  spiit 
to  answer  the  legacy,  no  doubt  it  enures  for  the  benefit  of 
both.  [Pollock,  C.  B.— This  sum  of  stock  was  set  apirt 
for  the  purposes  of  all  the  trusts  declared  concerning  it] 
If  that  were  so,  the  legatees  would  have  been  entitled  to 
the  accretions  of  the  fund.  (They  also  submitted  that,  in 
any  case,  duty  was  payable  under  the  44  Geo.  3,  c.  98,  bj 
which  a  duty  is  imposed  on  legacies  paid  on  or  after  the 
11th  of  October,  1806,  and  before  the  1 1th  of  October, 
1808;  but,  on  Sir  F.  Slade  objecting  that  no  notice  of  such 
claim  had  been  given,  they  did  not  press  the  point) 


Sir  F.  Slade,  C.  O.  Uoare,  and  J.  B.  Karslake,  who 
appeared  for  the  defendants,  were  not  called  upon  to 
argue. 


Pollock,  C.  B. — We  are  all  satisfied  that  the  defendant 
is  entitled  to  judgment.   The  Solicitor  General  has  brought 
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before  ns  all  the  authorities  on  both  sides.  The  cases  of 
Bill  V.  Atkinson  (a)  and  Coombe  ▼•  Trisi  (b)  establish  that 
payment  into  Court  is  payment  so  far  as  to  exonerate 
the  executor.  The  suit  of  Loscombe  v.  Wininngham  was 
instituted  for  the  purpose  of  establishing  the  will,  and 
cairying  out  the  trusts  of  it.  The  whole  will,  and  all  the 
tnists  of  it,  were  before  the  Court.  One  of  the  trusts  deals 
with  the  bond,  which  was  the  subject  of  the  marriage  settle- 
ment, after  the  interest  of  the  parties  entitled  under  that 
settlement  should  have  ceased.  In  order  to  establish  those 
trusts,  the  Master  was  called  upon  to  inquire  what  amount 
of  ZL  per  cent,  annuities  would  satisfy  16,000/.  which  was 
all  that  could  be  claimed  from  the  estate.  The  Master 
haTing  reported  what  was  the  amount,  it  was  provided  by 
the  representative  of  Sir  Clifton  Wintringham,  and  there 
was  an  end  of  all  claim  upon  the  executors  under  either 
the  marriage  settlement  or  the  provisions  of  the  will.  The 
tmount  was  paid  into  Court,  and  Lady  Wintringham  was 
discharged.  That  satisfies  the  language  of  the  55  Geo.  3, 
e*  184.  It  has  been  strongly  pressed  upon  us  that  the 
marriage  settlement  makes  a  difference,  but  I  think  that 
it  does  not.  It  was  a  sort  of  intermediate  charge;  but 
the  will  deals  with  the  bond  and  disposes  of  it  upon  the 
contingency  mentioned.  It  happened  that  the  contingency 
terminated  in  July,  1807,  a  few  days  after  the  report  of 
the  Master.  In  the  report  of  Loscombe  v.  Wintringham^  in 
12  Beavan,  p.  46,  the  Master  of  the  Rolls  says  that  the 
contingency  did  not  terminate  until  1S48.  What  influence 
that  notion  had  upon  his  judgment  I  do  not  know.  With 
that  view  of  the  facts,  it  may  be  that  he  would  have  decided 
this  case  in  a  manner  different  from  that  in  which  we  are 
now  deciding  it     I  think  that  the  money  invested  was 

(a)  2  Mer.  A5,  •  (6)  1  Myl.  &  C.  69. 
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provided  not  only  to  satisfy  the  trusts  of  the  settlement,  bat 
also  trusts  ultra  the  settlement,  viz.  those  under  the  will 
These  trusts  were  afterwards  dealt  with  and  provided  for, 
and  the  money  paid  out  of  Court,  without  consulting  the 
personal  representative  of  Sir  Clifton  Wintringham  or  the 
trustees  acting  under  his  will.  In  fact,  at  that  moment  the 
estate  of  the  testator  was  entirely  discharged.  We  are  not 
called  upon  to  account  for  the  manner  in  which  the  Master  of 
the  Bolls  dealt  with  the  claim  of  C.  W.  Loscombe ;  hot  there 
is  an  expression  which  leads  me  to  think  that  if  the  peti- 
tioners had  rested  their  claim  on  a  different  ground,  the 
result  might  have  been  different  If  the  Accountant  General 
had  declared  the  trusts  of  the  fund,  he  would  have  stited 
that  the  trusts  were  to  answer  the  trusts  of  the  miniap 
settlement  and  of  the  wilL  That  which  ought  to  hfie 
been  done,  or  rather  which  has  been  agreed  to  be  don^ 
is  in  equity  considered  as  done;  and,  looking  at  whit 
took  place  subsequently,  it  appears  clear  that  the  Comt  of 
Chancery  has  dealt  with  the  fund  as  if  it  was  pionded 
to  answer,  first  the  trusts  of  the  marriage  settlement,  and 
afterwards  those  of  the  wilL 

Under  these  circumstances  it  appears  to  me  that  on  the 
authority  of  Coambe  v.  Trist{a)  we  must  say  that  thb  wtf 
a  payment  to  exonerate  the  estate,  whereby  the  estate  wtf 
discharged,  and  that  under  the  55  Geo.  3,  c  184,  legacy 
duty  cannot  be  claimed,  because,  though  the  legacy  htf 
only  recently  come  into  possession,  it  was  paid  and  the 
estate  discharged  when  the  fund  was  provided  and  brooght 
into  Court. 


Martix,  R — I  am  of  the  same  opinion.     The  principle 
upon  which  Hiil  v.  AtAuuom{b)  and  Coombex.  Trisi{a)  were 
Ca)  1  Mvl.  &  C.  t>!*.  (*)  2  Mer.  45. 
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decided  applies  to  the  present  case.  Looking  at  the  con- 
struction put  on  the  words  **  paid,  satisfied  or  discharged  " 
in  these  cases,  it  cannot  be  said  that  this  legacy  was 
not  paid,  satisfied,  or  discharged  prior  to  1815.  I  should 
hare  regretted  it,  had  I  been  compelled  to  pronounce 
a  contrary  opinion.  A  certificate  was  given  thirty-five 
years  ago,  that  legacy  duty  was  not  payable,  and  though 
that  certificate  is  not  an  estoppel  it  would  have  been  a 
great  hardship  to  compel  the  representatives  of  C.  W. 
Lo6Combe  to  pay  the  duty  at  the  present  time. 

Before  the  marriage  of  Clifton  and  Josepha  Wheat, 
Sir  Clifton  Wintringham  voluntarily  executed  a  bond  for 
16,000/.,  and  by  the  marriage  settlement  the  ultimate 
Krast  of  it  was  declared  in  his  own  favour.  By  his  will  he 
proTided  that  in  case  this  sum  of  money  should  revert  into 
the  residuum  of  his  estate,  it  should  belong  to  such  of  his 
trustees  as  were  then  existing  upon  trust,  that  they  should 
out  of  the  proceeds  pay  the  sum  of  14,000/.  to  C.  W. 
Loscombe.  He  died.  In  1797  a  suit  was  instiCuted  by 
C.  W.  Loscombe,  the  object  being  to  carry  out  the  trusts  of 
the  will.  Lady  Wintringham,  the  surviving  executrix  of 
Sir  Clifton  Wintringham,  put  in  an  answer,  and  expressed 
her  willingness  to  account,  and  stated  that  all  debts  had 
been  paid  except  the  said  16,000/.  and  another  of  400/. 
She  ofiered  to  pay  the  funds  into  Court  The  16,000/L  was 
paid  into  Court  and  invested.  The  interest  was  to  be  paid 
to  Clifton  Wheat  for  life,  then  to  his  wife  and  ultimately 
the  principal  was  to  be  disposed  of  according  to  the  trusts 
of  Sir  C.  Wintringham*s  will.  Clifton  Wheat  died;  his 
wife  survived  him,  and  on  her  death  in  1848,  as  a  matter 
of  course  and  without  calling  on  the  personal  representa- 
tive of  Sir  Clifton  Wintringham,  C.  W.  Loscombe  received 
the  money  to  which  he  was  entitled.     The  point  now  relied 
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on  was  argued  unsuccessfully  in  Caambe  v.  Trisi  (a).   In  7^^ 
Attorney  General  y.  Wood{b)  and  The  Attorney  Generat    p 
Manners  {c)  the  executors  provided  monej  to  answer  xle 
legacy,  but  there  was  no  payment  by  them.     It  was  vg^^fj 
that  there  should  be  a  specific  appropriation  of  the  fand  to 
the  particular  object,  but  when  the  money  has  once  got 
into  the  hands  of  the  Court  of  Chancery  for  the  puipose 
of  being  applied   to   the   trusts,  it  seems  to  be  enoifk. 
Though  the  present  case  is  not  exactly  the  same  in  itsbOM, 
it  is  governed  by  the  principle  of  Hill  v.  Athuuan  {ij  and 
Combe  w.  Trut(a). 


Bramwbll,  B. — The  question  is  whether  the  legicj  csi 
be  said  to  have  been  **  paid,  delivered,  retained,  mMA 
or  dischaiiged,''  after  the  Slst  of  August,  1815.  I  !■ 
of  opinion  that  the  learned  counsel  for  the  CrowD  bi** 
failed  to  establish  this.  By  the  bond  the  obligor  bouod 
himself  to  pay  16,000/.  to  certain  trustees.  If  there  had 
been  no  proceedings  in  Chancery,  and  the  personal  repie- 
sentative  of  Sir  C.  Wintringham  had  paid  the  trosteea^  aod 
nothing  more  had  taken  place  till  the  death  of  Josepha 
Wheat,  when  C.  W.  Loecombe  received  the  money,  k 
would  have  been  liable  to  pay  legacy  duty.  But  H,  wbes 
the  obligees  received  the  money,  they,  with  the  aaseotof 
C.  W.  Loscombe  and  the  executrix,  had  executed  a  de 
claration  of  trust  that  they  would  stand  poesesaed  of  the 
sum  secured  contingently  on  the  happening  of  the  efcntf 
on  which  C.  W.  Loscombe  would  become  entitled  to  the 
amount  that  would  have  been  a  satis&ction  of  the  legacj. 
There  was  a  suit  and  the  money  was  paid  into  the  Court  of 
Chancery,  and  invested  in  Bank  annuitie&     If  it  was  pii<l 

(fl)  1  MrL  &  C.  69.  (c)  1  Price,  412. 

(*)  2  Y.&  J.  290.  (d)  2  ller.  45. 
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timply  in  discharge  of  the  debt  to  the  trustees,  Sir  W. 
Chambers  and  W,  Mellish,  the  executrix  might  have  in- 
terfered and  paid  C.  W.  Loscombe,  in  which  case   the 
legacy  duty  now  claimed  would  have  attached.     But   I 
interpret  what  took  place  to  have  been  a  payment  into 
Court  of  the  16,000/.  to  satisfy  the  contingent  legacy  to 
C.  W.  Loscombe  as  well  as  the  debt  The  argument  for  the 
Crown   admits   that   if  the   legacy   was   discharged,   the 
functions  of  the  executrix  with  regard  to  it  would  be  at  an 
end.  The  question  then  is  whether  the  payment  and  invest- 
ment were  of  that  character.     Upon  that  there  are  some 
conflicting  considerations.     The  good  sense  of  the  matter 
seems  to  be  to  hold  that  it  would  be  a  payment  in  satisfac- 
tion of  the  contingent  legacy.     The  executrix  would  be 
entitled   to  some   protection.      The   Court  of  Chancery 
baying  ordered  a  sum   to   be    set  aside   to  answer   the 
legacy,  it  is  inconceivable  that  they  should  receive  it  merely 
as  trustees,  or  merely  apply  it  to  the  satisfaction  of  the 
debt      Therefore   it  may  be  presumed  that  they  would 
•bo  apply  it  in  satisfaction  of  the  legacy.     That  view  is 
supported  by  what  took  place  when  the  money  was  paid 
out.     It  was  paid  without  the  intervention  of  Sir  Clifton 
l¥intringham's  personal  representative  or  the  trustees,  which 
ahews  the  view  that  the  Court  of  Chancery  took  of  its  own 
proceedings.    The  difficulty,  however,  arises  from  the  deci- 
mon  of  the  Master  of  the  Rolls  in  Loscombe  v.  Wintringham. 
If  the  reasoning  there  urged  be  right,  he  ought  to  have  treated 
tbe  fund  as  the  property  of  C.  W.  Loscombe,  and  given  him 
iburteen  sixteenths  of  it     I  cannot  understand  the  decision 
of  the  Master  of  the  Rolls.     He  allowed  the  money  to  be 
|Mud  out  without  the  intervention  of  the  personal  repre- 
aentatiTe  or  trustees,  and  he  does  not  specificially  decide 
the  present  point.     I  think  that  the  duty  of  the  executors 
at  an  end,  and  that   after   the   investment  they  had 
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1860.        nothing  more  to  do  with  the  money:  that  the  pa7mL^^2?r 
^■^^^''^^      and  investment  were  not  merely  to  satisfy  the  legal  ch^ai 
General      of  the  trustees^  but,  contingently,  the  claim  of  C  W«  jCch: 
LoscoMBE.     combe  to  the  legacy ;   and,  therefore,  that  our  judgmeiu 
must  be  for  the  defendant 

Judgment  for  the  defendant 


jipnl  21.  AdKINS  17.  FaRRINGTON. 

In  Ma    1857  IJeBT  for  money  paid  by  the  plaintiff  for  the  use  of  the 

V.,the  pUintiff  defendant,  and  on  accounts  stated. 

and  defendant 

ai  his  tareties.  Pleas. — First :  Never  indebted. 

gave  their  KNnt  j 

andwveral  Secondly:    That  the  defendant  became  bankrupt,  aw 

Bote  to  f  for  that  the  said  causes  of  action  were  claims  and  demaDds 

plied  bTlS!  to  proveable  against  his  estate,  and  that,  before  this  suit,  be 

was  pavable  ^^^  obtained  his  certificate. 

Janu^.**i858.  Third'j*  to  the  count  for  money  paid :  That  the  plaintiff 

I857^v"^-*  and  the  defendant,  jointly  with  John  Vigrass,  made  their 

ectttedaa  promissory  note  for  1362. 16«.  in  favour  of  J.  Haywood: 

assignment  t                  w                                                                                     ^ 


for  thebencit     that  the  plaintiff  and  the  defendant  made  the  said  note  tf 

of  his  credi- 
tors, under 

pUintiffulti.      did  pay  the  same  to  J.  Haywood,  and  sues  the  defendant 


of  his  credi-  .  ».  ,      .  t 

tors,  under        sureties  for  Vigrass :   that  the  plaintiff  was  called  upon  and 


a  diTidend.  *  ^^  recover  contribution  in  regard  thereof:  that  the  plaintift 

1857.  tbede.'  ^^  deed,  after  the  accruing  of  the  said  claim,  without  the 

uli"li^^^^  defendant's  consent,  released  John  Vigrass  from  all  liability 

^rtlfiSItJ^"  In  ^"  respect  of  the  said  note  and  the  amount  so  paid  by  the 


January.  1858.     plaintiff, 
the  plaintiff 


paid  the  note,  and  afterwards  commenced  this  action  aeainst  the  defendant,  his  co^furetj, to  Tvcafcr 
contribution — Htld,  that,  inasmuch  as  the  patmcnt  by  the  plaintiff  was  within  six  moaths  ftt« 
the  time  of  the  filing  of  the  petition  by  the  defendant,  the  plaintiff  had  a  right  not  ncfeiy  t* 
ctaim  but  to  prove  against  the  estate  of  the  defendant,  in  respect  of  hb  liabilHy  to  coatnbatioa 
as  •liability  to  pay  money  on  a  contingency,-  within  the  1 78th  section  uf  the  Baakrapc  \jm 
Consolidation  Act.  1849;  and,  consequenUy,  that  the  bankruptcy  and  ccrtiicate  of  tka  ^ 
tendant  were  an  answer  to  the  action. 
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Upon  thei9e  pleas  issues  were  joined.     Afterwards  the 

bllowing  special  case  was  stated  by  order  of  a  Judge: — 

The  plaintiff  and  defendant  on  the  25th  of  May,  1857,  »• 

Fakkikgtok. 

18  sureties,  joined  John  vigrass  in  making  a  promissory  note 
o  secure  the  value  of  certain  timber  sold  by  James  Hay- 
irood  to  John  Vigrass.  The  promissory  note  was  to  the 
bllowing  effect, 

••  £136.  16.  "  Walsall,  May  25th,  1857. 

**On  the  1st  January,  1858,  we  jointly  and  severally 
promise  to  pay  to  Mr.  James  Haywood,  or  order,  one 
hundred  and  thirty-six  pounds  sixteen  shillings,  for  value 
received  in  timber. 

*•  Payable  at  the  London  "  John  Vigrass, 

Joint  Stock  Bank."  «  Henry  Farrington, 

"  James  Adkins." 
•  (The  case  then  set  out  an  indenture,  dated  the  30th  of 
November,  1857,  made  between  John  Vigrass  of  the  first 
port,  one  F.  W.  Hoare  of  the  second  part,  and  the  several 
persons,  creditors  of  John  Vigrass,  whose  names  were  sub- 
Bcribed  thereto,  of  the  third  part,  whereby  J.  Vigrass  assigned 
all  his  effects  for  the  benefit  of  his  creditors;  and  the  cre^ 
ditors  who  executed  it,  one  of  whom  was  the  plaintiff, 
covenanted  not  to  sue  him.) 

In  December,  1857,  the  defendant  became  bankrupt, 
and  before  the  commencement  of  this  action  obtained  his 
certificate  of  conformity.  The  promissory  note  was  not  paid 
by  John  Vigrass  when  it  became  due ;  and  the  plaintiff, 
as  surety,  was  afterwards  compelled  to  pay  the  amount 
thereof  to  James  Haywood.  The  plaintiff  paid  100/., 
part  thereof,  on  the  11th  of  January,  1858,  and  the 
balance  on  the  28th  of  January,  1858.  Subsequently  to 
the  28th  of  January,  1858,  the  plaintiff  executed  the  in- 
denture of  assignment,  and  thereby  became  one  of  the 
parties  thereto  of  the  third  part,  and  the  amount  of  the 
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1860.       promissory  note  so  paid  by  him  was  put  down  in  th^ 
*^^^      amount  of  debts  in  the  schedule.     TTie  deed  of  assignmei^ 
^-  was  never  executed  by  the  defendant     The  plaintiff  so^ 

sequently  received  a  dividend  on  the  said  amoant  oncL^^ 
the  deed  of  assignment,  viz.  33/.  3«.  Sd.  It  is  admitt^^ 
for  the  purpose  of  this  case,  that  the  estate  of  John  Vigr^ 
is  exhausted,  and  will  not  produce  any  further  dividend^ 

The  Court  is  to  be  at  liberty  to  draw  such  infereDoes  of 
fact  as  a  jury  might  draw,  and  to  amend  the  pleadings. 

The  question  for  the  opinion  of  the  Court  is,  whetber 
the  plaintiff  is  entitled  to  recover  from  the  defendant  in 
this  action,  as  his  co-surety,  the  half  of  the  sum  which  he 
so  paid  to  James  Haywood,  after  deducting  the  dividend 
which  he  received  from  the  estate  of  John  Vigrass. 

If  the  Court  shall  be  of  that  opinion,  judgment  shall  be 
entered  for  the  plaintiff  for  53L  6$.  2d.  and  costs;  if  dc^i 
for  the  defendant,  with  costs. 

MelUsh  (with  whom  was  H.  James)  argued  for  the  plein* 
tiff  (a). — The  question  is,  whether  in  a  case  where  a  prooui* 
sory  note  is  made  by  a  principal  and  two  sureties,  if  one 
surety  becomes  bankrupt  before  the  promissory  note  isdoei 
the  other  surety  can  prove  against  his  estate  in  respect  of 
the  possibility  that  the  principal  debtor  may  fail  to  pay.  b 
is  submitted  that  he  cannot,  and  therefore  that  the  bank- 
ruptcy of,  and  certificate  of  conformity  obtained  by  the 
defendant,  are  no  answer  to  the  action.  The  question 
turns  upon  the  178th  section  of  the  Bankrupt  Law  Cooeo- 
lidation  Act,  1849,  12  &  13  Vict  c.  106.  WallU  v.  Swor 
bume{b)  shews  that  under  the  former  Act,  6  Geo.  4,  c  Hi 
s.  52,  the  surety  could  not  have  proved.   The  177th  sedion 

(a)  In  Michaelmas  Terra,  Nov.      BramwtR,  B.,  waa  present  during 
16  and  17.  Before  PoUoch,  C.  B.,      a  part  of  the  argument. 
WaUorij    B.,  and  CharmeU^    B.  (b)  1  Exch.  203. 
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of  ihe  12  &  13  Vict  c.  106,  corresponds  with  the  52nd  section        iqqq, 
of  the  former  Act     The  178th  section  provides  that,  if  a      ^^ — ' 

'^  ^  ^  Adkims 

trader  ''shall  have  contracted,  before  the  filing  of  a  petition  v. 

ror  adjudication  of  bankruptcy,  a  hability  to  pay  money  upon 
a  contingency  which  shall  not  have  happened,  and  the  demand 
in  respect  thereof  shall  not  have  been  ascertained  before  the 
filing  of  snch  petition,  in  every  such  case,  if  such  liability 
be  not  proveable  under  any  other  provision  of  this  Act,  the 
person  with  whom  such  liability  has  been  contracted  shall  be 
admitted  to  claim  for  such  sum  as  the  Court  shall  think  fit/* 
That  only  applies  to  cases  where,  at  the  time  of  the  bank- 
ruptcy there  is  a  contract  to  pay  money  on  a  contingency. 
The  right  to  contribution  amongst  co-sureties  does  not 
arise  firom  any  contract  between  them.     Probably  the  prin* 
cipal  creditor  might  have  proved  against  the  estate  of  the 
defendant,  and  two  persons  cannot  prove  in  respect  of  the 
same  debt  or  liability.     The  object  of  the  machinery  of  the 
Bankrupt  Act  is  to  enable  a  surety  to  avail  himself  of  the 
proof  of  the  party  who  has  proved ;  and  if  the  Legislature 
had  contemplated  this  case  they  would  probably  have  pro- 
vided that  the  surety  should  avail  himself  of  the  proof  of 
the  creditor.     The  contingency  must  be  single  :   Warburg 
V.  Tueher  (a).    Here,  however,  the  contingency  depends  on 
a  multiplicity  of  contingencies.     The  principal  may  pay: 
if  he  does  not,  that  does  not  give  rise  to  a  claim  of  contribu- 
tion amongst  the  sureties,  until  some  surety  who  may  have 
been  called  on  has  paid  more  than  his  share.     The  case  re- 
sembles Boyd  V.  Robins  (£),  where  goods  were  supplied  after 
the  bankruptcy  of  the  defendant,  upon  a  guarantee  given 
by  the  defendant  before  his  bankruptcy.    As  in  that  case, 
there  was  no  promise  until  after  the  bankruptcy.    [Pollockj 

(a)  5  £.  &  B.  384.    In  error,  £.  B.  k  E.  914. 
(h)  5  C.  B.  N.  S.  597. 

QQ  2 
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I860.       C*  B. — The  common  notion  is,  that  if  two  persons  agree  to« 
^^^'""*^^      be  co-sureties,  at  that  instant  they  agree  to  contribute  i^, 
*•  the  event  arises  on  which  they  may  be  called  upon  to  do  80.\ 

The  cases  of  ^1710^^  v.  Holden  (a),  and  White  ▼.  Carbeti  {0  ^ 
establish  that  the  bankruptcy  and  certificate  of  a  saret^^ 
in  a  bond  for  securing  an  annuity,  will  not  discharge  hl^^ 
from  liability  to  pay  arrears  of  the  annuity  accruing  i^.,^ 
since  his  bankruptcy.  Those  cases  are  in  point  as  respe--^ 
the  liability  of  one  surety  for  another,  unless  it  be  she^  -^ 
that  there  is  a  distinction  on  the  ground  that  the  17 9/:^ 
section  does  not  apply  to  annuities. — Ue  also  referred  to 
Parker  v.  Ince  (r). 

Milward,  for  the  defendant. — This  is  not  like  an  ordi- 
nary case  of  suretyship.  It  rather  resembles  the  case 
where  three  partners  have  each  agreed  to  pay.  The  effisct 
is  that  each  agrees  with  the  other  to  pay  his  own  share. 
The  177th  section  provides  for  cases  where  a  bankropt 
'^  shall  have  contracted  any  debt  payable  on  a  contingencjfi 
and  empowers  ^*  the  person  with  whom  such  debt  has  been 
contracted"  to  **  apply  to  the  Court  to  set  a  value  upon 
such  debt'*  The  178th  section  provides  for  cases  where 
the  trader  shall  have  contracted  "  a  liability  to  pay  money 
on  a  contingency."  This  need  not  be  a  debt ;  it  is  enough 
if  it  be  a  liability  which,  under  some  circumstances,  mij 
thereafter  result  in  a  debt  *^  If  such  liability  be  not  profe- 
able,  the  person  with  whom  such  liability  has  been  con- 
tracted shall  be  admitted  to  claim  for  such  sum  as  the  Court 
shall  think  fit."  The  clause  does  not  enable  the  party  prof- 
ing  to  receive  the  money  at  once;  but,  "after  the  contingency 
shall  have  happened,  and  the  demand  in  respect  of  such 

(a)  18  Q.  B.  593.  (b)  28  L.  J.,  Q.  B.  228. 

Cc)  4  IL  k  N.  53. 
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liability  shall  have  been  ascertained,  he  shall  be  admitted        I860. 

to  prove  such  demand,  and  receive  dividends  with  the  other       V'^"^^ 

^  '  Adkins 

creditors,  and,  so  far  as  practicable,  as  if  the  contingency  9. 

had    happened   and   the  demand    had    been   ascertained 
before   the   filing  of  the   petition,  &c."    In   the  present 
case,  the  contingency  did  happen,  after  which  the  plaintiff 
was  at  liberty  to  prove  for  the  ascertained  amount  of  the 
demand.     There  was,  at  the  time  of  filing  the  petition,  a 
liability  which  might  result  in  a  debt.     In  order  to  sustain 
a  claim  for  money  paid,  there  must  be  a  payment  at  the 
iiequesc  of  the  defendant.     The  request  was  the  signing  of 
the   promissory  note   as   a  joint  surety;    that,  therefore, 
must  have  constituted  a  contract.     Supposing  this  case 
to  fall  within  the  provisions  of  the  178lh  section,  no  injus- 
tice will  be  done  to  the  creditors  of  the  bankrupt.    If  the 
principal  debtor  pays  in  full,  the  Court  of  Bankruptcy, 
bj  virtue  of  its  general  authority,  would  order  the  plaintiff's 
proof  to  be  expunged.     Wallis  v.  Swinburne  (a)  was  decided 
under  the  former  Bankrupt  Act,  6  Geo.  4,  c.  16.     The 
observations  of  Parke,  B.,  in  delivering  the  judgment  of  the 
Court,  justify  the  distinction  now  contended  for.     In  re 
WiUU  {b)  shews  that  a  claim  on  a  guarantee  for  a  sum 
certain  is  proveable  before  it  is  due,  as  a  debt  due  upon  a 
contingency.     In  Ex  parte  Barwis  (c),  where  there  was  a 
joint]  and  several  covenant  by  a  principal  debtor  and  his 
surety  that  the  principal  debtor  would  pay  a  sum  of  money  by 
instalments  upon  three  specified  days,  though  the  principal 
debtor  was  solvent  and  the  instalments  not  due,  it  was  held 
by  the  Lords  Justices  that  the  creditor  might  prove,  under 
the  178th  section,  against  the  estate  of  the  surety  who  had 
become  bankrupt  in   respect   of  his   contingent  liability. 
Warburg  V,  Tucker  (d)  is  no  authority  against  the  defendant. 

(a)  I  Exch.  203.  (c)  25  L.  J.,  Bkpt.  10. 

(6)  4  Exch.  530.  [d)  5E.&  B.  384. 
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The  judgment  of  ffiUiams,  3.,  in  that  case  (a),  proceeds 
OD  the  ground  that  a  liability  to  pay  damages  in  respect 
V.  of  a  breach  of  covenant  to  t>ay  premiums  of  inauraiice,  is 

Faerihgtok.  ...  r  J  r 

not  a  liability  to  pay  money  upon  a  contingency  within  the 
178th  section.  In  Boyd  v.  Robins  {b)^  the  defendant  gave 
the  plaintiff  a  continuing  guarantee  for  goods  to  be  supplied 
to  a  thinl  person,  and  the  defendant's  liability  under  the 
guarantee  was  in  respect  of  goods  supplied  after  he  became 
bankrupt  and  obtained  his  certificate.  The  Court  of  Com- 
mon Pleas  held  that  this  was  a  contingent  liability  within 
the  178th  section ;  but  the  Court  of  error  reversed  the 
judgment  on  the  ground  that  a  liability  upon  a  guarantee 
under  which  goods  are  supplied  after  the  bankruptcy  is  not 
discharged  by  the  certificate  of  the  surety.  In  Pdrher  v.. 
Ince  {c)  there  was  no  debt  which  was  proveable  under 
bankruptcy,  but  merely  a  claim  in  the  shape  of 


the  amount  of  which  depended  on  various  conUngencies. 
H'hite  V.  Corbeti  (d)  was  decided  on  the  authority  of 
▼•  Robins.     Under  the  178th  section,  if  the  contingency 
has  not  hapiiened,  the  creditor  may  retmn  his  cJahn  for  six 
months ;  if  it  be  not,  within  that  time,  converted  into  a  deb 
the  Commissioner  may  expunge  it,  but  he  is  not  bound 
do  so. — He  also  referred  to  Batard  v.  Howes  (e). 

Mellishi  in  reply. — The  plaintiff  could  neither  have  claimed-^fll 
nor  proved  under  the  178th  section  in  respect  of  this  con- 
tingent liability.     The  Courts  have  entertained  somewl 
different  views  of  the  effect  of  that  section,  but  the  lesall 
is  that  the  Court  of  Exchequer  Chamber  has  upheld 
view  of  the  Court  of  Queen's  Bench  in  Warburg  v.  Tnchew^^ 
as  opposed  to  that  of  the  Court  of  Common  Pleas  in  Yoitm^ 

(a)  E.  B.  &  E.  914.  (c)  4  H.  &  N.  53. 

(6)  4  C.  B.,  N.  S.  749.    In  (d)  28  L.  J,,  Q.  B.  22S. 

error,  5  C.  B.,  N.  S.  597.  («)  2  £.  &  B.  287. 
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"V.  fFhiter  (a).    In  Davies  v.  Humphreys  (i)  Parke^  B,,  ex- 

plains  the  ground  on  which  a  surety  is  entitled  to  sue  his 

co-surety  for  contribution.     The  right  is  not  founded  on 

rnxij  contract,  but  on  a  principle  of  equity.  Therefore  there 

3b  no  contract  between  the  plaintiff  and  defendant,  so  as  to 

liring  the  case  within  the  178th  section ;  the  only  contract 

is  with  the  creditor.    Ex  parte  Barwis  (c)  is  not  reconcile- 

able  with  Warburg  v.  Tucker. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  case  was  argued  in  the  course  of 
last  Michaelmas  Term,  by  Mr.  Mellish  for  the  plaintiff, 
and  by  Mr.  MUward  for  the  defendant. 

The  Court  took  time  to  consider  its  judgment.     My 

brother  Bramwell,  not  having  been  present  during  the 

whole  of  the  argument,  takes  no  part  in  this  decision ;  and 

the  judgment  I  am  about  to  deliver  is  that  of  my  brother 

Ckannell  and  mysel£ 

The  plaintiff,  the  defendant,  and  one  Vigrass,  on  the 
25th  May,  1 857,  signed  a  promissory  note  for  the  sum  of 
136L  16#.,  payable  on  the  1st  of  January,  1858,  to  one 
Hayward  or  order.  The  consideration  for  the  note,  as 
between  Hayward  and  Vigrass,  was  timber  supplied  by  the 
former  to  the  latter.  The  plaintiff  and  the  defendant  joined 
m  the  note  as  sureties  for  Vigrass. 

On  the  30th  of  November,  1857,  by  deed  made  between 
Vigrass  of  the  first  part,  a  creditor  and  trustee  of  the  second 
psrt,  and  the  several  other  parties  whose  names  and  seals 
were  thereto  set  and  subscribed,  being  creditors  of  Vigrass, 
of  the  third  part,  he  assigned  his  personal  estate  and 
efiects  to  such  trustee  for  the  benefit  of  the  creditors  of  the 

(«)  16  C.  B.  401.  (b)  6  M.  &  W.  153.  168. 

(c)  25  L.  J.,  Bkpt.  10. 
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18G0.        second  and  third  parts.     This  deed  is  fully  set  out  in  the 
^T'^^^^^      case.     It  was  executed  by  Vigrass  and  several  creditors, 
«•  and  subsequently  by  the  plaintiff,  as  after  roentiooed,  and 

is  now  in  force. 

In  December,  1857,  before  the  maturity  of  the  promis- 
sory note,  the  defendant  became  bankrupt ;  he  afterwards^ 
and  before  the  commencement  of  the  present  action,  ob- 
tained his  certificate.  The  promissory  note  was  not  paid 
by  Vigrass;  and  on  the  11th  of  January,  1858,  the  plainti 
paid  Hayward  lOOL,  and  on  the  28th  of  January  tb 
balance  of  the  note,  in  discharge  of  his  liability.  Tb 
plaintiff  after  this  executed  the  trust  deed;  he  has  sio 
received  a  dividend  thereunder.  This  dividend  is,  for  th^ 
purpose  of  the  case,  to  be  taken  to  be  the  only  dividen 
which  the  estate  of  Vigrass  will  produce. 

The  question  for  the  opinion  of  the  Court  is,  whether  tL^« 
plaintiff  is  entitled  to  recover  ftom  the  defendant  one  half  c^ 
the  sum  which  he  has  so  paid  to  Hayward,  deducdng  tbe 
dividend  received  from  the  estate  of  Vigrass.     The  pleach 
ings  are  to  be  taken  as  part  of  the  case ;  but  as  the  Court 
is  to  have  power  to  amend  the  pleadings,  in  order  to  raise 
the   real  question  between  the  parties,  and  as  a  definite 
question  is  stated,  our  answer  to  which  is  to  dispose  of  the 
question  between  the  parties,  we  do  not  think  it  necessary 
to  refer  to  the  pleadings,  but  proceed  to  consider  the  ques- 
tion submitted  as  if  stated,  without  any  pleadings,  under 
the  Common  Law  Procedure  Act. 

By  the  12  &  13  Vict.  c.  106,  s.  200,  a  bankrupt  is  dis- 
charged  by  his  certificate  from  all  debts  due  by  him  when 
he  became  bankrupt,  and  from  all  claims  and  demands 
made  proveable  under  the  bankruptcy.  The  question  then 
arises,  whether  the  sum  now  sought  to  be  recovered  was  a 
claim  or  demand  proveable  under  the  defendant's  bank- 
ruptcy. 
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The  right  of  one  co-surety  against  another  coHsnrety,       I860. 
^^here  default  has  been  made  by  the  principal  debtor,  was      ^T"^""*^ 
▼ery  much  considered  by  this  Court  in  the  case  of  Wallis  ». 

^v.    SwinhfTne^a},     That  was  a  decision   upon  the   52nd 
section  of  the  6  Geo.  4,  c  16  (a  section  very  similar  to  the 
J  77th  section  of  the  present  Act  12  &  13  Vict.  c.  106), 
^which  is  the  section  that  provides  for  proof  of  contingent 
debts.     In  Waltis  v.   Swinburne  {a\  the  plaintiff,  the  de- 
fisndant,   and  another   person,  were    co-sureties   for   one 
ntrobus,  by  a  joint  and  several  promissory  note  payable 
rgi  demand,  and  the  plaintiff  paid  less  than  his  share  before 
defendant's  bankruptcy,  but  subsequently  more  than  bis 
proportion,  and  it  was  held  in  an  action  by  him  for 
e-third  of  the  sum  paid,  that  the  case  was  not  within  the 
section  of  6  Geo.  4,  c  16,  as  the  plaintiff  was  not  **  a 
Tson  liable  for"  the  bankrupt's  debt,  and  that,  therefore, 
plaintiff  was  entitled  to  recover  the  sum  so  claimed, 
giving  judgment  Baron  Parke  observed  'Hhat  it  had 
n  properly  admitted  by  the  counsel  for  the  then  de- 
fendant, the  bankrupt,  that  the  plaintiff  was  not  a  surety 
for  the  debt  of  the  bankrupt,  but  that  it  had  been  con- 
tended that,  though  not  a  surety,  he  was  a  person  liable  for 
tlie  bankrupt's  debt  by  reason  of  the  promissory  note,  on 
which  he,  as  well  as  the  bankrupt,  was  indebted  to  the 
creditors,  having  become  due  before  the  bankruptcy."  After 
TC^ewing  the  previous  authorities,  he  stated  *'  that  no  case 
bad  extended  the  construction  of  the  statute  so  as  to  in- 
dude  persons  who  are  co-sureties  for  a  debt  due,  not  from 
the  bankrupt,  but  from  a  third  person."     That  it  was  "not 
conect  to  say  that  one  co-surety  was  liable  for  the  debt  of 
another  at  the  time  of  the  bankruptcy.     The  bankrupt  had 
liot  at  that  time  engaged  with  his  co-surety  to  provide  any 
part  of  the  money,  but  the  third  party,  the  principal,  had 

(a)  1  Exch.  203. 
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I860.       engaged  with  both  so  to  do,  and  it  is  then  quite  a  contin« 
V"""^"^      ffency  whether  the  co-surety  will  be  called  on  by  the  creditor 

Adkins        o        J  J  J 

V,  to  pay,  or  will  pay  more  than  his  own  share,  and  until  then 

Fajuukotov.        '^  "  *  •' 

he  had  no  claim  upon  the  bankrupt." 

Recognising  this  decision  on  the  52nd  section  of  the 
6  Geo.  4,  as  an  authority  appUcable  to  the  177th  section  of 
the  present  Act,  it  was  not  contended  before  us  by  Mr. 
Milward  that  the  demand  here  was  proveaUe  under  the 
177  th  section,  but  it  was  contended  by  him  that  it  was 
proveable  under  the  178th  section,  which  passed,  as  he 
argued,  purposely  to  include  cases  not  within  the  177th 
section  of  the  present  or  any  corresponding  section  of  any 
former  Act 

By  the  178th  section  it  is  enacted  that  ''any  bankrupt 
who  shall  have  contracted,  before  the  fiUng  of  the  petition  far 
adjudication  of  bankruptcy,  a  liability  to  pay  money  upon  a 
contingency  which  shall  not  have  happened,  and  the  demand 
in  respect  thereof  shall  not  have  been  ascertained  befora 
the  filing  of  the  petition,  in  every  such  case  (if  such  liability 
be  not  proveable  under  any  other  provisions  of  this  Act) 
the  person  with  whom  such  liability  has  been  contracted 
may  be  admitted  to  claim  for  such  sum  as  the  Court  shall 
direct;  and  after  the  contingency  shall  have  happened,  and 
the  demand  in  respect  of  such  liability  shall  have  been 
ascertained,  then  to  prove  such  demand  as  if  ascertained 
before  petition,  not  disturbing  former  dividends."  This 
section  contaibs  a  proviso  (amongst  others)  that  if  the  daim 
be  not,  in  whole  or  in  part,  converted  into  proof  within  six 
months,  it  may  be  expunged. 

We  agree  with  the  defendant's  counsel  that  it  was  intended 
by  this  enactment  to  go  beyond  and  include  cases  not  pro- 
vided for  by  the  52nd  section  of  the  old  Act,  or  the  l77th 
section  of  the  present  Act,  such  sections  only  applying  to 
cases  of  persons  liable  for  the  bankrupt's  dd>ts  payable  upon 
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a  contingcocji  whereas  the  preseDt  applies  to  persons  who, 
before  bankroptcy,  have  contracted  a  liability  to  pay  money 
upon  a  contingency  (not  a  debt  upon  a  contingency ),  the  «• 

amount  of  which  liability  shall  not  have  been  ascertained 
before  the  petition.  This  section  was  much  considered  by 
the  Court  of  Exchequer  Chamber  in  Warburg  v.  Tucker  {a). 
There  the  Court  held  that  the  liability  there  (which  was  in 
effect  a  liability  to  pay  damages  difficult  of  ascertainment  as 
regarded  the  amount)  was  not  a  liability  to  pay  money 
under  the  178th  section.  In  that  case  my  brother  Bramwell 
doubted  **  whether  any  case  could  be  within  the  statute  as 
a  liability  to  pay  money  on  a  contingencyi  unless  it  is  such 
a  case  as  where,  if  the  money  is  not  paid  upon  that  contin- 
gency, the  claim  of  the  creditor  is  for  that  precise  amount." 
In  the  present  case  the  payment  by  the  plaintiff  of  the 
balance  of  the  note  on  the  28th  day  of  January  before 
the  commencement  of  the  action,  and  within  six  months 
from  the  time  of  the  filing  the  petition  on  which  the 
defendant's  bankruptcy  is  founded,  has  given  the  plaintiff 
a  right,  if  at  all,  not  merely  to  claim  but  to  prove  for 
that  precise  amount,  and  if  that  section  is  in  any  case 
tp  afford  relief  and  to  extend  the  protection  of  the  cer- 
tificate beyond  what  the  177th  section  provided  for,  this 
seems  to  be  one  to  which  it  applies.  This  is  not  a  case  of 
damages  as  Warburg  v.  Tucker  {a)  was,  and  there  is  no 
difficulty  with  respect  to  the  contingency  not  being  deter- 
mined within  six  months.  There  is  no  case  which  opposes 
the  view  we  entertain  of  the  question,  and  we  think,  if  the 
178th  section  has  any  meaning,  and  is  ever  to  have  any 
effect,  it  is  in  such  a  case  as  thb.  We  think  the  debt  was 
proveabic,  and^  therefore,  that  the  plaintiff  is  barred ;  and 
we  are  aware  that  such  was  the  opinion  of  our  late  Brother 
Wation. 

(a)  E.  B.  &  E.  914. 
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Pollock,  C.  B.,  also  said. — I  would  add  for  myself  a  few 
words  with  reference  to  the  case  of  WaUis  v.  Swinburne  {a\ 
«•  by  which  I  consider  this  Court  bound  until  it  is  oTermled 

FABaiNQTON. 

by  a  Court  of  error.    I  took  no  part  in  that  judgment,  being 
engaged  at  Nisi  Prius  at  the  time  the  case  was  argued,  and 
I  am  by  no  means  satisfied  that  full  effect  was  given  to  the 
construction  of  which  the  52nd  section  of  the  6  Gea  4, 
c.  16,  is  capable;  for  there  being  three  sureties,  one  of 
whom  became  banknipt,  it  is  clear  that  the  bolder  of  the 
promissory  note  could  have  proved  for  the  amount  under 
the  bankruptcy  of  that  surety,  and  if  he  had  done  so,  I 
apprehend  that  neither  of  the  other  sureties  could  have 
maintained  an  action  against  the  bankrupt  in  respect  of  any 
money  which  they  paid.     Certainly  the  old  doctrine  (more 
than  once  enunciated  by  Lord  JEldon)  was  this: — That  the 
payment  of  a  dividend  and  the  obtaining  a  certificate,  so  &r 
as  the  bankrupt  is  concerned,  is  to  be  considered  as  a  full 
satisfaction  of  the  debt     According  to  that  doctrine,  if  the 
holder  of  a  security  proves  the  debt  under  the  bankruptcy 
of  one  of  two  sureties,  the  receipt  of  a  dividend  would  pre- 
vent the  other  fi-om  making  any  claim  upon  his  co-surety. 
Indeed,  I  am  far  from  being  satisfied  that,  as  between  co- 
sureties, there  is  not  the  same  promise  and  the  same  liability, 
and  that  in  one  sense  they  are  sureties  one  for  the  other; 
fur  though  in  the  case  of  two  sureties  each  is  bound  to  pay 
a  part,  yet  each  is  bound  to  pay  the  whole  if  the  other  is 
incapable  of  doing  so;  and  there  is  a  contract  between  them 
that  in  such  case  the  one  will  repay  the  other  if  he  is  able, 
but  if  he  becomes  bankrupt  he  cannot     Though  I  feel 
myself  bound  by  the  decision  in  WalUs  v.  Swinburne^  I 
cannot  help  making  these  remarks  because  they  tend  to 
throw  some  light  upon  our  present  decision.     Certainly,  I 
consider  that,  where  a  debt  is  proveable,  it  makes  no  differ- 

(a)  1  £xch.  203. 
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encc  whether  it  is  proved  by  the  surety  or  the  person  who        18G0. 

holds  the  security.  ^jT^'^^ 

Judgment  for  the  defendant.  „, 

Fabringtoit. 


Greet  v.  Webb  (a). 
X)eCLA RATION. —That,  by  indenture  dated  the  20th  DecUntion.on 

.  .  ,         .  .  *"  indenture  of 

of  February,  1857,  in  consideration  of  1500/.  paid  to  assignment  of 
and  for  the  use  of  the  defendant,  the  defendant  and  hold  messu- 
one  W.  B.  bargained,  sold  and  assigned  to  the  plaintiflF  ©f  raiortgago  to 
certain  premises  therein  mentioned,  to  bold  for  the  residue  ^7^1^'' 
of  certain  terms  of  years,  wanting  one  day,  subject  to  the  defonV  t 
a  proviso  for  redemption,  that  is  to  say,  on  payment  by  'jould  durinfir 
the  defendant  or  his  representatives,  to  the  plaintiff  or  his  »°ce  of  the 

terms,  and 

representatives,  of  1500/.  on  a  day  therein  named.     And  while  the 

,  .  1500/.  should 

the  defendant  did  thereby  covenant  with  the  plaintiff  for  bo  unpaid,  or 
the  payment  of  the  said  sum  of  1500/.  and  interest.     And  messuages 
further  that  the  defendant,  his  executors,  &c.,  should  and  ^n^er  the  ^ 
would  from  time  to  time,  and  at  all  times  thereafter,  during  JUdenture^con- 
the  continuance  of  the  said  term  of  years,  as  long  as  the  t»'ned»  w  **»« 

•f  '  o  rents  and 

sum  of  1500/.  or  the  interest,  or  any  part  thereof  respect-  ohscTre  the 

"^    *  *■  covenants 

ively,  should  remain  unpaid,  or  until  the  several  messuages  contained  in 

the  leases  on 

and  tenements  should  be  sold  under  the  power  thereinafter  the  lessees* 
contained,  well  and  truly  pay  the  several  rents  reserved,  formed,  and 
and  observe,  perform,  fulfil  and  keep  the  several  covenants,  niis^  insured 
provisoes  and  agreements  contained  in  the  indentures  of  firo?&c"  '?he 
lease  of  the  premises  on  the  lessees'  part  to  be  performed ;  fn'JJe"*^ 
and  also  keep  the  premises  insured  from  loss  or  damage  were,  that  the 

*  *-  *^      lessees  should 

by  fire,  and  deliver  the  policy  and  receipts  for  the  premiums  repair,  &c. 

•^  .      ,  .  ,     '      ,  Breaches :  that 

to  the  plaintiff;  and  in  case  the  defendant  should  refuse  or  defendant  did 

not  pay  the 
rents  or  per- 
form the  covenants,  but  made  default  in  repairing  and  insuring.    The  Court  refused  to  permit 
the  defendant  to  plead,  that  the  cause  of  action  accrued  before  the  defendant  became  bankrupt, 
together  with  a  plea,  on  equitable  grounds,  that  the  defendant  did  what  was  complained  of  by  the 
plaintiflT's  licence. 

(n)  Decided  in  Hilary  Term,  Jan.  26. 
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cease  to  make  or  continae  the  insurance,  or  produce  re* 
ceipts,  it  should  be  lawful  for  the  plaintiff  to  make  and 
continue  the  like  insurance,  and  that  the  sum  which  he 
should  expend,  with  interest,  should  be  a  charge  on  the 
premises  assigned,  and  recoverable  in  like  manner  as  the 
150021  (The  covenants  in  the  lease  were  (inter  alia)  thafl 
the  lessee  should  at  all  times  during  the  continuance  of  the 
term,  repair,  uphold,  maintain,  &c,  the  messuage :  that  h^ 
should  insure),  fireach:  that  though  the  1500/.  remained 
unpaid,  and  the  messuages,  &c.  had  not  been  sold,  yet  tl^ 
defendant  did  not  pay  the  rents  reserved,  or  fulfil  t^ 
several  covenants,  but  made  default  in  payment  of  cer(i^;j 
of  the  rents,  in  repairing,  upholding,  &c.,  and  in  insori^ 
and  keeping  insured  the  premises,  from  loss  or  damage  bj 
fire,  whereby  the  plaintiff  was  forced  to  expend  money  m 
payment  of  arrears  of  rent,  and  in  repairing  and  keeping 
the  premises  insured,  &c. 


T.  J.  Clark  now  moved  for  leave  to  plead  the  following 
pleas. — First :  that  the  cause  of  action  accrued  before  the 
defendant  became  bankrupt  Secondly :  a  plea  on  eqiut- 
able  grounds  that  the  defendant  did  what  was  complained 
of  by  the  plaintiff's  licence. — The  first  plea  ought  to  be 
allowed.  The  defendant  being  possessed  of  certain  terns 
of  years,  assigned  them  to  the  plaintiff  by  way  of  mortgage^ 
and  entered  into  these  covenants  for  the  purpose  of  secaxioS 
the  principal  debt.  If  this  action  can  be  maintained,  the 
plaintiff  may  recover  for  breaches  of  covenant  thougk  itt 
actual  possession  of  the  rents,  and  would  be  only  liable  to 
account  to  the  assignees  under  the  bankruptcy  ibr  any 
surplus  after  the  realization  of  his  security.  By  taking 
possession,  the  mortgagee  may  deprive  the  mortgagor  of  the 
power  of  performing  his  covenant,  and  yet  it  is  contendeOf 
that  notwithstanding  his  bankruptcy  the  mortgagor  diall 
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never  get  rid  of  his  liability.  In  Warbvrg  ▼.  Tucker  {a) 
it  was  not  alleged  that  the  breaches  of  covenant  were  before 
the  bankruptcy.  Here  the  plea  is,  that  the  breaches  were 
before  the  bankruptcy,  so  that  the  repairs  required  to 
be  done,  all  the  liability  accrued,  and  the  claim  was  ascer- 
tained before  the  bankruptcy.  The  plaintiff  might  have 
proved:  he  might  have  realized  his  security  and  proved 
for  the  balance.— He  referred  to  the  12  &  13  Vict.  c.  106, 
88.  178,  145,  Hankin  v,  Bennett  (b\  Ex  parte  Barwis  (c), 
and  Young  v.  Winter  (d).  [Channelly  B.,  referred  to  WdUis  v. 
Swinburne  (e).  Pollock^  C.  B. — No  doubt  it  is  the  policy 
of  the  Bankrupt  Laws  that  the  bankrupt  should  be  freed 
from^all  liabilities ;  but  the  200th  section  makes  the  certifi- 
cate  a  release  from  those  claims  and  demands  only  which 
are  proveable  under  the  bankruptcy.] 

Per  Curiam  (/). — There  will  be  no  rule. 

Rule  refused. 

(a)  See  5  £.  &  B.  384. 894.  (e)   1  Ezch.  203. 

(ft)  8  Exch.  107.  114.  (J)  PoUock,  C.  B.,  JiiarHn,  B., 

(c)  25  L.  J.,  N.  S.,  Bkpt.  10.  and  BramweU,  B. 

(d)  16  C.  B.  401. 
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WniTTALL  w.  Campbell.  May  7. 

fYA  TKIN  WILLIAMti  had  obtained  a  rule  calling  on  An  officer  in 

ocr  luftie8tv*8 

the  plaintiff  to  shew  cause  why  he  should  not  give  securi-  Indian  Army, 
ties  for  the  defendant's  costs.  ^s'iding^and 

The  affidavit  of  the  defendant's  attorney,  made  in  support  i^c^in*  Indb" 
pf  the  application,  stated  that  the  plaintiff  was  permanently  ^Ji" ^n^^^o 
resident  in  the  East  Indies,  having  gone  there  some  years  ^^^  security 

lOi  C08XS. 

ago  as  a  surgeon  in  the  military  service  of  the  East  India 
Company. 

The  affidavits  in  reply  stated  that  the  plaintiff,  in  1840, 
obtained  an  appointment  from  the  Military  Department  of 
the  Honourable  East  India  Company,  as  assistant  military 
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surgeon  in  their  army  on  their  Bengal  establishment :  that 

he  left  this  country  for  service  in  India,  under  orders  firom 

^     V-  the  late  Court  of  Directors  of  the  Honourable  East  India 

Campbell. 

Company,  and  remained  in  India  on  active  service  until 
18559  when  he  obtained  leave  of  absence  from  the  com- 
mander in  chief  in  India  on  medical  certificate,  and  returned 
to  England :  that,  such  leave  of  absence  having  expired  in 
1857,  he  returned  to  the  East  Indies,  where  be  has  ever 
since  remained  in  actual  service  as  a  military  surgeon :  that 
the  plaiutiff,  as  such  military  surgeon,  was  by  the  21  &  22 
Vict.  c.  106,  and  the  proclamation  of  the  Government  of 
India,  in  the  year  1858  transferred  to,  and  he  now  is  in 
actual  service  as  a  military  surgeon  in  her  Majesty *8  Indian 
army,  with  the  Artillery  detachment  at  Agra  in  the  East 
Indies. 

Joseph  Broum   now  shewed   cause. — The   plaintiff  b 
exempt  from  liability  to  find  security  for  costs,  being  in  the 
public  service  of  the  country.    In  Garwood  v.  Bradbum{a) 
this  exemption  was  allowed  in  the  case  of  a  private  soldier 
in  the  service  of  the  East  India  Company.    [Chajmellf  B. —  ^* 
When  the  case  was  before  me  at  Chambers,  I  thought  tha^.^ 
as  it  appeared  that  the  plaintiff  was  abroad  by  order  of  tb^^ 
Sovereign,  the  defendant  was  not  entitled  to  call  on  hii 
to   give   security  for   costs,    and    therefore   I   refused 
make  an  order.]     Since  the  passing  of  the  21  &  22  Vice 
c.  106,  the  plaintiff  has  been  immediately  in  the  service  of 
the  Crown,  and  therefore  the  case  is  directly  within  the 
authority  of  Evering  v.  Chiffendm  ^b)  and  Lord  Nugent  f. 
Harcourt  (c).     In  Garwood  v.  Bradbum  (a)  Coleridge^  J^ 
said  that  the  limits  within  which  the  Courts  have  bounded 
themselves  in  making  parties  give  security  for  costs  ought 
not  to  be  extended. 

(a)  9  Dowl  1031.  (ft)  7  Dowl.  536. 

(c)  2  Dowl.  578. 
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Watkin  Williams^  in  support  of  his  rule. — The  principle 

is  that,  if  a  plaintiff  is  absent  permanently,  he  shall  be 

compelled  to  give  security  for  costs,  unless  his  absence  is  r- 

Campbell. 
involuntary.     In  Ganoood  v.  Bradbum  (a)  a  different  rule 

was  acted  upon ;  but  it  is  submitted  that  that  case,  which 
was  in  the  fiail  Court,  was  erroneously  decided.  There  is 
a  distinction  between  the  service  of  the  Queen  and  that  of 
the  East  India  Company.  An  oflScer  in  the  service  of  the 
Queen  does  not,  while  an  officer  in  the  service  of  the 
Company  does,  acquire  a  domicile  by  residence  and  service 
in  India:  The  Attorney  General  v.  Napier  (b),  Forbes  v. 
Forbes  (c),  Brvee  v.  Bruce  (d).  The  reason  is  that  it  was 
presumed  that  an  officer  in  the  service  of  the  East  India 
Company  went  to  India  voluntarily.  If  a  plaintiff  is  abroad 
voluntarily,  he  may  be  called  upon  to  find  security  for  costs. 
The  place  of  enlistment  is  not  material.  The  Queen*s 
Indian  army  is  a  foreign  army,  and  a  person  who  enlists 
in  it  goes  to  reside  abroad  voluntarily;  not  simply  in 
obedience  to  the  orders  of  the  Sovereign.  [^fVilde,  B. 
— Suppose  an  officer  in  the  Queen*s  service  exchanged 
into  a  regiment  going  to  the  East  Indies,  would  you  con- 
tend that  he  must  therefore  give  security  for  costs  ?]  It  is 
not  necessary  to  decide  that  point.  The  circumstance 
that  her  Majesty  is  the  supreme  ruler  of  India  does  not 
affect  the  question.  By  the  21  &  22  Vict.  c.  106,  s.  56, 
the  military  forces  of  the  Company  are  liable  to  serve  her 
Majesty  within  the  same  territorial  limits  only  as  if  they 
had  continued  in  the  service  of  the  Company. 

PoLix)CR,  C.  B. — The  rule  must  be  discharged.  The 
plaintiff,  being  absent  in  India  in  the  service  of  her  Majesty, 
ought  not  to  be  called  upon  to  give  security  for  costs. 

(a)  9  Dowl.  1031.  (c)  Kay,  341.  356. 

{b)  6  Exch.  217.  (d)  2  Bos.  &  P.  229,  note. 

VOL.  v.— N.  ».  R  R  KXCH. 
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Brahwell,  fi. — I  am  of  the  same  opinion.  Assuming 
the  position  to  be  correct,  that  the  criterion  is  whether  the 
absence  of  a  plaintiff  is  voluntary  or  involuntary,  I  think 
it  is  involuntary  in  the  case  of  a  person  who  is  engaged 
in  the  service  of  the  Crown  in  a  foreign  country  which  he 
cannot  quit  without  a  breach  of  duty. 


WiLDEy  B. — I  am  of  the  same  opinion.  The  qoestioo 
does  not  turn  upon  the  voluntary  absence  of  the  party,  in 
the  sense  in  which  the  expression  would  be  understood  in 
cases  relating  to  domicile. 


Channell,  B.,  concurred. 


Rule  dischaiged. 


April  HI . 


Where  a  plea 
that  the  plain- 
tiff since  the 
last  pleading 
had  been  con- 
Ticted  of  felony 
is  pleaded  puis 
darrein  con- 
tinaanec,  the 
plaintiff  may 
confess  the  plea 
and  si 


ment  for  nts 
costs,  by  rule  23 
of  the  Plead- 
ing Rules, 
Trin.T.1853. 


Babnett  V,  The  London  and  North  Western  Railway 

Company. 

X  HIS  was  an  action  against  the  defendants  for  an  alleged 
loss  of  forty  dozen  boots  and  shoes,  packed  in  hamperii 
delivered  by  the  plaintiff  to  the  defendants  to  be  carried 
by  them.     There  was  a  second  count  in  trover. 

On  the  2l8t  of  November,  1859,  the  defendanu  pleaded 
payment  into  Court  of  lOs.  as  the  price  of  the  hampeHi 
and  *'  not  guilty"  and  **  not  possessed  "  as  to  the  residue  of 
the  declaration. 

On  the  17th  of  January,  1860,  the  plaintiff  replied, 
taking  the  lOs.  out  of  Court  in  full  satisfaction  and  dii- 
charge  of  the  cause  of  action  in  respect  thereoC  After 
the  delivery  of  the  pleas  and  before  the  replication,  vift  oo 
the  9th  of  January,  1860,  the  plaintiff  was  convicted  of 
felony,   and,  on  the  29th  of  January,  on  the  motion  of 
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a  rule  nisi  was  granted,  calling  on  the  plainti£P  to        i860. 
shew  cause  whj  all  proceedings  in  the  cause  should  not  be      ^T^^"*^^ 
stayed,  or  why  the  defendants  should  not  be  at  liberty  to  «• 

•^  LOMDON 

plead  the  conviction  of  the  plaintiff  for  felony,  and  why  amd 
the  replication  should  not  be  set  aside  to  enable  the  dc-  Wkstsut 
fendants  to  do  so.  Cause  was  shewn  on  the  3 1st  of  January 
by  Crtorge  Browne^  for  tbe  plaintiff,  and  the-  rule  was  then 
made  absolute  that  the  defendants  should  be  at  liberty  to 
plead  the  conviction  of  the  plaintiff  for  felony  since  the 
pleas  and  before  replicatiou,  and  that  the  replication  should 
be  set  aside  to  enable  the  defendants  to  do  so. 

The  defendants  then  pleaded. — That  since  the  last  plead- 
ing in  this  cause,  at  the  General  Quarter  Sessions  of  the 
Peace  for  our  lady  the  Queen,  holden  at  Birmingham,  in 
and  for  the  borough  of  Birmingham,  in  the  county  of  War- 
wick,  &c.  (setting  out  the  indictment,  trial,  conviction,  and 
sentence  of  two  years  imprisonment  of  the  plaintiff  for  felo- 
niously receiving  certain  goods,  knowing  them  to  have  been 
stolen),  whereby  the  causes  of  action,  and  the  plaintiff^s 
claim  in  the  said  action  were  forfeited  to  our  lady  the 
Queen:  that  all  things  were  done,  &c.,  necessary  to 
make  the  conviction  and  judgment  valid :  that  the  same 
were  valid :  that  they  are  still  in  full  force  and  not 
reversed :  that  the  matters  took  place  after  the  last  plead- 
ing :  that  the  plaintiff  has  not  been  pardoned,  &c.  Upon 
tbe  plea  judgment  was  signed  by  tbe  plaintiff  in  the  follow- 
ing form :  **  For  plaintiff,  on  confession  of  plea  of  puis 
darrein  continuance." 

On  a  former  day  in  this  Term,  Phipson  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  judgment 
signed  should  not  be  set  aside,  or  why  all  further  proceed- 
ings on  such  judgment  should  not  be  stayed ;  against  which 

G.  Broume  now  shewed  cause. — The  judgment  signed  is 

R  R    2 
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correct ;  and  the  plaintiff  is  entitled  to  costs  under  Rule  23 

of  the  Pleading  Rules,  T.  T.,  1853.,  "  which  provides  that 

«•  when  a  plea  is  pleaded  with  an  allegation  that  the  matter  of 

London  "^  '^  ^  ^ 

AND         defence  arose  after  the  last  pleading,  the  plaintiff  shall  be 
Western      at  liberty  to  confess  such  plea,  and  shall  be  entitled  to  tbe 
costs  of  the  cause  up  to  the  time  of  pleading  such  plea." 
The  Crown  is  entitled  to  the  goods  and  chattels  of  a  felon 
convict,  but  a  pending  action,  in  which  the  felon  isplaintiC 
does  not  pass  to  the  Crown.     The  Crown  has  no  greater 
rights  than  the  assignee  of  an  insolvent  or  banknipt  would 
have  had  before  the  passing  of  the  Common  Law  Procedure 
Act,  1852,  sect.  142.     In  Plummer  v.  Hedge  (a),  the  plain- 
tiff having  become  insolvent  after  issue  joined,  the  defend- 
ant, by  leave  of  a  Judge  given  under  that  section,  pleaded 
a  plea  of  the  plaintiff  s  insolvency,  withdrawing  his  original 
pleas.     The  plaintiff  having  contessed  the  plea,  the  (3oort 
held  that  he  was  entitled  to  costs  under  the  above  Rule.   A 
convicted  felon  may  maintain  an  action  for  an  injury,  such 
as  an  assault  and  battery :  Vin.  Ab.  "  Utlawry"  (L.),  "A^ 
tions  Forfeited.*'     Although  the  right  of  action  is  forfeited 
to  the  Crown,  the  right  to  the  costs  remains.     In  Hartq 
V.  Jacob  (i),  where  the  plaintiff,  after  issue  joined,  had  been 
convicted  of  felony  and  sentenced  to  transportation,  the 
Court  made  absolute  a  rule  that  the  plaintiff  or  his  attorney 
should  give  security  for  costs.     The  right  to  sign  judgment 
for  these  costs  does  not  fall  within  the  description  of  goods 
or  chattels.     [  Wilde,  B.— The  case  of  Plummer  v.  Hedge{h) 
certainly  shews  that,  though  the  right  of  action  may  be 
gone,  the  right  to  the  costs  may  remain.]     The  defendant, 
having  pleaded  the  plea  puis  darrein  continuance,  must  do 
so  subject  to  all  the  usual  incidents  in  such  a  case. 

Phipson,  in  support  of  the  rule. — The  23rd  Rule  does 
(«)  24  L.  J.,  N.  S.,  Q.  n.  24.  {b)  1  B.  &  Aid.  159. 
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Dot  give  to  a  party  in  the  position  of  the  plaintiff  the  right 
to  sign  judgment  for  his  costs.  All  matters  which  go  to 
increase  the  personal  estate  of  a  felon  are  forfeited  to  the  v. 

London 
Crown :  though  if  the  action  had  been  simply  for  an  injury  and 

to  the  person  it  would  not  have  passed  to  the  Crown,  WssTSBxr 
because  such  an  action  is  not  in  respect  of  the  personal 
estate.  It  cannot  be,  that  in  all  cases  a  plaintiff  is  to  get 
his  costs  on  a  plea  puis  darrein  continuance ;  for  instance, 
if  since  the  last  pleading  the  plaintiff  has  released  the  debt 
and  costs,  and  the  defendant  has  pleaded  the  release  puis 
darrein  continuance.  Here  the  cause  of  action  and  all  that 
appertains  to  it  are  gone.  [BramweUy  B.— The  point  is 
new.]  Before  the  Rules  of  T.  T.  1853,  if,  upon  the  plead- 
ing of  a  plea  puis  darrein  continuance,  the  plaintiff  stopped, 
the  practice  was  that  he  paid  no  costs.  There  is  no  aflS- 
davit  that  the  attorney  has  any  lien  on  the  costs.  [Martin^ 
B. — It  would  seem  that  although  the  cause  of  action  is  for- 
feited to  the  Crown,  the  action  is  not :  there  are  no  means 
by  which  the  Crown  could  make  itself  a  party  to  the 
action.] 

Cur,  adv,  vult 

Pollock,  C.  B.,  now  said : — This  was  an  action  against 
the  defendants  to  recover  the  value  of  certain  goods 
in  hampers.  The  defendants  pleaded,  and  paid  lOs.  into 
Court  with  reference  to  the  hampers.  The  real  defence  was 
that  the  whole  matter  was  a  fraud — an  attempt  to  recover 
the  value  of  goods  which  were  never  sent  by  the  railway. 
After  the  money  had  been  paid  into  Court,  the  plaintiff 
was  indicted  for  receiving  goods  knowing  them  to  have  been 
stolen.  Notwithstanding  his  conviction  and  sentence  the 
plaintiff^s  attorney  went  on  and  took  the  money  out  of 
Court.  The  defendants  pleaded  the  conviction  puis  darrein 
continuance.    The  plaintiff  replied,  confessing  the  plea,  and 
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1860.        prayed  judgment  for  his  costs  to  the  time  of  pleading,  under 

^^^'^^      Rule  23  of  the  Pleading  Rules  of  T.  T.  1853.     Mr.  Bdpm, 

V.  on  behalf  of  the  defendants,  then  moved  for  a  rule  to  shew 

London 

AND         cause  why  the  judgment  should  not  be  set  aside  and  the  pith 

Western      cecdings  Stayed.     But  Rule  23  in  its  scope  clearly  contem- 

LWAT  Co.   p|{^(^3  ^i^jg  ^^^^^  QQ^  ^^  cannot  deal  with  the  matter  otbe^ 

wise  than  by  dischai]ging  the  rule  to  set  aside  the  judgment 
It  is  probable  that  there  was  some  foundation  for  the  defence 
suggested  on  the  part  of  the  defendants.   Perhaps  not  modi 
injustice  would  be  done  to  a  man  suffering  punishment  ibr 
the  offence  of  which  the  plaintiff  has  been  guilty,  io  tap- 
posing  that  the  demand  was  a  fraud  upon  the  defeodaotflL 
But  if  so  the  course  of  the  defendants  should  have  been 
to  persist  in  their  defence.   Instead  of  doing  so,  they  shelter 
themselves  behind  a  plea  that  the  right  of  action  is  gone. 
Instead  of  fairly  trying  the  question  upon  the  merits  tbej 
turn   round  on  the  plaintiff  and  say,  **  You  are  a  feloQ 
convict  and  cannot  sue."     The  rule  must,  therefore,  be 
discharged. 

Martin,  B.  and  Wilde,  B.  concurred. 

G.  Brotone  applied  that  the  rule  should  be  disduuged 
with  costs. 

Per  Curiam. — The  costs  are  costs  in  the  cause. 

Rule  discbaiged. 
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1860. 


Bruce  and  Another  v.  Helliwbll.  '*^''"  '^^' 


T 


HIS  was  a  special  case  stated  by  consent  and  by  order  An  Act  for 

^      -    .  enclosing  lands 

of  a  J  Udge.  in  the  town. 

The  decUuration  contained  two  counts:  First,  that  the  field, 55 Geo. 3, 

plaintiSs  were  lawfully  possessed  of  and  entitled  to  the  free  ^0*"^  lh*J**' 

and  exclusive  right  and  liberty,  by  themselves,  their  depu-  e»"'«n^«  ^^ 

ties  and  licensees,  of  shooting  and  killing  grouse  in,  upon  moorsandwaste 

and  throughout  certain  closes  of  land  therein  named,  situ-  township:  that 

J.  S.,  as  lord 

ate  m  the  county  of  York,  and  that  the  defendant  disturbed  of  the  manor 
the  plaintiffs'  said  right  by  shooting  and  killing  game  on  township  of 
the  said  closes.     Second  count :  trover  for  the  conversion  parcel,  was 

of  dead  irroiise  ^^^^^  °'. 

01  aeaa  grouse.  ^^^  ^jj  ^^ 

the  several 
commons,  &c., 
•od  of  coal  mines  and  Tcins  of  coal,  and  of  other  mines  and  minerals,  and  likewise  of  certain  lands 
within  the  township ;  and  that  J.  S.  and  others,  as  owners  of  lands  within  the  township,  were 
•otitled  to  right  of  common  upon  the  said  commons,  moors.  Sic,  proceeded  to  appoint  a 
Commissioner  for  allotting  the  commons,  &c.  Section  22  enacts,  that  the  Commissioner  shall 
allot  to  the  lord  of  the  manor  one-sixteenth  part  as  compensation  for  his  right  and  interest  in 
and  to  the  soil  of  the  commons,  &c.  By  section  52.  it  is  provided  and  enacted  that  "  nothing 
in  the  Act  contained  shall  defeat,  lessen  or  prejudice  the  right,  title  or  interest  of  the  lord  of 
the  manor  to  the  mines,  beds  and  scams  of  coal ;  or  to  the  mines,  minerals  or  fossils  in  or  under 
the  laid  commons,  moors,  &c.,  thereby  intended  to  be  divided  and  enclosed,  or  to  any  seigniories 
or  royalties  incident  or  belonging  to  the  said  manor,  the  same  being  thereby  reserved  to  the  lord 
or  lords  of  the  said  manor  for  the  time  being,  with  full  power  for  him  and  them  at  all  times  to 
bold  and  enjoy  all  grave  rents,  copyhold  rents,  quit  rents,  &c.,  not  extinguished,  &c.,  fines, 
reliefih  duties,  customs  and  services,  and  all  courts  and  perquisites  and  profits  of  courts,  and  liberty 
of  hawking,  bunting,  coursing,  fishing,  and  fowling,  within  and  throughout  the  said  township 
of  Stansfieid  and  the  said  manor,  and  all  goods  and  chattels  of  felons  and  fugitives,  felons  of 
thcmselret,  persons  outlawed,  waived  and  put  in  exigent,  deodands,  treasure*trove,  waifs,  estrays, 
forfeitures,  royalties,  jurisdictions,  franchises  and  privileges  whatsoever  to  the  said  manor  inci- 
dent and  appertaining  (other  than  and  eicept  such  right  as  could  or  might  be  claimed  by  him  as 
owner  of  the  soil  and  inheritance  of  the  said  commons),  in  as  full,  ample  and  beneficial  manner, 
to  all  intents  and  purposes  as  if  the  Act  had  not  been  passed.*'  Before  the  passing  of  the  Act, 
J.  S.,  as  lord  of  the  manor,  was  owner  of  the  soil  of  the  commons,  and  as  owner  of  the  soil  of 
the  commons  had  the  free  and  exclusive  right  and  liberty  of  shooting  and  killing  game  thereon. 
There  was  no  right  of  free  chase  or  free  warren  within  the  manor. —  Held,  that  the  intention  of 
the  Act  was  not  to  reserve  or  create  a  right  of  hawking,  hunting  &c  ,  througliout  the  township 
and  manor,  which  would  bo  a  territorial  right,  but  merely  to  preserve  the  seigniorial  right  of 
hmwkinff,  hunting,  &c.,  if  any  such  existed  at  the  time  of  the  passing  of  this  Act ;  and  that, 
inatmucn  as  no  right  of  free  warren  or  free  chase  existed  over  the  lands  in  question,  the  exclusive 
right  of  the  lord  to  kill  game  over  the  portions  of  commons  and  moors  allotted  to  others  was 
•itingiiithed  by  the  allotment  in  pursuance  of  this  Act. 
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Picas.     First,  not  guilty.    Secondly,  a  denial  of  the  right 
in  the  first  count  alleged.     Thirdly,  a  denial  of  the  posses- 
„     ^'  sion  allcired  in  the  count  in  trover.     Issue  was  joined  on 

IlELLIWELU  °  " 

these  pleas. 

The  plaintiffs  are  lords  of  the  manor  of  Rawtonstall  with 
Stansfield. 

Before  and  at  the  time  of  the  passing  of  the  Inclosure 
Act  hereinafter  referred  to  the  Hon.  and  Rev.  John  Lamilej 
Savile  (under  whom  the  plaintifis  claim)  was  lord  of  the 
manor,  and,  as  such,  owner  of  the  soil  of  the  commoi».^^ 
moors  and  waste  grounds  mentioned  in  the  Act. 

As  owner  of  the  soil  of  the  commons,  moors  and  wastes^ 
he  had,  before  and  at  the  time  of  the  passing  of  the  Ac^ 
the  free  and  exclusive  right  and  liberty,  by  himself^  his 
deputies  and  licensees,  of  killing  grouse  and  other  game 
thereon. 

There  was  no  right  of  free  chase  or  free  warren  within 
the  manor. 

In  1815  an  Act  was  passed,  55  Geo.  3,  c  xxxii./'For 
inclosing  lands  within  the  township  of  Stansfield,  in  the 
county  of  York."  The  Act  recites  the  existence  of  "com- 
mons, moors  and  waste  grounds  and  parcels  of  waste  in  the 
township :  that  J.  Lumley  Savile,  as  lord  of  the  said  manor, 
of  which  manor  the  tpwnsbip  of  Stansfield  was  parcel,  was 
owner  of  the  soil  of  the  commons,  moors  and  waste  grounds, 
and  also  of  the  coal  mines,  veins  and  seams  of  coal,  and 
all  other  mines  and  minerals  therein,  and  was  likewise 
owner  of  certain  lands,  tenements  and  hereditaments  in  the 
township :  that  his  then  Majesty  was  patron  of  the  vicarage 
of  Halifax,  and  the  Rev.  H.  W.  Coullhurst  was  vicar 
thereof,  and,  as  such,  entitled  to  the  tithes  of  agistment 
and  other  vicarial  tithes  within  the  township:  that  J. Lum- 
ley Savile  and  others  therein  named,  and  others  as  owners 
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and  proprietors  of  lands  and  tenements  within  the  said 
township  of  Stansfield^  were  entitled  to  right  of  common 
upon  the  said  commons,  moors  and  wastes.     It  proceeds  to  9, 

HflLUWELL. 

appoint  a  Commissioner  for  setting  out,  dividing  and  allot- 
ting the  commons,  moors  and  waste  grounds  amongst  the 
owners,  proprietors  and  other  persons  interested  according 
to  their  respective  rights,  shares  and  interests  therein. 

By  sect.  22  it  is  enacted  that,  after  setting  out  the  roads 
and  highways,  and  the  allotments  for  watering  places  and 
quarries,  the  Commissioner  should  set  out,  allot  and  award 
to  the  lord  of  the  manor,  as  a  compensation  for  his  right 
and  interest  in  and  to  the  soil  of  the  said  commons,  moors  and 
waste  grounds  within  the  said  township  of  Stansfield,  one  full 
sixteenth  part  of  the  remainder  of  the  said  commons,  moors 
and  waste  grounds ;  such  sixteenth  to  be  over  and  above  and 
exclusive  of  the  allotments  thereinafter  directed  to  be  made 
to  the  said  J.  Lumley  Savile  in  respect  of  the  messuages, 
cottages,  lands  and  grounds  in  right  whereof  he  was  en- 
titled to  allotment,  and  also  exclusive  of  the  allotment  for 
working  quarries.  And  the  Commissioner  was  also  to 
award  an  allotment  to  the  lord  in  lieu  of  his  working  stone 
quarries. 

By  section  24,  part  of  the  commons,  moors  and  waste 
grounds  were  directed  to  be  allotted  and  sold  to  defray  the 
expense  of  obtaining  the  Act  and  other  expenses. 

By  section  26,  an  allotment  was  to  be  awarded  to  the 
vicar  of  Halifax  in  respect  of  vicarial  tithes. 

By  section  32,  the  Commissioner  was  required  to  allot 
the  residue  of  the  commons,  moors  and  waste  grounds 
thereby  directed  to  be  divided  and  allotted  unto  and 
amongst  the  several  owners  and  proprietors  of  ancient 
messuages,  cottages  and  tofts,  having  rights  of  common 
therein,  and  owners  and  proprietors  of  ancient  enclosed 
land  within  the  said  township,  in  full  bar  and  compensation 
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1860.        ^f  ^^^  ^^^  ^^^^^  respective  rights  and  interests  in,  over  or 
^^'^"'f^^      upon  the  said  commons,  moors  and  waste  grounds. 

o.  By  section  41,  provision  was  made  for  allotments  to  the 

lord  in  lieu  of  certain  chief  rents,  fee  farm  rents,  quit  rents, 
and  other  annual  payments,  payable  by  certain  owners  of 
estates  within  the  said  township. 

By  section  52,  it  was  provided  and  enacted  that  nothing 
in  that  Act  contained  should  defeat,  lessen  or  prejudice 
the  right,  title  or  interest  of  the  lord  or  lords  of  the  md 
manor  of  Bawtonstall  with  Stansfield  for  the  time  being  of 
or  to  the  mines,  beds  and  seams  of  coal,  or  any  mines  of 
iron,  ironstone,  or  other  mines,  minerab  or  fonnb  in  or 
under  the  sud  commons,  moors  or  waste  grounds  therebf^ 
intended  to  be  divided  and  inclosed,  or  to  any  seignioriev 
or  royalties  incident  and  belonging  to  the  said  manof;  che 
same  being  thereby  reserved  to  the  lord  or  lords  of  the  Mid 
manor  for  the  time  being,  with  full  power  for  him  and 
them  at  all  times  to  hold  and  enjoy  all  grave  rents,  copy- 
hold rents,  quit  rents,  free  rents,  and  other  rents  not  ex- 
tinguished and  abolished  and  compensated  for  by  that  Act, 
fines,  reliefs,  duties,  customs  and  services,  and  all  courts, 
and  perquisites,  and  profits  of  courts,  and  liberty  of  hawk- 
ing, hunting,   coursing,   fishing  and   fowling   within  and 
throughout  the  township  of  Stansfield  and  the  said  manor, 
and  all  goods  and  chattels  of  felons  and  fugitives,  felons  of 
themselves,  persons  outlawed,  waived  and  put  in  exigent, 
deodands,  treasure  trove,  waifs,  estrays,  forfeitures,  royal- 
ties, jurisdictions,  franchises  and  privileges  whatsoever  to 
the  said  manor  incident  or  appertaining  (other  than  and 

except  such  right  as  could  or  might  be  claimed  by  him  as 

m 

as  full,  ample  and  beneficial  manner,  to  all  intents  and 
purposes,  as  if  this  Act  had  not  been  passed ;  and  that  the 
lord  or  lords,  and  other  persons  claiming  under  him  or 
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them  as  lord  or  lords  for  the  time  being,  should  and  might 
at  all  times  thereafter  have,  hold,  win,  work  and  enjoy  all 
mines  of  coal,  ironstone,  minerals    and  fossils  of  what  «• 

Hblliwkll. 

oatmre  and  kind  soever,  whether  then  open  or  unopened 
(quarries  of  common  stone  only  excepted),  under  the  said 
commons,  and  the  encroachments,  allotments  and  improve- 
ments made  and  to  be  made  thereupon  &c« 

A  copy  of  the  Act  accompanied  the  case. 

An  award  was  made,  in  1818,  in  pursuance  of  the  Act, 
and  thereby  certain  allotments  were  made  to  J.  Lumley 
Savile,  as  lord  of  the  manor,  as  directed  by  the  said  Act. 

The  closes  mentioned  in  the  declaration  were  parts  of 
the  said  commons,  moors  and  waste  grounds  by  the  said 
Act  directed  to  be  allotted  and  were  by  the  award  allotted 
to  the  vicar  of  Halifax  and  to  certain  proprietors  of  free- 
bold  land  within  the  said  manor,  which  proprietors  had 
rights  of  common  upon  the  said  commons,  moors  and  waste 
grounds.  It  is  admitted  that  since  the  passing  of  the  Act 
the  exercise  of  the  right  of  shooting  has  been  such  that  no 
right  of  shooting  has  been  either  gained  or  lost  by  the  lord 
of  the  manor,  or  by  the  allottees,  or  any  of  them,  or  any 
person  claiming  under  them  or  any  of  them. 

The  defendant,  in  1857,  entered  the  closes  mentioned  in 
the  declaration  and  killed  and  carried  away  grouse,  by  leave 
of  the  owners  of  those  closes  (the  plaintifis  not  being  such 
owners),  but  without  the  leave  of  the  plaintifis. 

The  Court  are  requested  to  decide  how  the  issues  are  to 
be  found;  and  judgment  is  to  be  entered  accordingly,  if  for 
the  plaintifis  with  Is.  damages. 

Butt(mih  whom  was  Aspland)^  argued  for  the  plaintifis. — 
The  plaintifis  are  entitled  to  judgment  The  question  was 
discussed  in  Ewart  v.  Graham  (a),  in  which  it  was  held  in 

(a)  7  11.  L.  331. 
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the  House  of  Lords  that  by  viitoe  of  a  similar  enactment 

a  free  and  exclusive  right  and  liberty  of  shooting  was  Tested 

„    *•  in  the  lord  of  the  manor.     The  case  was  decided  upon  a 

Hbluwsll. 

principle  similar  to  that  in  fFickham  ▼•  Hawker  (a)  it  was 
held  that  if  a  person  who  was  seised  in  fee  of  an  estate  con- 
veys it,  reserving  a  right  of  fishing,  shooting  and  hawking, 
and  the  person  taking  the  estate  executes  the  deed,  though 
the  deed  can  not  operate  by  way  of  reservation,  it  may 
do  so  by  way  of  grant  Lords  Campbell  and  Cranwarth 
considered  that  the  case  of  Greaihead  v.  Morley{b\  was 
distinguishable  from  Ewart  v.  Graham  (c):  Lord  Chm- 
toarth  pointed  out  that,  in  the  latter  case,  after  the  saving 
clause  there  was  an  express  enactment  that  **Sir  James 
Graham,  his  heirs  and  assigns  should,  at  all  times  thereafter,  ^-- 
enjoy  the  right  of  hunting  and  shooting."  In  that  respect  ^^^ 
the  present  case  is  similar  to  that  of  Ewart  v.  Graham(e),.,^  ^, 
The  right  granted  is  limited  to  those  lands  over  whic 
the  lord  had  a  right  of  shooting  at  the  time  of  the  passin 
of  the  Act,  by  the  words  **  in  as  full,  ample  and  benefici 
manner  to  all  intents  and  purposes  as  if  this  Act  bad  n 
passed."  [^Bramwelly  B. — You  read  the  sentence  as  if 
were  *^  in  as  full  and  no  fuller  manner.*']  The  township  ^ 
part  of  the  manor,  and  the  ownership  of  the  soil  in  tb^e 
wastes  of  the  manor  is  vested  in  the  lord.  The  rigVat 
which  is  here  claimed  could  not  have  been  claimed  as  fr^K 
warren,  and,  but  for  the  express  words  of  excepting  or  re- 
serving the  right  of  shooting,  the  allottees  must  have  takeo 
their  allotments  free  from  any  such  right 

Manisty  (with  whom  was  Ckasln/\  for  the  defendant— 
The  real  question  is,  what  was  the  intention  of  the  legisla- 
ture as  expressed  in  the  52nd  section  of  the  55  Gea  S, 

(a)  7  M.  &  W.  63.  (fc)  3  Man.  &  G.  139. 

(c)  7  H.  L.  331. 
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c.  xzxii.     Of  cases  like   the   present,  each  must  depend 

on  the  language  of  the  Act  under  consideration  in  that 

particular  case.     In  Ewart  v.  Graham  the  House  of  Lords  •• 

.  Helliwell. 

held    that   the  clause    before    them   was   an   enacting  as 

well  as  a  saving  clause;  that  it  was  a  mistake  to  treat  it 

simply  as  a  saving  clause.     Here  it  was  the  intention  of 

the   legislature  to  preserve   to  the   lord   such  seigniorial 

rights  as  might  be  proved  to  have  any  existence,  but  not 

any  territorial  rights   over   the  lands  allotted.     There  is 

no  recital,  like  that  referred  to  in  Ewart  v.  Graham  (a), 

that  the  lord  was  possessed  of  any  '*  privileges"  or  rights 

other  than  those  which  he  had  as  lord  of  the  soil.     All 

rights  that  the  lord  could  only  claim  as  owner  of  the  soil  arc 

taken  away,  but  all  that  he  can  claim  as  lord  of  the  manor  is 

reserved  to  him.     The  right  now  claimed  is  a  right  which 

can  only  be  claimed  in  respect  of  the  ownership  of  the  soil. 

In  Ewart  v.  Graham{a)  all  the  learned  Judges  admitted  that 

Greatliead  v.  MorUy  (fi)  is  distinguishable  from  that  case. 

Butt,  in  reply. — The  evident  intention  was  here,  as  in 
Ewart  V.  Graham,  to  give  to  the  lord  of  the  manor  any 
right  of  sporting  which  de  facto  he  exercised  at  the  time  of 
the  passing  of  the  Act.  The  language  of  the  Acts  is  sub- 
stantially the  same. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  defendant 
is  entitled  to  judgment.  By  the  22nd  section  of  55  Gea  3, 
c.  xxxii.,  it  is  enacted  that  the  Commissioner  shall  set  out, 
allot  and  award  unto  the  lord  of  the  manor,  as  a  compensa- 
tion for  his  right  and  interest  in  and  to  the  soil  of  the  com- 
mons, moors  and  waste  grounds  within  the  said  township, 
one  full  sixteenth  part  &c.,  and  an  award  was  made  assigning 

(a)  7  H.  L.  331.  (6)  3  Man.  &  G.  139. 
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I860.  to  the  lord  certain  allotmentSy  which  must  be  taken  to  have 
been  a  compensation  for  his  right  and  interest  in  and  to  the 
soil  of  the  commons,  moors  and*  waste  grounds.  Then,  by 
the  52nd  section,  it  is  provided  and  enacted  **that  nothing  in 
this  Act  contained  shall  defeat,  lessen  or  prejadice  the  right, 
title  or  interest  of  the  lord  or  lords  of  the  said  manor,  of 
or  to  the  mines,  beds  and  scams  of  coal,  or  any  mines  of 
iron,  &c.,  in  or  under  the  said  commons,  moors  and  waste 
grounds,  intended  to  be  divided  and  inclosed.**  It  might  have 
been  supposed  that,  as  the  22nd  section  gave  to  the  lord  a 
compensation  for  all  right  in  the  soil,  all  his  right  to  the 
minerals  was  gone,  bat  the  52nd  section  says  that  he  is  still        ^ 

to  have  a  right  to  the  mines.     (His  Lordship  read  the  re-     

miunder  of  the  section.)   The  question  is  whether  the  right   .^P't 

of  sporting  now  claimed  is  one  which  is  claimed  by  the  plain j- 

tiflRs  as  owners  of  the  soil  and  inheritance;  because,  if  so,  it^  At 
is  not  reserved.     It  seems  to  us  that  it  is  so  churned,  an< 
therefore,  so  far  as  it  relates  to  the  lands  allotted  to  othei 
persons  who  became  owners  of  the  soil,  it  can  no  longer 
claimed  by  the  plaintiflRs  as  representing  the  lords  of  th^ 
manor.     For  these  reasons  it  appears  to  me  that  our  j 
ment  ought  to  be  for  the  defendant. 

Martin,  B. —  I  am  of  the  same  opinion.     Even  if  I  dSW 
not  think  the  decision  of  the  House  of  Lords  in  JEwari   ^^. 
Graham  {a)  correct,  I  am  bound  by  it ;  but  I  concur  wi^ 
it,  and  it  accords  with  the  opinion  which  I  formed  wlk^o 
the  case  was  in  this  Court  (&),  although  I  considered  myself 
bound  by  the  case  of  Greathead  v.  Marley  (r).     The  case  ef 
£wart  V.  Graham  was  this :    Sir  James  Graham  was  lofd 
of  a  manor  within  which  was  a  stinted  pasture  called  Baiky 

(a)  7  H.  L.  331.  (b)  11  Exch.  327. 

(c)  3  Man.  &  G.  139. 
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Hope,  and  as  such  was  owner  of  the  soil  of  the  stinted 
pasture.  The  nature  of  stinted  pasture  was  much  con- 
sidered in  The  Earl  of  LomdaU  v.  Rigg  (a),  where  the  «. 
£zchequer  Chamber  concurred  with  the  majority  of  this 
Court,  that  it  is  an  incorporeal  right,  somewhat  analogous 
to  a  right  of  common ;  that  the  ownership  of  the  soil  was 
in  the  lord,  and  that  as  such  Lord  Lonsdale  was  entitled  to 
the  grouse  upon  it.  Sir  James  Graham  being  the  owner  in 
fee  simple  of  the  soil  of  the  stinted  pasture,  which  was  about 
to  be  inclosed,  there  was  this  proviso  in  the  Act  of  Parlia- 
ment, **  That  nothing  herein  contained  shall  prejudice,  lessen, 
or  defeat  the  right,  title  or  interest  of  the  said  Sir  James  Gra- 
ham, his  heirs  or  assigns,  lords  of  the  said  manor  of  Nichol- 
forest  for  the  time  being,  of,  in,  or  to  any  seigniories,  royalties, 
rights,  or  services,  incident  or  belonging  to  such  manor,  but 
that  the  said  Sir  James  Graham,  his  heirs  and  assigns,  shall 
and  may  from  time  to  time,  and  at  all  times  hereafter,  hold 
and  enjoy  the  same  respectively,  and  all  rents,  services, 
fines,  courts,  courts  leet  and  baron,  perquisites  and  profits  at 
courts,  waifs,  estrays  and  forfeitures,  and  all  coals,  mines, 
minerals,  ores  and  metals  whatsoever,  and  all  powers  of 
winnings  working  and  getting  the  same,  and  all  rights  of 
bunting,  shooting,  fishing  and  fowling  in,  through  and  over 
the  said  stinted  pasture,  and  every  part  and  allotment 
thereof,  and  all  other  seigniories,  royalties  and  privileges  to 
the  lords  of  the  said  manor  of  Nicholforest  for  the  time 
being  incident  or  belonging,  (other  than  and  except  those 
vbich  are  expressly  declared  to  be  barred,  destroyed  and 
eztingaished  by  this  Act),  in  as  full,  ample  and  beneficial  a 
manner  as  they  respectively  could  and  might  have  held  and 
enjoyed  the  same  in  case  this  Act  had  not  been  passed/ 
So  that  there  was  an  express  enactment  which  pointed  to 

{a)  See  1 1  Exch.  654,  and  in  error,  1  H.  &  N.  923. 
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the  Stinted  pasture,  giving  to  Sir  James  Graham  the  right 
of  hawking^  shooting,  fishing  and  fowling  over  the  stinted 
pasture,  and  every  part  and  allotment  thereof,  in  as  full 
a  manner  as  if  the  Act  had  not   passed.     I   apprehend 
that  no   one   can  read   the   facts  of  that   case,  and^tbe 
judgment  in   the   House   of  Lords,   without    concurring 
with  the  observations  which  the  Lord  Chancellor  made 
in  giving  judgment,  that  there  was  an  absolute  enactment 
that  the  right  of  shooting,  which  Sir  James  Graham  had 
before,  should  be   continued   to   him  by  this  Act,  or,  if 
necessary,  granted  to  him  by  virtue  of  it     It  is  clear  that 
the  reasoning  which  prevailed  there  does  not  apply  in  the 
present  case.     The  55  Geo.  3.  c.  xxxii.  recites,  **  that  in 
the  township  of  Stansfield,  in  the  parish  of  Halifax,  in  the 
county  of  York,  there  are  divers  commons,  moors  or  wast^ 
grounds,**  &c. ;    <<  That  the  Hon.  and  Rev.  John  Lumle^ 
Savile,  as  lord  of  the  manor  of  Rawtonstall  with  Stansfielcj 
in  the  said  county  of  York,  of  which  manor  the  said  town- 
ship  of  Stanstield  is  parcel,  is  owner  of  the  soil  of  the  said 
several  commons,  moors  and  waste  grounds,  and  also  of  the 
coal  mines,  veins  and  seams  of  coal,  and  all  other  mines  and 
minerals  therein,  and  is  likewise  owner  of  certain  landsi&c. 
within  the  said  township  of  Stansfield ;  and  it  enacts,  by  the 
22nd  section,  <^That  the  Commissioner  shall,  (after  setting 
out  the  roads,  and  previous  to  any  other  allotment,)  set  out 
and  allot  one-sixteenth  to  the  lord  of  the  manor,  as  a  com- 
pensation  for  his  riffht  and  interest  in  and  to  the  soil  of  tke 
said  commons  within    the   said    township    of  StansfieU. 
Prima  facie  *^  the  soil  *'  means  all  the  soil  and  everything 
connected  with  the  soil.     The  case  states  that,  as  owner  ^ 
the  soil  of  the  said  commons,  the  lord  of  the  manor  hid 
an  exclusive  right  and  liberty  for  himself  and  friends  to 
shoot.     But  that  was  by  virXue  of  his  dominion  over  the 
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soil  as  owner,  not  as  a  separate  franchise.     In  Greathead 

▼•  Marley  (a),  Tindal^  C.  J.,  in  giving  judgment,  points  out 

that  **  it  would  be  against  all  legal  construction,  to  hold  that  v, 

Helliwkll. 
the  power  of  the  lord  of  the  manor  to  hunt  or  shoot  ovef 

a  waste  or  common  within  his  own  manor,  is  merely  a 
'  licence  or  liberty'  incident  to  him  as  lord."  It  is,  by  the  52nd 
section  enacted,  **  That  nothing  in  this  Act  contained  shall 
defeat,  lessen  or  prejudice  the  right,  title  or  interest  of  the 
lord  or  lords  of  the  said  manor  of  Rawtonstall-with-Stans- 
field,  for  the  time  being,  of  or  to  the  mines,  beds  and  seams 
of  coal,  or  any  mines  of  iron,  ironstone  or  other  mines, 
minerals  or  fossils,  in  or  under  the  said  commons,  moors 
and  waste  grounds  hereby  intended  to  be  divided  and  in- 
closed." This  is  an  express  enactment  that  though  the  right 
to  the  surface  soil  is  to  vest  in  the  allottees,  the  right  to 
the  mines  and  minerals  shall  be  preserved  to  the  lord  as 
part  of  that  which  he  had  before  as  owner  of  the  soil.  It 
goes  on :  **  or  to  any  seigniories  or  royalties  incident  or 
belonging  to  the  said  manors  the  same  being  hereby  reserved 
to  the  lord  or  lords  of  the  said  manor  for  the  time  being." 
Next  it  states  what  these  incidents  are:  '* grave  rents,  copy- 
hold rents,  quit  rents,  free  rents  and  other  rents  not  extin- 
gaialied  or  abolished  and  compensated  for  by  this  Act; 
fines,  reliefa,  duties,  customs  and  services,  and  all  courts, 
perquisites  and  profits  of  court,  and  liberty  of  hawking,  hunt- 
ing, coursing,  fishing  and  fowling  within  and  throughout  the 
said  township  of  Stansfield  and  the  said  manor."  The  right 
reserved  is  not  cor^ned  to  the  wastes  to  be  allotted  under  the 
Aci,  but  **  within  and  throughout  the  township  of  Stansfield  and 
the  said  manor^'^  which,  of  course,  must  mean,  '^  if  any  such 
thing  exists."  No  such  liberty  is  found  to  exist  in  this  case, 
but  the  contrary.  The  section  goes  on  further  to  reserve  to 
the  lord  **  goods  and  chattels  of  felons  and  fugitives,  felons 

(a)  3  Man.  &  G.  139. 
YOL.  y. — N.   S.  8  8  EXCif • 
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1860.       of  themselves,  persons  outlawed,  waived  and  pot  in  exigent, 

^^     '     deodands,  treasare-trove,  waifs,  eatrajs^  fbrfeitnrefii^  royaltiei^ 

_     V-  jurisdictions,  franchises  and  privileges  whatsoever  to  the  said 

HSLLIWni.    ;  ,  ir  o 

manor  incident  or  appertaining,  other  than  and  except 
such  right  as  could  or  might  be  claimed  bj  him  as  owner 
of  the  soil  and  inheritance  of  the  said  commons.*  So  that 
the  Act  expressly  enacts  that  whatever  right  was  daimed 
by  the  lord  as  owner  of  the  soil  and  inheritance  of  the 
said  commons  &c,  should  be  taken  away  from  the  lord  and 
go  to  the  persons  to  whom  the  lands  were  allotted. 

In  the  West  Riding  of  Yorkshire  an  idea  prevaib  tha^ 
lords  of  manors  have  a  right  and  liberty  of  hawking^  boo^^ 
ing,  coursing,  fishing  and  fowling,  analogous  to  that  of  free 
warren  or  free  chase.    But  that  notion  is  erroneous.   Thej 
have  no  such  right,  and  these  words,  no  doobt,  were  is- 
serted  to  preserve  any  right  of  the  description  of  ttt 
warren  or  free  chase  if  it  existed. 

Bramwell,  B. — I  am  of  the  same  opinion.    Looking  tt 

the  judgment  of  the  House  of  Lords  in  Ewart  v.  (Trahns, 

if  I  had  to  pronounce  an  opinion  upon  it,  I  should  «] 

that  I  was  convinced  by  that  reasoning  which  caused  tke 

*   House  to  decide  as  it  did.   Taking  that  decision  as  a  gnidey 

it  appears  to  me  that  the  case  itself  is  no  authority  in 

favour  of  the  present  plaintiff,  but  against  him.     I  tliiok 

that   the  meaning  of  the   52nd   section    of  this  Act  it 

very  plain.     The   section   begins  by   the   necessaiy  pro- 

vision  *'  That  nothing  in  this  Act  contained  shall  de6A 

lessen  or  prejudice  the  title  of  the  lord  to  the  mines  ooder 

the  waste  grounds  intended  to  be  divided  and  ineiofed.' 

But  for  that  provision  I  presume  that  the  mines  wookl  bi*^ 

gone  to  the  persons  to  whom  the  surface  was  allotted;-^ 

would  have  been  an  allotment  of  the  soil  with  evetythiiy      ■< 

underneath  it.    The  legislature  having  inserted  that  nece^      M\ 
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flary  provision,  puts  in  another  which  probably  is  not 
strictly  necessary — "or  to  any  seigniories  or  royalties 
mcideni  or  belonging  to  the  manor^  immediately  using  a  «• 

difierent  expression,  and  not  referring,  as  before,  to  the 
land  intended  to  be  divided  and  inclosed*  Then  the 
next  expression  is,  "  the  same  being  hereby  reserved  to 
the  lord."  There  are  no  words  of  grant  or  words  confer- 
ring a  title ;  but  a  mere  reservation  of  something  already  in 
existence.  What  follows  is  an  expansion  of  those  words : — 
^  With  full  power  for  him  and  them  at  all  times  to  hold  and 
enjoy  all  grave  rents,  copyhold  rents,  quit  rents,  free  rents 
and  other  rents  not  extinguished  or  abolished  and  com-' 
pensated  for  by  this  Act"  (these  are  clearly  manorial  rents), 
^  finest  reliefs,  duties,  customs  and  services,  and  all  courts 
and  perquisites  and  profits  of  court."  I  presume  those  are 
manorial  rights  also.  The  enactment  goes  on  in  the  same 
sentence,  "and  liberty  of  hawking,  hunting,  coursing,  fish- 
ing and  fowling.**  I  think  if  it  had  stood  there,  inasmuch 
as  it  would  have  been  a  mere  part  of  the  explanation  of 
what  was  meant  by  "  seigniories  and  royalties  incident  and 
belonging  to  the  manor,"  it  would  have  shewn  that  nothing 
new  was  created  or  conferred  upon  the  lord.  But  it  goes 
on  '^  within  and  throughout  the  said  township  of  Stansfield 
and  the  said  manor."  Now,  if  those  words  create  a  right 
which  did  not  exist  before*  they  create  it  throughout  the 
imaulhip  of  Stan^ld  as  well  om  the  manor.  The  words 
are  obviously  difierent  from  those  in  Ewart  v.  Grahanif 
where  a  right  was  given  upon  the  lands  allotted.  This  can 
be  no  mistake,  because,  as  I  observed  on  the  previous  part 
of  the  section,  the  mines  under  the  lands  intended  to  be 
divided  and  inclosed  are  reserved;  but  here  the  reservation  is 
the  liberty  of  fowling,  hawking  &c.  throughout  tlie  toumship 
of  Stan»field  and  the  manor.  It  cannot  be  contended  that 
the  intention  was  to  confer  upon  the  lord  rights  over  por* 

ss  2 
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18G0.       tions  of  the  township  and  the  manor  where  he  had  do 

"^^^^      rights  before.     Mr. Bvtt  suggested  that  the  words  "in  as 

„     ^'  fully  ample  and  beneficial  a  manner  to  all  intents  and  uiir- 

Hbluwbll.  *^ 

poses  as  if  the  said  Act  had  not  been  passed,"  ascertain  and 
limit  this  right,  and  restrict  it  to  lands  over  which  the  loid 
had  rights  before  the  passing  of  the  Act.     But  I  think  thiC 
is  an  erroneous  construction ;  the  words  alluded  to  are  pot 
in  for  the  benefit  of  the  lord,  to  secure  to  him  any  liglrt 
which  it  might  turn  out  that  he  possessed*    It  goes  on  witk 
rights  of  a  manorial  character — **  all  goods  and  chattdi  of 
felons  and  fugitiyes,  felons  of  themselves,  persons  oadavei 
waived  and  put  in  exigent,  deodands^  treasore-troife,  wii, 
^strajs,  royalties,  jurisdiction,  finmchiaes  and  privileges  irkK- 
soever  to  the  said  manor  af^rtaining,**  by  which  I  oooom 
that  if  any  treasure  should  be  found  in  any  of  these  aDoCtod 
lands,  the  lord  would  be  entitled  to  iL   It  is  manifest,  wkoi 
the  whole  of  this  section  is  considered,  that  what  feBovi 
the  words  ** seigniories  and  royalties*  is  a  mere  ezpsote 
and  explanation  of  those  woids;,  and  if  it  stopped  tbeie  I 
should  have  had  no  di£Bculty  about  the  interpretation;  bat  it 
the  next  sentence  we  find  **  other  than  and  except  lodi 
right  as  could  or  might  be  claimed  by  him  as  owner  of  the 
soil  and  inheritance  of  the  said  common.*   That  is  dedM 
upon  the  matter. 

Therefore,  independently  of  authority,  I  think  it  dor 
that  no  new  r^t  was  created  or  conferred  upon  Ae 
loitl,  but  merely  those  r^ts  whidi  he  had  before  were  le- 
serred  to  him.  In  Ewart  v.  Gnkmm  it  was  enacted  tbt 
the  lord  dioakl  and  might,  at  all  times  thereafter,  enjoy  the 
r^i  of  hunUng,  shooting  fidiing  and  fowling  over  the 
allotted  lands.  Probably  the  r^t  may  have  been  codencd 
upon  him  under  sone  mistaken  nodoo  as  to  its  ppefkm 
existence :  but.  be  that  as  it  may,  it  is  conferred  in  expic* 
tenm. 
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It  seems  to  me,  therefore,  that  the  right  claimed  by  the        1860. 
I^ntiflii  does  not  exist,  and  that  the  defendant  is  entitled      ^jT'^' 
to  the  jadgment  of  the  Court  ^^ 

^  Helliwell. 

Wilde,  B. — I  am  of  the  same  opinion.  The  question 
tarm  entirely  upon  the  construction  of  the  52nd  section. 
In  all  these  cases  the  Court  has  to  determine  the  effect  of 
the  particular  language  which  is  used  in  the  particular  act 
of  parliament  Consequently,  I  agree  with  Mr.  Manisttf^ 
that,  though  previous  cases  may  throw  some  light  on  the 
qnestion,  they  are  not  direct  authorities  upon  the  point 
before  ns.  The  language  of  the  Act  which  was  considered 
by  this  Court  in  Greathead  v.  Morley  was  not  similar  to  that 
which  was  discussed  in  Ewart  v.  Graham,  Again,  that  in 
Swari  v.  Graham  differs  from  that  which  we  find  in  the 
present  case.  It  is  plain  that  this  right  of  sporting  which 
the  plaintiff  claims  is  a  right  of  a  territorial  nature,  and  Mr. 
BuU  did  not  attempt  to  suggest  the  contrary  in  the  course  of 
bis  argument  That  being  so,  the  only  question  is,  whether 
oo  reading  this  section,  we  can  see  that  it  was  intended  that 
the  right  of  shooting,  connected  with  the  territorial  right 
in  the  soil,  should  not  be  either  reserved  or  created  ?  The 
words,*' other  than  and  except  such  right  as  could  or  might 
be  claimed  by  him  as  owner  of  the  soil,"  shew  that  if  the 
light  was  a  territorial  one,  belonging  to  the  lord  as  owner 
of  the  soil,  it  was  not  to  be  reserved.  It  is  said  that 
these  words  do  not  apply  to  the  liberty  of  hawking,  hunt- 
iDgt  coursing,  fishing  and  fowling.  But  I  think  that  they 
most  be  held  so  to  apply.  The  words,  ''the  liberty  of 
hawking  and  hunting,"  &c.,  mentioned  in  the  early  part  of 
the  clause,  must  mean  a  seigniorial  right ;  and  for  this 
reason — it  is  a  right  that  is  to  be  exercised  within  and 
throughout  the  township  of  Stansfield.  Now,  inasmuch  as 
the  case  shews  that  the  plaintiff  was  not  the  owner  of  the 


624  EXCHEQUER  KEFOSTS. 

I860.        whole  towDship  of  Stansfieldy  when  the  section  speaks  of  the 

^^'  "^      liberty  of  huntings  hawking,  ftc,  it  is  evidently  speaking  of 

«.  the  same  rieht  over  the  whole  township*  and  therefore  of  a 

Hklliwbll.      ,  ,  '^ 

right  or  supposed  right  not  connected  with  the  ownership 

of  the  soiL     We  find  it  spoken  of  in  the  same  sentence 
«with  other  rights  which  are  clearly  seignioriaL     Adverting 
for  a  moment  to  the  case  of  Ewart  v.  Graham^  it  is  veij 
significant,  as  my  brother  Bramwell  has  already  pointed  oof; 
that  there  the  reservation  or  grant  was  of  the  liberty  of 
hunting,  shooting,  &c«,  over  the  lands  allotted.     Tlier^ii 
here,  the  lord  of  the  manor  did  not  appear  to  be  the  ovmer 
of  all  the  lands  in  the  manor,  bat  the  right  which  m 
reserved  or  granted  to  him  there  was  expressly  restricted  to 
the  lands  which  were  to  be  inclosed,  of  whidi  lands  he  M 
owner.     Here,  on  the  contrary,  the  right  reserved  ii  tf 
hawking  and  sporting  over  and  throughout  the  whole  tovi* 
ship,  of  part  of  which  the  l(»rd  of  the  manor  was  not  tk 
owner.     Therefore  it  is  on  the  &ce  of  it  a  reservatioo  of  • 
seigniorial  right     The  words  **  other  than  and  except  inch 
right  as  could  or  might  be  claimed  by  him  as  owHer  of  tbe 
soil,'*  must  be  read  as  referring  to  the  liberty  of  hawkio^ 
hunting,  &c.,  in  the  same  way  as  they  refer  to  other  ri^ 
mentioned  in  the  clause.     The  sentence  cannot  be  diviJed 
into  two  parts.     For  these  reasons,  I  think  that  our  judg- 
ment ought  to  be  for  the  defendant. 

Judgment  for  the  defeodaot 
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H0DGS89  Appellant,  v.  Elizabeth  Bennett,  Respondent      April  25. 

X  HIS  was  a  case  stated  by  two  justices  for  the  opinion  of  On  an  infoima- 
the  Court,  under  20  &  21  Vict.  c.  43.  fl  Tvlu"" 

The  appellant  was  summoned  by  the  respondent  to  appear  Linstrpereon 
at  a  Petty  Session  of  justices,  holden  at  Ilminster  on  the  ^ef;[;^er^ 
26th  of  January,  1860.  \^**^ 

"^  cbild,  more 

The  information  and  summons  (in  the  form  prescribed  by  than  tweWe 

months  after 

the  8  &  9  Vict.  c.  10)  stated,  that  the  respondent  had  been  the  birth  of 

--,  %     ^       t  ti.ii  1  i/»-r.i  »te     *^®  child,  it  is 

oeuyered  of  a  bastard  child  on  the  2nd  of  February,  1857,  not  necessary 
more  than  twelve  calendar  months  before  the  date  of  the  monyof  the* 
information  of  which  the  respondent  had  given  proof  to  the  defendant  paid 
Bummoning  justices :  and  that  the  appellant  had  paid  money  ^Hftenance^ 
Soar  the  maintenance  of  the  child  within  twelve  calendar  o^^^^e  child 

within  twelve 

months  next  after  its  birth.  P®?*^"  ^^^ 

lU  birth 

The  proof  given  was  the  evidence  on  oath  to  that  effect  should  be 
of  the  respondent  herself^  but  without  any  corroborative 
testimony. 

On  the  case  being  called  on,  it  was  objected  that  the 
justices  had  no  jurisdiction  on  account  of  the  absence  of 
such  confirmatory  proof  of  payment  within  twelve  months, 
but  the  justices  overruled  the  objection. 

The  respondent  then  deposed  upon  oath  that  the  appellant 
was  the  father  of  the  child,  and  that  he  had  paid  two  shil- 
lings a  week  for  its  maintenance  during  the  whole  of  the 
first  twelve  months  after  its  birth.  It  was  contended  that 
she  was  bound  to  produce  some  confirmatory  evidence  of 
such  payment  She  did  not  do  so ;  but,  her  evidence  being 
corroborated  in  material  particulars  as  to  the  paternity,  the 
jostioes  made  an  order  of  affiliation. 

No  counsel  appearing  for  the  respondent. 
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Keane  argued  for  the  appellant — The  7  &  8  Vict.  c.  lOl, 

8.  2,  enacts  that  any  single  woman  who  may  be  delivered 

_  *•  of  a  bastard  child  may  at  any  time  within  twelve  months 

Beknett.  •'  "^ 

from  the  birth  of  such  child,  **  or  at  any  time  thereafter,  upon 
proof  that  the  man  alleged  to  be  the  &ther  of  such  child 
has  within  the  twelve  months  next  after  the  birth  of  sndi 
child  paid  money  for  its  maintenance,  make  applicatioD 
to  any  justices  for  a  summons,**  &c«    And  by  section  3,  on 
the  appearance  of  the  person  summoned,  the  justices  in 
petty  session  shall  hear  the  evidence  of  the  woman,  &&, 
*'  and  if  the  evidence  of  the  mother  be  corroborated  in  some 
material  particular  by  other  testimony  to  the  satisfiictioQ  of 
the  justices,  they  may  adjudge  the  man  to  be  the  putatire 
father  of  such  bastard  child,**  &c.     The   proof  of  payment 
of  money  within  twelve  months  by  the  person  alleged  to  be 
the  father  being  essential  to  give  the  justices  jurisdictioo^it 
is  submitted  that  it  is  necessary  that  the  testimony  of  tlie 
woman  should  be  corroborated  on  that  point — He  refimed 
to  Regina  v*  Berry  (a)  and  Regina  v.  Simmons  (d). 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  justices 
were  right  They  state  that  the  respondent  was  corrobo- 
rated in  material  particulars,  and  that  is  sufficient. 

Martin,  B. — The  decision  of  the  justices  was  right  By 
the  2nd  section  of  the  7  &  8  Vict  c.  101,  if  the  man  alleged 
to  be  the  putative  &ther  has  paid  money  for  maintenance  of 
the  child  within  the  first  twelve  months  after  its  birth,  tbe 
mother  may  apply  for  the  summons.  By  section  3,  on  tbe 
hearing,  if  the  evidence  of  the  mother  is  corroborated  in 
some  material  particular,  the  justices  may  make  an  order. 
Here  the  justices  state  that  the  mother  was  corroborated  in 
a  material  particular.  It  is  said  she  was  not  corroborsted 
(a)  1  BeU  C.  C.  46.  (d)  1  BeU  C.  C.  168. 
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io  the  particular  necessary  to  give  jurisdiction.  But  it  is 
enough  that  she  was  corroborated  in  some  material  parti- 
cular;  and  this  is  in  analogy  to  the  practice  as   to   the  »• 

...  Besmbtt. 

confirmation  of  the  testimony  of  accomplices  in  criminal 

(a). 


Brabtwell,  B. — All  that  the  statute  says  about  corrobo- 
rative testimony  is,  that  *Mf  the  evidence  of  the  mother  be 
corroborated  in  some  material  particular,**  the  justices  may 
adjudge  the  man  to  be  the  putative  father.  In  these  cases 
the  man  b  very  much  at  the  mercy  of  the  woman,  and 
therefore  it  b  provided  that  her  testimony  shall  be  corrobo- 
rated. Nothing  is  said  in  the  3rd  section  as  to  the  proof 
of  payments  by  the  father  within  twelve  months  after  the 
birth  of  the  child,  though  the  defendant  would  have  a  right 
to  contest  that  matter  to  shew  that  the  justices  had  no 
jurisdiction. 

Wilde,  B. — The  2nd  section  says  nothing  about  the 
necessity  of  confirming  the  woman's  testimony.  The  3rd 
section  has  reference  only  to  the  proceedings  which  are  to 
take  place  upon  the  hearing,  when  the  question  is  to  be 
whether  the  person  alleged  to  be  the  father  was  really  so. 
There  must  be  some  evidence  to  corroborate  the  woman's 
testimony  on  that  point 

Appeal  dbmissed. 

(a)  See  Roscoe*8  £▼.  in  Grim.  Cases,  149,  4th.  ed. 
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The  plaintiff 
did  the  builder's 
work,  and  C. 
the  carpenter's 
work,  to  a 
house  occupied 
bj  the  defend- 
ant   An  agent 
for  the  plaintiff 
and  C.  tent 
their  separate 
bills  to  the 
defendant  in  a 
letter,  signed 
bj  him  **  per 
proc.,"request- 
mg  pajment. 
The  defendant 
wrote  to  C.  in 
answer,  that 
the  plaintiff 
had  been  ez- 
presilj  in- 
formed that  the 
work  was  to 
be  paid  for  bj 
the  landlord. 
The  plaintiff 
saw  this  letter 
shortlj  after 
it  was  written, 
and  did  not 
at  the  time 
denj  the  facts 
stated  in  it  — 
J7eU;that 
the  letter  was 
admissible 
in  evidence 
against  the 
pVainti£ 


Cabme  tx.  Stsbb. 

jfxCTION  for  work  and  labour. 

Pleas :  never  indebted  and  payment — Issues  thereon. 

At  the  trial,  before  Channell,  B.,  at  the  last  Cornwall 
Spring  Assizes,  it  appeared  that  the  action  was  brought  to 
recover  the  sum  of  450£,  alleged  to  be  due  firom  the  de- 
fendant to  the  plaintiff  in  respect  of  repurs  and  additioiis 
to  a  house  occupied  by  the  defendant  as  tenant  to  one 
Major.    The  defence  was  that  the  contract  was  with  Major. 
The  plaintiff  had  done  the  builder's  work,  and  he  employed 
a  person  named  John  Crocker  to  do  the  carpenter^s  work. 
On  the  4th  of  August,  1848,  separate  bills  for  the  buikier^s 
and  carpenter's  work  were  made  out  by  Thomas  Crocker,  the 
son  of  John  Crocker,  and  sent  in  an  envelope  to  the  de- 
fendant    On  the  part  of  the  plaintiff  a  letter  was  put  io^ 
dated  the  16th  August,  1858,  purporting  to  come  fixNn 
plaintiff  and  John  Crocker,  and  requesting  payment  of 
bills.     This  letter  was  written  by  Thomas  Crocker  and 
signed  *' Thomas  Crocker,  per  proc.  John  Crocker 
Thomad  Carne.''    The  plaintiff  stated  that  he  did  n< 
authorize  this  letter,  but  he  knew  of  it.     On  the  part 
the  defendant,  a  letter  in  answer  written  by  him  to 
Crocker,  and  dated  the  17th  August,  1858,  was  tenda«*^ 
in  evidence.     This  letter  contained  the  following 
**  Before  the  alterations  were  commenced,  Mr.  Came 
expressly  informed  that  they  were  to  be  paid  for  by  JCr* 
Major,  and  you  roust  have  understood  this,  &c.    Yoo  magt 
therefore  look  to  him  to  discharge  your  demand.    After 
overlooking  your  bills  I  forwarded  them   to  Mr.  Abyor* 
which  was  all  I  had  to  do  in  the  matter  concerning  jco»' 
The  plaintiff  admitted  that  he  had  seen  the  letter  sbortlj 
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after  it  was  writteD.  He  did  not  at  that  time  deny  the  facts 
stated  in  it  It  was  objected  that  the  letter  was  not  admis- 
sible in  evidence  against  the  plaintiff. 

The  learned  Judge  thought  that  as,  in  effect,  the  plaintiff 
must  be  taken  to  have  authorized  the  letter  purporting  to 
come  from  him  and  John  Crocker,  an  answer  addressed  to 
John  Crocker  was  evidence  against  the  plaintiff  as  a  letter 
written  to  his  agent  concerning  his  business.  The  learned 
Ja<^  having  left  it  to  the  jury  to  say  whether  the  plaintiff 
contracted  with  the  defendant  or  Major,  they  found  a 
verdict  for  the  defendant. 

Coleridge  now  moved  for  a  new  trial,  on  the  ground  that 
the  letter  of  the  17th  August,  1858,  was  improperly  received 
in  evidence. — ^The  letter  was  not  evidence  against  the  plain- 
li£  The  plaintiff  and  John  Crocker  were  not  partners  in 
4be  work,  but  had  separate  interests,  and  it  was  for  their 
•own  convenience  that  they  instructed  the  same  person  to 
make  out  their  respective  bills.  What  one  of  them  said 
would  not  be  evidence  against  the  other;  nor  what  was 
flfud  to  one  apart  from  the  other.  Neither  could  a  letter 
written  to  one  of  them  be  evidence  against  the  other. 
[ChanneUf  B. — The  plaintiff  sanctioned  the  letter  written 
by  Thomas  Crocker,  and  though  the  answer  is  addressed  to 
John  Crocker  only  the  plaintiff  admitted  that  he  had  seen  it. 
If  the  letter  had  been  written  to  an  agent  acting  for  them 
both,  in  answer  to  a  letter  sent  by  him  on  their  behalf,  it 
would  be  evidence;  and  why  is  it  the  less  so  because 
written  to  one  of  the  principals  and  shewn  to  the  other  ? 
PMock,  C.  B. — The  plaintiff  saw  the  letter  and  knew  its 
contents,  and  did  not  deny  the  facts  stated  in  it  Where  a 
conversation  takes  place  in  the  presence  of  a  plaintiff  and 
defendant,  and  a  statement  is  made  against  him  which  he 
does  not  contradict,  evidence  may  be  given  of  that  couver- 
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I860.       sation.    Whatever  a  plaiDtiff  or  defendant  has  written,  said, 
"^^"^      or  done,  in  the  course  of  the  transaction  in  qaestion  is 
V*  evidence  against  him.    The  only  objection  which  could 

be  raised  is  on  the  score  of  urelevancy.]  It  is  conceded 
that  the  letter  was  relevant  to  the  matter  in  dispute,  and 
calculated  to  prejudice  the  plaintiff's  case.  That,  however, 
illustrates  the  objection  to  its  admisabiliQr;  for  why  should 
the  plaintiff  be  prejudiced  by  a  letter  not  written  to  him  f 
[PoOoek,  C.  B. — It  was  in  answer  to  a  letter  authcnized  bj 
him,  and  it  was  seen  by  hinu  The  letter  is  evidence  that 
the  plaintiff  had  notice  of  the  &cts  stated  in  it] 

Channbll,  B. — ^I  still  entertain  the  ofunioa  that  the 
letter  was  property  received  in  evidence.  The  plaintiff  pot 
in  a  letter,  dated  the  16th  Ai^jost,  1858,  which  was  written 
on  behalf  of  the  pUuntiff  and  John  Crodcer  to  the  defiend- 
ant.  It  is  true  that  the  plaindff  and  John  Crocker  had  noC 
a  partnership  claim  but  independent  daims :  those  daims 
were,  however,  (ot  wock  done  to  the  same  house  and  at  dbe 
same  time.  The  letter  of  the  16th  Ai^just,  1858,  was  doC 
signed  by  the  plaintiff  or  John  Crocker,  bat  by  a  peraao  of 
the  name  of  Thomas  Crodcer,  who  professed  to  act  for  bodi 
of  them.  The  plidntiff  had  in  efiect  authorized  Thomas 
CrodLcr  to  write  that  letter,  for  he  said  that  he  knew  that 
it  was  written.  Then,  that  letter  having  been  pat  in  faj 
the  plaintiff,  the  question  is  whether  the  letter  in  answer 
was  receivable  in  evidence.  If  the  defendant  had  written 
it  to  the  plaintiff  there  is  no  doobi  it  woaM  have  been 
admissible.  The  letter  waa  addnaaed  to  John  Crodcer, 
and  therefeie  mav  be  taken  oolv  as  an  answer  to  so  modi 
of  the  fonn^  letter  as  rdated  to  him;  bat  it  was  seen  by 
the  plaintiff  directly  after,  and  was  written  and  sent  in 
answer  to  a  daim  made  on  behalf  of  the  plmnuff  as  wdl  as 
John  Crocker.     It  was  a  letter  in  which  the  plaintiff 
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interested,  and,  though  not  addressed  to  him  but  to  the  other       I860. 

principal,  it  was  shewn  to  the  plaintiff  and  seen  bj  him  at      ^^     ' 

the  time.    I  am  therefore  of  opinion  that  the  letter  was  f  • 

.  Stkwi. 

properly  admitted,  not  as  evidence  of  the  facts  therein 

stated,  but  as  shewing  that  the  plaintiff  had  notice  of  them. 

ToLLOCK,  C.  B. — I  am  of  the  same  opinion.  I  have 
ahready  intimated,  in  the  course  of  the  argument,  that  the 
letter  was  admissible  on  a  larger  ground  than  that  stated  at 
the  trial.  It  was  an  answer  to  an  application  for  payment 
to  which  the  plaintiff  was  a  party,  and  though  the  letter 
was  not  addressed  to  him,  inasmuch  as  he  saw  it  at  the 
time,  it  was  clearly  admissible  for  the  purpose  of  shewing 
that  he  had  notice  of  its  contents  whatever  they  might 
be.  It  is  no  evidence  of  the  facts  stated  in  the  letter,  but 
it  is  evidence  that  the  plaintiff  had  notice  of  them.  As 
to  the  alignment,  that  a  party  may  be  prejudiced  by  the 
admission  of  evidence  of  this  kind,  I  observe  that  in  the 
case  of  Gaskill  v.  Skejie  (a),  Coleridge^  J.,  said : — **  I  agree 
with  the  defendant's  counsel,  that  there  may  be  a  mis- 
chievous attempt  to  manufacture  evidence  by  making  a 
tricky  statement  of  the  party's  case,  and  then  offering  it  in 
evidence  as  having  served  on.  the  other  party  a  demand.  I 
hope  that  whenever  such  an  unworthy  attempt  is  made  the 
Judge  will  take  care  to  baffle  it,  either,  when  practicable, 
by  striking  out  the  improper  statement,  or,  where  that 
cannot  be  done,  by  cautioning  the  jury  and  making  to  them 
proper  comments  on  the  course  pursued.  But  surely,  when 
such  letters  as  these  were  sent  to  the  defendant,  his  silence 
was  evidence  from  which  the  jury  might  reasonably  draw 
an  inference."  In  this  case  the  letter  was  certainly  evi- 
dence, and,  there  being  no  objection  to  its  reception,  there 
ought  to  be  no  rule. 

(a)  14  Q.  B.  664. 670. 
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Stiekb. 


Wilde,  B. — I  am  of  the  same  opinion.  I  enteitain  no 
doubt  whatever  on  the  subject.  This  letter  was  an  answer 
to  an  application  made  by  the  plaintiff  and  John  Crocker 
through  their  agent ;  and  if  the  defendant  had  written  a 
letter  to  the  agent,  intending  it  as  an  answer  to  both,  that 
would  clearly  have  been  admissible.  So,  if  the  letter  had 
been  addressed  to  the  plaintiff.  The  defendant  wrote  a 
letter,  and  instead  of  directing  it  to  the  agent,  directed  it  to 
one  of  the  two  principals,  but  he  intended  it  for  both,  and 
the  plaintiff  saw  it.  If  the  answer  had  been  sent  to  the 
plaintiff  it  would  have  been  admissible  in  evidence  only  on 
the  same  ground  that  this  letter  is. 

Rule  refbaed. 


Jr«y8. 


Where,  in  an 
interpleader 
issue  in  which 
an  infant  was 
plaintiiF,  hii 
nearest  rela- 
tive, who  was 
insolf  ent,  had 
been  appointed 
prochem  ami, 
the  Court  on 
motion  re- 
moved him ;  it 
not  appearing 
bj  affidavit  that 
no  solvent 
person  could  be 
found  to  act  on 
behalf  of  tiie 
infant. 


Owen  Lees,  an  Infant,  by  Joseph  Lees,  his  next  Friend, 

V.  Smith. 

X  HE  defendant  in  this  case  recovered  judgment  in  an 
action  against  Joseph  Lees,  and  issued  thereon  a  writ  of 
fL  &.,  under  which  the  sheriff  of  Warwickshire  seiied 
certain  goods.  A  claim  having  been  made  to  these  goods 
on  the  16th  January,  Bramwell,  B.,  directed  an  inter- 
pleader issue  in  which  the  infant,  Owen  I^ees,  should  be 
plaintiff  and  the  execution  creditor  defendant;  and  that 
the  question  to  be  tried  should  be  whether  the  said  good% 
at  the  time  of  the  seizure  thereof  by  the  sheriff,  were,  as  to 
part,  the  goods  of  Owen  Lees  in  his  own  right  as  against 
the  defendant,  and,  as  to  the  remaining  part  thereof, 
the  goods  of  Joseph  Lees  as  administrator  of  Owen 
the  fether  of  the  plaintiff.  On  the  1st  Febmaiy  BramwdM, 
B.,  made  an  order  that  Joseph  Lees,  who  was  an  uncle  of 
the  plaintiff,  should  be  admitted  to  prosecute  the  suit  m 
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next  friend  of  the  plaintiff.     On  the  8th  February  an  ap-       i860. 

plication  was  made  to  rescind  that  order,  on  the  ground      ^^^""^ 

L1KE8 

that  Joseph   Lees  was  insolvent.     This  application  was  v. 

dismissed  on  the  ground  that  hb  appointment  had  been 
ioggested  by  the  defendant,  and  was  part  of  the  arrange- 
ment under  which  the  interpleader  order  was  made. 

Graj/f  in  the  present  term,  obtained  a  rule  to  shew  cause 
why  the  appointment  of  Joseph  Lees,  as  next  friend  of  the 
plaintiff,  should  not  be  set  aside,  or  why  Joseph  Lees 
should  not  give  security  for  costs.  The  affidavit  in  support 
ci  the  application  stated  that  Joseph  Lees  was  not  a  house- 
keeper; that  he  had  no  business;  that  he  was  insolvent, 
and  lying  in  prison. 

Field  now  shewed  cause. — The  person  appointed  pro- 
chein  ami  is  the  uncle  and  natural  guardian  of  the  infant. 
This  is  not  the  ordinary  case  of  an  action  in  which  the 
infant  is  the  person  commencing  the  proceedings,  but  it  is 
an  interpleader  issue  to  which  he  is  made  a  party  tit  invitum. 
Even  if  this  were  an  action,  the  mere  circumstance  that  the 
proehein  ami  is  insolvent  is  not  a  sufficient  ground  for 
calling  on  him  to  give  security  for  costs.  In  fFray  v. 
Brown{a)  the  Court  of  Common  Pleas  refused  to  order  the 
plaintiff  to  give  security  for  costs  on  the  ground  that  be 
had  been  three  times  insolvent  and  once  bankrupt,  and 
was  only  suing  as  trustee  for  a  third  person. 

Gray,  in  support  of  the  rule. — This  proehein  ami,  being 
the  execution  debtor  in  the  original  action  and  also  insolvent, 
is  an  improper  person  to  be  appointed,  and  the  Court  will 
cither  remove  him  or  require  him  to  give  security  for  costs. 
There  is  no  difference  in  this  respect  between  an  inter- 

(a)  6  Bing.  N.  C.  271 
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1860.        pleader  issae  and  an  ordinary  action.  hifPaUam  ▼•  FraMer{a)f 

*^'  "^      where  an  uncertificated  bankrupt  was  appointed  prochein 

f-  ami,  the  Court  removed  him  and  ordered  another  to  be 

Smith* 

appointed.     Parhe^  B.,  there  said:^**  It  is  the  daty  of  the 

Court,  in  its  discretion,  to  appoint  a  proper  person  to  act  as 

the  prochein  ami  of  an  infant  when  he  requires  the  aid  of 

one.     The  object  of  the  appointment  is  that  the  defendant 

may  have  security  for  costs.**    Here  the  Court  has  been 

deceived,  and  has   unknowingly  appointed   an  improper 

person. 

Pollock,  C.  B. — ^The  rule  must  be  absolute.  No  doubt 
thb  person  b  very  unfit  to  be  prochein  ami,  as  he  is  now  ia 
prison  for  debt  There  is  no  affidavit  that  no  other  persoa 
can  be  found  to  act  on  behalf  of  the  infant,  and,  therefore, 
we  think  that  this  person  ought  to  be  removed. 

Martin,  B. — ^I  am  of  the  same  opinion.  The  case  fidli 
within  the  principle  of  Watson  v.  FroMer.  A  person  who  is 
put  forward  as  a  security  for  costs  ought  to  be  competent 
to  pay  them — it  is  but  justice  between  man  and  man  that 
it  should  be  so.  Here  the  person  appointed  prochein  ami, 
who  was  defendant  in  the  original  suit,  is  insolvent  and  in 
prison  for  debt  It  is  very  difierent  where  a  party  is  suing 
in  his  own  right  as  legal  owner  of  the  right  of  action, 
whether  in  trust  for  another  or  not.  A  prochein  ami  has 
no  legal  interest  in  the  right  of  action,  but  is  merely 
appointed  by  the  Court  to  carry  on  the  suit  for  the  infiint 

Bramwell,  B. — It  is  the  Court  who  appoint  the  person 
to  act  as  prochein  ami,  and  they  ought  to  appoint  a  proper 
one.  If  it  turns  out  that  an  improper  person  is  appointed 
the  Court  ought  to  remove  him  and  appoint  another.    I( 

(a)  S  M.  &  W.  660. 
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iodeed,  he  were  the  proper  and  natural  guardian  of  the 
in&nt,  and  there  was  no  one  else  to  act  in  the  capacity, 
8o  that  if  he  were  removed  the  infant  could  not  proceed 
further,  perhaps  we  should  not  remove  him ;  but  there  is  no 
affidavit  oo  the  part  of  the  plaintiff  that  he  cannot  find  a 
solvent  person  to  be  prochein  ami,  and  one  who  is  competent 
to  pay  costs.  That  being  so  the  case  is  within  the  principle 
of  the  decision  in  Watson  v.  Fraser. 

Wilde,  B. — I  am  also  of  opinion  that  the  rule  ought  to 
be  absolute.  There  may  be  cases  in  which  there  would  be 
difficulty  in  finding  any  other  person  to  act  as  prochein  ami, 
but,  in  the  absence  of  any  such  affidavit,  I  think  that  this 
person,  being  an  improper  person,  ought  to  be  removed. 

Rule  absolute* 


D 


Fairman  v.  Oarford.  ^f^y  7. 


ECLARATION.— That  it  was  agreed  between  the  There  is  no 
plaintiff  and  the  defendant,  that  the  plaintiff  should  serve  that  an  in- 
the  defendant  in  the  capacity  of  clerk  for  one  whole  year :  of  a  clerk 
that  plaintiff  entered  upon  the  service ;  yet  the  defendant  "^^  \^' 
would  not  continue  the  plaintiff  in  his  employ  until  the  *g^"°^  ^^  * 
expiration  of  the  current  year,   but  wrongfully  dismissed 
him,  &c. 

Plea. — That  it  was  not  agreed  as  alleged. 

At  the  trial,  before  Channell,  B.,  at  the  London  Sittings 
in  this  Term,  it  appeared  that  defendant  was  a  shipbroker, 
and  the  plaintiff  stated,  that  on  the  26th  of  July,  1859,  he 
entered  into  the  service  of  the  defendant  as  a  clerk  at  a 
salary  of  250L  a  year,  which  was  paid  weekly.  No  time 
was  mentioned.  On  the  20th  of  January  following,  the 
defendant  gave  him  a  month's  notice,  and  dismissed  him  on 
the  20th  of  February.     On  cross-examination  he  said,  that 

VOL.  v.— N.  8.  T  T  EXGIL 
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the  plaintiff  bad  been  previously  in  tbc  senrice  of  the  de- 
fendant, and,  wben  discharged,  was  paid  a  month's  salary  in 
lieu  of  notice.  The  defendant  stated  that  wben  the  plaintiff 
was  engaged  on  the  second  occasion,  the  terms  were  to  be 
the  same  as  on  the  former  occasion,  except  as  to  the  amount 
of  salary.  The  learned  Judge  having  left  it  to  the  jury  to 
say  whether  the  engagement  was  for  a  year,  they  found 
that  it  was  not  a  hiring  for  a  year,  and  a  verdict  was  accord* 
ingly  entered  for  the  defendant. 

Doyle  now  moved  for  a  new  trial  on  the  ground  of  mis- 
direction, and  that  the  verdict  was  against  evidence  (a) 
The  learned  Judge  should  have  told  the  jury  that  if  there 
was  an  indefinite  hiring,  it  was  a  hiring  for  a  year.  [He 
referred  to  Beeston  v.  CoUyer  (ft),  fFUUanu  v.  Byrne  {e), 
Baxter  v.  Nurse  (d),  and  Todd  v.  Kerrich  («).] 

Pollock,  C.  B. — ^There  will  be  no  rule.  The  learned 
Judge's  direction  was  correct,  and  no  feult  is  to  be  foand 
with  the  verdict  of  the  jury.  The  plaintiff  was  hired  as  a 
clerk  at  a  salary  of  250^  a  year,  and  dismissed  at  a  month's 
notice.  When  he  quitted  the  defendant's  service  on  a 
former  occasion,  he  accepted  a  month's  salaiy  in  lien  of 
notice,  and  the  jury  were  warranted  in  finding  that  the 
second  engagement  was  on  similar  terms.  As  to  the  other 
point,  there  is  no  inflexible  rule  that  a  general  hiring  \m 
a  hiring  for  a  year.  Each  particular  case  must  depend  upon 
its  own  circumstances.  From  much  experience  of  juriei, 
I  have  come  to  the  conclusion,  that  usually  the  indefinite 
hiring  of  a  clerk  is  not  a  hiring  for  a  year,  but  rather  one 
determinable  by  three  months*  notice. 

Rule  refused  (/). 

(a)  Before  Po2ZocA,C.B.,Bram.  (iQ  6  M.  &  6.  935. 
well.  B.,  ChanneU,  B.,  and  Wilde,  \t)  8  Exch.  151. 
S*  (/)  See  Huttman  v.  Badmii, 

(b)  4  Bing.  309.  2  C.  &  P.  210. 

(c)  7  A.  &  E.  177. 
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NuRTON  V,  Dickson.  May  2. 

XJEBT  for  work  and  materials  supplied  and  croods  sold  lf*rticle« 

'^'^  ^  connected  with 

by  the  plaintiff  to  the  defendant.  *  parliamen- 

TM  .  .  .   .  tary  election 

Plea:  Never  indebted. — Whereupon  issue  was  joined.       are  sunplied 

.       upon  the 

At  the  trial,  before  BramtoeUy  B.,  at  the  Middlesex  sit-  orders  of  a  can- 

tiogs  in  last  Hilary  Term,  it  appeared  that  the  action  was  pe^ondiy!" 

brought  to  recover  the  amount  of  a  bill  for  printing  cards  1^^  creditor  ta 

for  the  defendant,  one  of  the  candidates  at  the  parlia-  ^'{"^f^r'Sie 

mentary  election  for  the  borough  of  Marylebone  in  July,  PJ!^h?^*t^ 

1859.     The  plaintiff  proved  that  the  order  was  given  in  the  I8th  or  3ist 

*  sections  of  the 

presence  of  the  defendant  by  one  Watson,  who  was  an  agent  Commt  Prac- 

.  ,  tioes  Jrreren- 

for  election  expenses,  appointed  by  the  defendant  in  pursn-  tkm  Act,  1854 
ance  of  the  31st  section  of  the  Corrupt  Practices  Prevention  ^  102X 
Act,  1854  (17  &  18  Vict  c.  102).     Within  two  days  after 
the  election  the  plaintiff  sent  his  bill  to  Watson* 

Tlie  learned  Judge  left  it  to  the  jury  to  say  whether  the 
order  was  given  by  the  defendant  personally  or  by  his  agent. 
The  jury  found  that  the  defendant  gave  the  order  himself; 
inasmuch  as  he  was  personally  present  when  it  was  given* 
Upon  which  a  verdict  was  entered  for  the  plaintiff,  leave 
being  reserved  to  the  defendant  to  move  to  enter  a  verdict 
for  him,  on  the  ground  that  under  the  circumstances  he  was 
not  liable. 

X  J9.  Coleridge^  in  the  same  Term,  obtained  a  rule  to 
enter  the  verdict  accordingly,  or  for  a  new  trial  on  the  ground 
that  the  verdict  was  against  evidence. 

Joyce  now  shewed  cause. — First,  there  is  no  provision  in 
the  17  &  18  Vict.  c.  102,  which  makes  this  contract  illegal. 
The  object  of  that  Act  was  that  all  expenses  which  might 

T  T  2 
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I860.       ^  incurred  should  be  submitted  to  the  auditor.     It  is  pro- 
^■^■"^■^^       vided  that  if  a  candidate  conducts  his  election  by  means  of 
V.  agents,  they  shall  be  appointed,  and  the  fact  of  their  agency 

made  known  to  the  auditor  in  a  particular  way.  But  there 
is  nothing  to  prevent  a  candidate  from  personally  entering 
into  such  a  contract  as  this.  It  is  clear  from  the  19th  and 
20th  sections  that  the  legislature  contemplated  that  actions 
might  be  brought  against  candidates.  Secondly,  if  the 
defence  is  available,  it  should  have  been  pleaded  specially : 
Pleading  Rules,  Trin.  T.  1853,  rules  6,  8:  Fenwick  v.  Ley 
cock  (a),  Vamey  v.  Hickman  (i),  Martin  ▼.  Smith  (c). 

J.  D.  Coleridge^  in  support  of  the  rule. — The  defence 
is  available  under  the  general  issue,  because  proof  of  the 
authority  to  make  the  contract  is  part  of  the  plaintiflTs  case. 
Besides,  it  is  not  now  open  to  the  plaintiff  to  rely  on 
this  objection,  but  it  should  have  been  taken  at  the  triaL 
Assuming  that  the  contract  was,  in  fact,  made  by  the  de- 
fendant, it  is  submitted  that  he  was  in  law  incapable  of 
giving  the  order.  If  the  general  policy  of  the  Act  is  con« 
sidered,  it  will  be  found  that  the  object  of  the  legislature  was 
to  impose  a  disability  on  the  candidate,  and  render  him 
incapable  of  contracting  in  respect  of  matters  connected 
with  the  election.  The  intention  was  to  prevent  corrupt 
practices  at  elections ;  and  for  that  purpose  the  15th  section 
enacts  that  once  in  every  year  the  returning  officer  of  every 
county,  city  and  borough  shall  appoint  a  fit  person  to  be  called 
the  ''election  auditor,  or  auditor  of  election  expenses,"  to 
act  at  any  election  for  the  year  then  next  ensuing,  and  such 
returning  officer  shall  give  public  notice  of  such  appoint- 
ment in  such  county,  city,  or  borough.  By  section  16 
all  persons  who  shall  have  any  claims  against  a  candidate 
are  to  send  in  their  bills,  within  one  month  from  the  day 

(a)  1  Q.  B.  414.  (6)  6  C.  B.  271. 

(c)  4  Bing.  N.  C.  436. 
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of  election,  to  the  candidate  or  some  authorized  agent  I860, 
on  bis  behalf,  &c.  By  section  17  the  candidate  is  to  jJ^^J^ 
send  in  ail  such  bills  for  payment  to  the  election  auditor  _  v. 
within  three  months  after  the  declaration  of  the  elec- 
tion, &c.  By  section  18,  ^'No  payment  of  any  bill, 
chaif^e,  or  claim,  or  of  any  money  whatever,  for  or  in 
respect  of  any  election  or  the  expenses  thereof  (except  as 
herein  excepted)  shall  be  made  by  or  by  the  authority  of 
any  candidate,  except  by  or  through  such  election  auditor, 
and  any  payment  made  by  or  by  the  authority  of  any  can- 
didate otherwise  than  as  herein  provided,  shall  be  deemed 
and  taken  to  be  an  illegal  payment,  and  upon  proof  thereof 
aoeh  candidate  shall  forfeit  the  sum  of  ten  pounds  with 
double  the  amount  of  such  illegal  payment  and  full  costs  of 
suit  to  any  person  who  will  sue  for  the  same."  The  excep- 
tions referred  to  in  this  section  are  those  mentioned  in  the 
22nd  section,  viz.,  the  personal  expenses  of  the  candidate 
and  the  expenses  of  advertising  in  newspapers;  but  a  true 
account  of  the  sums  paid  in  respect  of  advertisements  is  to 
be  rendered  to  the  election  auditor ;  so  that  the  scheme  is 
that  the  candidate  shall  not  make  any  payments  himself  in 
respect  of  expenses  incurred,  except  those  for  personal  ex- 
penses and  advertising  in  newspapers,  and  e^n  of  the  latter 
he  is  to  render  an  account  By  the  25th  section,  before  the 
day  of  nomination  he  may  pay,  in  ready  money,  reasonable 
expenses,  the  payment  of  which  cannot  conveniently  be  post- 
poned; but  even  such  payments  are  not  legal  unless  an 
account  of  them  is  rendered  to  the  election  auditor.  Sec- 
tion 31  provides,  that  every  candidate  shall  before  or  at  the 
nomination  declare  to  the  election  auditor  the  name  of  his 
agent  for  election  expenses,  ''and  no  other  than  such  agent 
shall  have  authority  to  expend  any  money  or  incur  any  ex* 
penaes  of  or  relating  to  the  election  in  the  name  or  on  behalf 
of  the  candidate."  By  section  32,  in  case  of  a  person  being 
propoiad  in  his  absence, ''  it  shall  be  lawful  for  the  persona 
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1860.        proposing  and  seconding  him  to  pay  and  agree  to  pay  the 
^'^^      lawful  expenses  of  the  election  of  soch  person.''  With  these 
*•  exceptions,  payment  of  all  expenses  is  to  be  made  throuf^ 

the  election  auditor.  Whether  the  contract  is  made  by  the 
candidate  or  by  the  authority  of  the  candidate  is  not 
material.  [Martah  K,  referred  to  the  20th  section.]  The 
candidate  is  not  to  deal  personally  with  the  electon. 
[Wilde,  B. — The  candidate  is  prohibited  from  poyvug  in 
order  that  the  election  auditor  may  know  everthing  relating 
to  the  election  expenses.  I  agree  that  the  candidate  cannot 
legally  pay  the  debt ;  but  why  should  not  the  credilor 
recover  judgment?  The  election  auditor  may  pay  the 
amount]  The  candidate  is  expressly  forbidden  to  pay,  and 
therefore  the  Court  will  not  by  giving  a  judgment  compel 
him  to  do  that  which  is  illegal. 

Pollock,  B. — If  the  object  of  the  statute  had  been  that 
suggested  in  the  argument  for  the  defendant  there  would 
not  have  been  the  exception  which  we  find  in  the  SOth 
section.  [His  lordship  read  it.]  Translating  that,  I 
understand  it  to  mean  that  if  the  candidate  shall  personal! j 
give  orders  for  any  thing  connected  with  the  election, 
nothing  therein  contained  shall  limit  the  right  of  the 
creditor  to  bring  his  action  and  obtain  judgment  against 
him.  The  jury  having  found  that  the  orders  were  given  io 
the  presence  of  the  defendant,  there  is  no  answer  to  the 
action,  and  the  rule  must,  therefore,  be  discharged. 

Martin,  6. — I  am  of  the  same  opinion.  In  order  to 
entitle  the  defendant  to  succeed  he  must  shew  that  tfae 
contract  and  the  payment  of  the  debt  are  ill^aL  There  is 
nothing  in  the  Act  which  leads  to  that  conclusion,  hot 
rather  the  contrary.  Its  object  was  to  prevent  bribery,  and 
for  that  purpose  it  enacts,  by  section  16,  that  persona  having 
claims  against  any  candidate  shall  send  in  such  claims^  witbio 
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one  month  from  the  day  of  election,  to  the  candidate,  other-       i860, 
wise  their  claims  shall  be  barred.    By  section  17  the  candi-      jJ^^toh 

date  18  required  to  send  in  such  claims  to  the  election      ^  »• 

^  Dickson. 

auditor  for  payment  within  three  months.  By  section  18,  no 
payment  (except  as  therein  excepted)  shall  be  made  except 
through  the  auditor,  and  any  payment  made  otherwise  is 
illegal,  that  is,  illegal  as  regards  the  candidate,  so  as  to 
compel  him  to  make  the  payment  through  the  election  audi- 
tor. But  there  is  nothing  to  shew  that  the  creditor  is  not  to 
recover  his  debt  The  exception  in  the  18th  section  relates 
to  the  payment  or  satisfaction  mentioned  in  the  20th  section, 
and  there  is  a  special  provision  in  that  section  to  meet  this 
excepted  case,  viz.,  that  the  candidate  is  to  forward  to  the 
election  auditor  a  certified  copy  of  the  judgment,  and  a 
statement  of  the  monies  paid  or  obtained  in  respect  of  such 
judgment;  and  by  the  21st  section  he  is  not  allowed  to 
settle  the  action  without  the  consent  of  the  election  auditor. 
The  31st  section  amounts  to  no  more  than  this,  that  the 
agent  must  be  an  agent  appointed  in  writing.  If  there 
had  been  anything  in  the  point,  the  defence  should  have 
been  pleaded  specially. 

Wilde,  B. — I  am  of  the  same  opinion.  .1  think  that  the 
only  ground  for  argument  is  supplied  by  the  31st  section,  the 
language  of  which,  at  first  sight,  appears  ambiguous, — **  No 
other  than  such  agents  shall  have  authority  to  expend  any 
money  or  incur  any  expences  of  or  relating  to  the  election, 
in  the  name  or  on  the  behalf  of  the  candidate."  Mr. 
Coleridge  contended  that  the  candidate  was  forbidden  to 
pay  the  debt.  But  there  are  two  ways  of  paying,  by  him- 
self, or  through  the  auditor.  The  candidate  is  only  for- 
bidden to  pay  himself,  that  is,  he  must  pay  through  the 
auditor;  or  if  the  money  is  otherwise  obtained  from  him 
he  must  render  an  account  to  the  auditor.     There  is  no 
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absolute  prohibition  against  paying;  the  whole  and  sole 
scope  of  these  enactments  is  to  make  the  proceedings  of 
V.  the  candidate  public,  by  causing  all  the  charges  to  pass 

through  the  hands  of  the  election  auditor,  and  for  that 
purpose  the  31st  section  confines  the  liability  of  the  candi* 
date  to  orders  given  by  his  agents  appointed  in  writing. 

Bramwell^B. — I  agree  with  my  brother  WHdein  thinking 
that  the  object  of  the  statute  is  to  preclude  payments  by  the 
candidate  himself.  The  31st  section  has  been  relied  on.  It 
provides  that  the  candidate  shall  declare,  in  writing,  to  the 
auditor  the  names  of  his  agents,  ^*  and  no  other  than  such 
agents  shall  have  authority  to  expend  any  money."  It  was 
argued  that  *'  no  other**  means  ^'  no  other  person  ;  **  I  think 
it  means  ^^  no  other  agent,"  because  section  22  shews  that 
the  candidate  may  personally  expend  monies.  Mr.  Cole^ 
ridge  argued  that,  taken  in  connection  with  the  18tb,  1 9th 
and  20th  sections,  it  shews  that  the  candidate  himself  has 
no  authority  to  incur  debts  for  election  expences.  But 
that  is  not  the  meaning  I  gather  from  these  sections.  I 
think  the  meaning  is  that  the  candidate  shall  not  pay  such 
debts,  except  through  the  election  auditor.  If  he  does  it 
shall  be  an  illegal  payment,  subjecting  him  to  a  penalty. 
By  section  20,  when  judgment  is  recovered  against  him,  if 
he  satisfies  the  debt  he  must  make  it  known  to  the  auditor. 
Section  31  limits  the  authority  to  act  for  the  candidate  to 
agents  appointed  in  writing,  and  provides  that  these  agents 
shall  render  an  account  of  all  they  pay  to  the  election  audi- 
tor, and  when  the  candidate  gives  orders  personally  he  is 
not  to  pay  any  money,  even  into  Court,  except  through  the 
election  auditor.  The  consequence  is,  that  every  expense 
incurred  by  the  candidate  will  be  laid  before  the  auditor. 

Rule  discharged. 
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Nichols  and  Another  v.  Cuapman.  Mo^  8. 

JJeCLARATION.— That  the  plaintiffs  were  possessed  To  tn  action 

r  •     1       ■»        XT  «         «    •       1  /•  ».T       1  on  the  case  for 

of  certain  land  at  Uollowelly  in  the  county  of  Northampton,  disturbance 
and  by  reason  thereof  were  entitled  to  have  common   of  common  by 
pasture  in  and  over  a  common  field  called  Hollowell  for  Sn  Ae^common 
one  cow,  from  the  12th  of  May  to  the  22nd  of  November,  JefelwuSt 
and  for  three  sheep  and  one  horse,  from  the  last-mentioned  p'««dedtbatlie 

'^  was  possessed 

day  to  the  14th  of  February  in  each  year,  as  to  the  land  of  of  ceruin  land, 

the  occapiers 

the  plaintifis  appertaining.     That  the  defendant  disturbed  whereof  had, 

1        1   •     •!»    •       1  J       •  /•   1     •        •  -I  ^^^  thirty  years 

the  plamtins  m  the  use  and  enjoyment  of  their  said  common  before  the  snit, 
of  pasture,  by  wrongfully  putting  divers  cows  and  sheep  upon  common^of 
the  common,  and  depasturing  the  same  for  a  long  time,  Seld"fbr*° 


"one 


whereby  the  plaintiffs  were    prevented  from  having  or  foJJth"**^^ 
enjoying  their  said  right  of  common  in  so  large,  ample,  or  of£*'»ght  of 

^  or  common  of 

beneficial  a  manner  as  they  otherwise  would  have  done,  &c.  pasture  for 

another  cow  ;*' 

Plea. — That  before  the  committing  of  the  alleged  griev-  and  that  one  L. 

ances,  the  defendant  was  and  still  is  possessed  of  certain  of  other  land, 

land  with  the  appurtenances  situate  at  Hollowell,  the  occu-  whereDf  ^had 

piers  whereof  now  have,  and  during  the  full  period  of  thirty  &c  e^o/ed"' 

years  next  before  this  suit  had,  and  without  interruption  "^  f°"'^\t 

have  used,  and  have  been  accustomed  to  have  and  use  of  common 

of  pasture  for 

without  interruption  and  of  risht ;  and  the  defendant,  as  one  cow,**  &c. : 

.,   ,  ,  ,  that  the  de- 

occupier  of  the  said  land,  ought  to  have  and  use  common  fendant,  in 

of  pasture,  in,  upon  and  throughout  the  said  common  field  rightof com. 

&c.,  for  one  cow,  and  three  fourth  parts  of  a  right  of  com-  for  one  ww"'* 

mon  of  pasture  for  one  other  cow,  every  year,  at  certain  fowth  wutsof 

the  rignt  of 
common  of 
pasture  for  another  cow  in  his  own  right,  and  in  respect  of  one  fourth  part  of  the  right  of 
common  of  pasture  for  one  cow,  as  the  servant  of  L.,  put  two  cows  and  no  more  on  the  common. 
Held,  that  the  plea  was  unintelligible  and  bad. 
Qiutre,  whether  a  man  can  prescribe  for  a  right  of  common  for  a  fractional  part  of  a  cow. 
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times  of  the  year,  that  is  to  say,  from  the  12th  of  Hay  to 
the  22nd  of,  November,  and  for  a  certain  namber,  to  wit, 
five  sheep  from  the  last-meDtiooed  day  until  the  14th  day 
of  February  in  every  year.    That  one  Letts  before  and  at  the 
said  time  when,  &c,  was  and  is  possessed  of  certain  otherland 
with  the  appurtenances,  situate  &c.,  the  occupiers  whereof 
now  have,  and  for  and  during  the  full  period  of  thirty  yean 
past  before  this  suit  had,  and  without  interruption  have 
used,  and  have  been  used  and  accustomed  to  have  and  use 
without  interruption  and  of  right,  and  the  siud  Letts  as 
occupier  of  the  said  last-mentioned  land  of  right  ought 
to  have  and  use,  one  fourth  part  of  a  right  of  common  ci 
pasture  for  one  cow,  in  and  upon  and  throughout  the  said 
common  field,  every  year,  and  at  certain  times  of  the  year, 
that  is  to  say,  from  the  12th  day  of  May,  &c.     And  the 
defendant  and  the  said  Letts  being  so  respectively  possessed 
as  aforesaid,  and  being  so  respectively  entitled  to  the  said 
respective  rights  of  common,  he  the  defendant,  in  respect 
of  the  said  common  of  pasture  for  one  cow  and  three  fourth 
parts  of  the  right  of  common  of  pasture  for  one  other  cow, 
in  his  own  right,  and  in  respect  of  one  fourth  of  the  right 
of  common  of  pasture  for  one  cow,  as  the  servant  of  the 
said  Letts  by  his  command,  and  in  order  to  use  the  said 
right,  did,  between  the    12th  of  May  and  the  22nd  of 
November,  put  two  cows  and  no  more  in  and  upon  the 
said  common  in  the  declaration  mentioned,  and  keep  and 
pasture  the  same  during  the  times  in  the  declaration  men- 
tioned, the  same  being  between  the  12th  day  of  May  and 
the  22nd  day  of  November,  &c 
Demurrer  and  joinder  therein. 

Field,  in  support  of  the  demurrer,  argued  (a)  that  such 

(a)  May  2.    Before  PoUock,  C.  B.,  Martin,  B.,  BramweU,  B^  and 
Wilde,  B. 


EA.STER   TRRM,    id    Vlift, 


A|/^ 


a  i^{it  as  that  set  ap  by  the  plea  coiilfi  tu,t  ^jriHf ,  rhHf  a 
i^^bc  of  romman  fbr  one  aoimal  eoukl  not  h»«)  4iii^liyi4|#./t 
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three  fourth  parts  of  a  right  of  common  of  pasture  for 

another  cow"  every  year,  from  the  12th  of  May  to  the 

o.  22nd  of  November,  and  that  one  Letts  was  possessed  of 

Chapmak.  , 

certain  other  land,  and,  as  occupier  thereof,  had  one  fourth 
part  of  a  right  of  common  of  pasture  for  one  cow"  through- 
out the  said  common  field,  &c.,  from  the  12th  of  May  to 
the  24th  of  November,  and  that  the  defendant,  in  respect 
of  the  said  common  of  pasture  for  one  cow  and  three 
fourth  parts  of  the  right  of  common  of  pasture  for  one 
other  cow  in  his  own  right,  and  in  respect  of  one  fourth  of 
the  right  of  common  of  pasture  for  one  cow,  as  the  servant 
of  Letts,  by  his  command,  and  in  order  to  use  the  right, 
committed  the  grievances.  On  the  ailment  before  os  there 
was  a  discussion  whether  any  such  right  could  exist  for  a 
fractional  part  of  a  cow,  but  it  seems  unnecessary  to  decide 
that  point.  Possibly  it  might,  if  there  was  a  clear  and 
express  grant.  And  if  one  person,  having  a  right  of  com- 
mon to  the  extent  of  one  part  of  the  eatage  of  a  cow, 
could  find  another  person  in  a  similar  situation,  they  might 
unite  their  interests,  in  order  to  exercise  the  right.  I  do 
not  say  that  it  would  be  so ;  that  is  not  the  claim  set  up 
by  the  defendant  in  the  present  plea.  He  alleges  himself 
to  be  entitled  to  ^^  three  fourths  of  a  right  of  common 
of  pasture,*'  which  is  quite  unintelligible.  There  most 
therefore  be  judgment  for  the  plain tifi; 

Judgment  for  the  plaintiff. 
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Nixon  v.  Freeman.  AfayS. 

J.  HE  first  mentioned  case  was  an  action  of  trespass  for  A  distress  for 

rent  before  sun* 

taking  the  plaintiff's  goods.     The  defendant  pleaded  not  rise  or  after 
guilty  (by  statute  11  Geo.  2,  c.  19).  illegal," 

At  the  trial,  before  MarHn,  B.,  at  the  Middlesex  Sittings  ^1^4^ 
after  Trinity  Term,  1859,  it  appeared  that  the  defend-  '*«^^^^  ^j,^, 
ant  had  taken  the  plaintiff's  goods  as  a  distress  for  rent,  ^^^^  ^^  "P*^^ 

*^  "  purpose  the 

and  the  case  on  the   part  of  the  plaintiff  was  that  the  time  of  sun- 

rise  is  to  be 

distress  was  illegal,  having  been  made  after  sunset.     The  reckoned  from 

learned  Judge  left  the  question  to  the  jury,  and  they  found  peanmceof  the 

that  the  distress  was  made  after  sunset  but  before  it  was  ,un  aboTo  the 

dark.    Whereupon  the  learned  Judge  directed  a  verdict  for  th"timo^wher 

the  defendant,  reserving  leave  to  the  plaintiff  to  move  to  h^e^e^edT 

enter  the  verdict  for  him,  with  15/.  damages.  .  ^^  almanack 

^^  18  not  eTidence 

Lush,  in  last  Michaelmas  Term,  obtained  a  rule  nisi  of  the  time  of 

sunrise  on  a 

accordingly,  against  which  particular  day. 

rer  PoUockt 
C.  B. 

Hawkins,  in  the  same  Term  (Nov.  15),  shewed  cause. —  make  a  distress 
The  question  is  whether  a  distress  made  after  sunset,  but  open"window 
before  it  is  dark,  is  illegal.     In  the  Mirrour  of  Justices,  "  i*''^"!* 
c.  2,  8.  26,  it  is  said : — ^^  In  the  night  time  a  man  may  not 
distrain,  but  only  in  the  day  time,  but  for  damage  feasant; 
for  before  sunrising,  or  after  sunset,  no  man  may  distrain 
but  for  damage  feasant."     Subsequent  authorities  do  not 
define  the  night  as  the  time  before  sunrise  and  after  sunset 
In  Reeve's  History  of  the  English  Law,  vol.  2,  p.  358, 
the  learned  author,  after  observing  that  some  have  ascribed 
the  Mirrour  of  Justices  to  the  time  of  Edward  IL,  says : — 
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'^This  book  should  be  read  with  great  caation,  and  some 
previous  knowledge  of  the  law  as  it  stood  about  the  same 
period,  for  the  author  certainly  writes  with  very  little  preci- 
sion." In  Gilbert  on  Distresses,  pp,  49,  50,  4th  ed.,  the 
law  is  thus  laid  down: — ''A  man  cannot  distrain  for  rent 
or  rent-charge  in  the  night  [which,  according  to  the  author 
of  the  Mirrour,  is  after  sunset  and  before  sunrising];  because 
the  tenant  hath  not  thereby  notice  to  make  a  tender  of  hii 
rent,  which  possibly  he  might  do,  to  prevent  the  impound- 
ing of  his  cattle"  (a).  The  authority  cited  for  that  position 
is  Co.  Lit.  142  a,  where  it  is  said,  **  but  it  is  to  be  under- 
stood, that  for  a  rent  or  service  the  lord  cannot  distrain  in 
the  night,  but  in  the  day  time ;  and  so  it  is  of  a  rent- 
charge.  But  for  damage  feasant  one  may  distrain  in  the 
night,  otherwise  it  may  be  the  beasts  will  be  gone  before  he 
can  take  them.  In  10  Edw.  3, 21 B.  pi.  37,  "  Sic  nota,  that 
a  man  cannot  distrain  for  services  nutandre.**  Again,  in 
11  Hen.  7,  5  B.  pi.  18,  ''there  is  a  difference  between  a 
distress  taken  for  damage  feasant  and  a  dbtress  like  this; 
for  the  damage  feasant  one  may  distrain  by  night,  for  other- 
wise, perhaps,  the  beasts  will  be  driven  away ;  but  a  distress 
for  rent  must  be  taken  by  day,  for  the  law  implies  that  the 
tenant  will  be  all  the  day  waiting  upon  the  land  to  pay  his 
rent,  but  he  is  not  compellable  to  wait  by  night."  Also  in 
Doctor  and  Student,  Dial.  2,  c.  9,  it  is  said, ''  in  all  these 
cases  above  said,  where  a  man  may  distrain,  he  may  not 
distrain  in  the  night,  but  for  damage  feasant."  Woodiall's 
Landlord  and  Tenant,  p.  376,  7th  ed.,  adopts  the  definition 
of  night  given  in  the  Mirrour  of  Justices,  that  is  ''  after 
sunset  and  before  sunrise."     Some  illustration  of  the  mean- 

(a)  In  the  original  edition  of  the  tenant  hath  not  thereby  notice 

Gilbert  on  Distress,  publbhed  in  to  make  a  tender  of  his  rent, 

the  year  1757,  the  passage  is  as  which  possibly  he  might  do  to 

follows  : — "  A  man    cannot  dis-  prevent  the   impounding  of  his 

train  in  the  night  for  rent,  because  cattle.*' 
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ing  of  the  word  **  night"  is  afforded  by  the  rule  of  the 
oommon  law  as  to  burglary,  respectmg  which  Lord  Coke 
says  {a\  **  the  word  in  the  indictment  or  appeal  is  noctanter, 
id  est,  noctiu    The  natural  day  is  divided  in  lucem,  light, 
which  is  dies  Solaris,  and  in  tenebras,  which  is  night     And 
therefore  as  long  as  the  daylight  continues,  whereby  a  man's 
countenance  may  be  discovered,  it  is  called  day:  and  when 
darkness  comes  and  daylight  is  past,  so  as  by  the  light  of 
day  you  cannot  discern  the  countenance  of  a  man,  then  it 
is  called  night"    [Watson,  B.— Lord  Hale  says(i):  '<it 
hath  been  anciently  held,  that  after  sunset  though  daylight 
be  not  quite  gone,  or  before  sunrising,  is  noctanter  to  make  a 
burglary,  &c.     But  the  later  opinion  hath  been  and  still 
obtaineth,  that  if  the  sun  be  set,  yet  if  the  countenance  of 
a  party  can  be  reasonably  discerned  by  the  light  of  the  sun 
or  erepusculum,  it  is  not  night  nor  noctanter  to  make  a 
boiglary".]    Blackstone,  in  his  Commentaries,  speaking  of 
buiglary,  says  (c), ''  As  to  what  is  reckoned  night,  and  what 
day,  for  this  purpose :  antiently  the  day  was  accounted  to 
begin  only  at  sunrising,  and  to  end  immediately  upon  sun- 
set; but  the  better  opinion  seems  to  be,  that  if  there  be 
daylight  or  crepusculum  enough,  begun  or  left,  to  discern 
a  man's  face  withal,  it  is  no  burglary.**   It  would  be  difficult 
to  determine  the  precise  moment  of  sunrise  or  sunset,  but 
whether  it  is  light  could  be  ascertained  by  the  almanack. 
[PdUock,   C.   B. — The  almanack  is  part  of  the  law  of 
England:   in  Regina  v.  Dyer(d)  it  is  stated  that  all  the 
Courts  agreed  that  it  was,  but  it  does  not  follow  that  all 
which  is  found  in  every  printed  almanack  is  part  of  it,  as 
for  instance  the  proper  time  for  planting  and  sowing.    Also 
in  Brough  v.  Perldru{e)  it  is  said  that  the  almanack  is  part 
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of  the  law  of  England,  but  the  almanack  to  go  by  is  that 
which  is  annexed  to  the  Common  Prayer  Book.     Looking 
at  that  almanack,  I  find  it  says  nothing  about  the  rising  or 
setting  of  the  sun,  and  I  rather  think  that  any  information 
on  that  subject  is  quite  recent]    The  meaning  of  the  word 
**  night"  also  appears  from  MackaUey^s  Case  (a),  where  it  was 
argued  that  an  arrest  in  the  night  time  was  unlawful,  '^  for 
the  officer  and  minister  of  justice  cannot  have  such  assist- 
ance, nor  can  the  peace  be  so  well  kept  in  the  night,  that 
is  to  say,  in  tenebris^  as  in  the  day,  in  apertd  luce:  and  the 
prisoner  cannot  know  the  officer  or  minister  of  justice  in 
the  night."    The  only  modem  authority  on  the  subject  is 
that  of  Aldenburgh  v.  People  {b%  where  Parke,   B.,  said, 
'^  With  respect  to  the  taking  of  the  goods,  that  cannot  be 
justified  as  for  a  distress,  because  no  one  has  a  right  to  make 
a  distress  after  dark."    There,  however,  no  question  arose 
as  to  the  time  of  sunset,  for  the  goods  were  taken  about 
eleven  o'clock  in  the  night. 


Lush  and  Cole,  in  support  of  the  rule. — The  question  is 

purely  one  of  authority,  and  what  was  the  law  at  the  time 

the  Mirrour  of  Justices  was  written  is  the  law  now.    All  the 

dicta  on  this  subject  may  be  traced  back  to  the  Mirrour  of 

Justices.      The   authority  of  that   book  has   never  been 

doubted.     Lord  Coke  quotes  it  frequently,  and  every  writer 

on   the  subject  cites  it  as  an   authority.     What   is  the 

meaning  of  the  words  there  used,  "before  sunrising  or 

after  sunset  ?"     Subsequent  writers  in  quoting  the  passage 

have  changed  the  expression  into  "  day  and  night.'*    Then 

what   is   the    definition    of   a  day?      The   legal   day  is 

described  as  the  time  from  sunrise  to  sunset ;  therefore, 

although  those  writers   speak   of  "day  and  night,"  they 

evidently  use   the   words  as  meaning  the  same  thing  as 

(a)  9  Rep.  65  a,  (b)  6  C.  &  P.  212. 
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^sunrise  and  sunset"    In  the  case  of  burglary  it  was  for 
a  long  time  supposed  that  '^  night-time*'  meant  after  sunset 
and  before  sunrise.     In  1  Hawkins'  Pleas  of  the  Crown, 
p.  130,  it  is  said :  '*  There  are  some  opinions  that  burglary 
may  be  committed  at  any  time  after  sunset  and  before  sun- 
rising;  but  it  seems  the  much  better  opinion  that  the  word 
'noctanter/  which  is  precisely  necessary  in  every  indict- 
ment for  this  offence,  cannot  be  satisfied,  in  a  legal  sense, 
if  it  appear  upon  the  evidence  that  there  was  so  much 
daylight  at  the  time   that  a  man's  countenance  may  be 
discerned   thereby."    In  Tomlins's   Law   Dictionarj',   tit. 
"  Bui^lary,"  it  is  said  :    "  In    the    daytime   there   is  no 
bui^lary. — As  to  what  is  reckoned  night  and  what  day,  for 
this  purpose,  anciently  the  day  was  accounted  to  begin 
only  at  sunrising,  and  to  end   immediately  upon   sunset ; 
but  the  better  opinion  seems  to  be  that  if  there  be  daylight, 
or  crepusculum^  enough  begun  or  left,  to  discern  a  man's 
fiMse  withal,  it  is  no  burglary."    The  legislature,  finding 
the  inconvenience  of  a  conflict  of  testimony  as  to  whether 
it  was  light  or  dark,  has  fixed  the   hours  within   which 
a  burglary  may  be   committed,  viz.,   9  p.m.  and  6  a.m. 
The   question   cannot  depend   on   the  quantity  of  light 
for  it  sometimes  happens  that  there  is  no  light  for  any 
practical  purpose,  and   the  same   thing  might  be   occa- 
sioned  by  an   eclipse.     As   to   the   supposed   analogy  to 
the  right  of  a  party  to  tender  his  rent   to  save  a  for- 
feiture, it  is  sufficient  if  the   tender  is  made  at  a  time 
when  the  money  may  be  counted :    1  Wms.  Saund.  287, 
note  (hi).     The  reason  is  that  the  rent  is  not  due  until 
midnight,  and,  in  favour  of  the   tenant   and   to   prevent 
a  forfeiture,  the  law   allows   the  money  to   be   tendered 
at  the  latest  moment.     [Pollock,  C.  B. — Lord  Coke  says, 
in  3  Inst.  63 :   '^  A   burglar  (or  the   person   that   com* 
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mitteth  burglary)  is  by  the  common  law   a  feloDj    that 

in  the  night  breaketh  and  entreth  into  a  mansion-house  of 

another."] 

Cur.  adv.  vulL 


Nixon  v.  Freeman. 

X  HIS  was  an  action  of  trespass  for  breaking  and  entering 
the  plaintiff's  house  and  taking  his  goods. 

The  defendant  pleaded,  except  as  to  taking  the  goods, 
not  guilty,  and  as  to  taking  the  goods,  not  guilty,  (by  statute 
11  Geo.  2,  c.  19> 

The  case  was  tried  before  Crowder,  J.,  at  the  Surrey 
Summer  Assizes,  1859,  when  it  appeared  that  the  plaintiff's 
goods  were  taken,  under  a  warrant  of  distress,  for  rent  due 
to  one  Mary  Freeman.  The  warrant  was  signed  by  the 
plaintiff,  and  addressed  to  one  Bain,  a  broker.  About 
4  o'clock  in  the  morning  of  the  4th  of  May,  one  Sharpe 
entered  through  a  window  in  order  to  make  the  distress 
the  door  being  shut;  and  some  days  afterwards  he  sent 
for  a  blacksmith,  who  picked  the  lock  of  the  front  door. 
According  to  an  almanack,  which  was  put  in  evidence^  the 
sun  rose  at  twenty  minutes  past  four  on  the  4th  of  May. 
There  was  conflicting  evidence  as  to  the  precise  time,  and 
whether  it  was  actually  light  at  the  time  of  the  entry. 

The  learned  Judge  told  the  jury  that  if  the  entry  was 
before  sunrise  it  was  a  trespass.  The  jury  found  that  the 
entry  was  before  sunrise.  Whereupon  a  verdict  was  entered 
for  the  plaintiff,  with  457.  damages  for  distraining,  and  5L  for 
breaking  the  door;  leave  being  reserved  to  the  defendant  to 
move  to  reduce  the  damages  to  a  nominal  amount. 

Wbrdstoarthf  in  last  Michaelmas  term,  obtained  a  rule 
nisi   to  reduce  the   damages   or  for  a  new  trial,  on  the 
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grounds  that  the  distress  was  at  a  legal  time ;  and,  if  it  was 
not,  that  the  plaintiff  was  entitled  to  nominal  damages  only ; 
and  that  there  was  no  evidence  to  make  the  defendant 
liable  for  the  act  complained  of;  and  for  misdirection,  in  this, 
that  the  Judge  ought  to  have  told  the  jury  that  the  levy 
before  sunrise  was  not  a  trespass,  and  that,  if  it  was,  the 
defendant  would  not  be  liable  unless  he  had  ratified  it. 
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Hawkins  and  Laxton  shewed  cause  in  the  present  term 
(April  17, 18,  and  22). — They  argued,  first,  that  the  distress 
having  been  made  before  sunrise  was  illegal.  In  addition  to 
the  authorities  cited  in  the  preceding  case,  they  referred  to 
Tinkler  v.  Prentice  (a)^  Lamb  v.  WaU{b)y  Doe  d.  Wlieeldan  v. 
Paul{c)f  Crompton's  Office  of  Justice,  fo.  31,  pi.  1 ;  Dal- 
lon*s  Country  Justice,  c.  151,  p.  340;  9  Geo.  4,  c.  69, 
8. 12;  Smith's  Landlord  and  Tenant,  159;  Bullen's  Law  of 
Distress,  p.  119. — Secondly,  the  breaking  the  door  was  a 
trespass :  Brown  v.  Glenn  (d).  In  Bullen  on  Distress, 
p.  132,  it  is  said,  the  outer  door  of  a  house  can  in  no  case 
be  broken  open,  except  in  the  case  of  a  distress  of  goods 
fraudulently  removed.  Thirdly,  the  entry  through  the 
window  was  a  trespass.  In  Comyns*s  Digest,  tit.  Distress 
(A.  3),  it  is  laid  down,  that  ^'a  distress  may  be  made  in  a 
house  through  the  doors  or  windows."  For  this  he  refers  to 
1  Rolle  Ab.  671.  The  authority  cited  by  Rolle  is  the 
Tear  Book,  46  fkiw.  3,  26  (B.),  but  the  case  there  reported 
relates  to  distraining  cows  in  an  outhouse,  the  word  **  huis" 
meaning  the  door  of  the  outhouse.  In  Gilbert  on  Dis- 
tresses, p.  56,  it  is  said,  '^  if  the  window  be  open,  a  distress 
may  be  taken  out  of  it  ;**  but  he  refers  to  the  above  passage 
only.  \Pollockt  C.  B. — We  are  all  of  opinion  that  in  making 
a  distress  a  man  may  enter  through  an  open  window.] 

(a)  4  Taunt.  549.  (c)  3  C.  &  P.  613. 

(Jk)  1  F.  &  F.  503.  {d)  16  Q.  B.  254. 

UU  2 
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Wordstporth  and  C,  Pollock  aligned  in  support  of  the  rale. 
— On  the  first  point  tbej  cited,  in  addition  to  the  authori- 
ties referred  to  in  the  former  case,  Vin.  Ab.  Distress 
(O.  2X  pi.  15,  16;  2  Inst.  569;  Gilbert  on  Distresses, 
pp.  49,  50 ;  Thomas's  Note  to  Coke  upon  Littleton,  voL  3, 
p.  254 ;  Sullivan's  Lectures,  p.  103 ;  Longfield  on  Distress, 
p.  68;  3  Black.  Com.  11;  Hale,  P.  C,  vol.  1,  550,  551; 
I  Roll.  Ab.  672;  1  &  2  Wm.  4,  c  32,  s.  34 :  AshpoUt 
Case  {a) ;  Milbom's  Case  {b).  IPoUoek,  C.  B.,  observed  that 
the  almanack  is  not  evidence  as  to  the  time  of  sunrising  or 
sunset,  though  in  the  present  case  it  appeared  to  have  been 
received  as  such  without  objection.  He  suggested  that 
it  might  be  doubtful  whether,  as  a  matter  of  law,  the  time 
of  sunrise  is  to  be  reckoned  from  the  first  appearance  of 
the  beams  of  the  sun  above  the  horizon,  or  when  the  entire 
sun  has  emerged :  that  the  astronomical  notion  of  sun- 
rise, L  «.,  when  the  middle  of  the  sun  is  on  the  horizon,  is 
purelv  artificial.] — Tbej  also  argued  that  the  defendant  was 
not  liable  in  treq>ass  for  the  act  of  the  bailirs  man,  citii^ 
Freeman  v.  Rasher  (c)  and  Lewis  v.  Read  (dy  and  that  as 
one  trespass  only  was  chaiged  in  the  declaration,  the 
plaintiff  was  not  entided  to  retain  the  verdict  for  the  5L 

Cur.  adv.  vuh. 


Martin,  B.,  now  sud. — In  the  case  of  TVtton  v.  Darkey 
which  was  tried  before  me,  there  had  been  a  distress  for 
rent  made  bv  the  defendant  a  short  time  after  sunset,  and 
it  was  contended  that  the  distress  was  therefore  illegal,  and 
that  the  plaintiff  was  entitled  to  recover  on  that  ground, 
although  the  distress  was  otherwise  justifiable.  The  same 
question  in  efiect  afterwards  arose  in  the  case  of  AIzoii 
V.  Frtnmatt,     The  point  has  lieen  roost  learnedly  argued. 


(tf>  7  Rep.  6*  ;  4  Lecn.  515. 
{h)  7  Rep,  6 f . 


(c)  15  Q.  B.  780. 
{d)  \^U.h  W.  834. 
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and  I  am  about  to  deliver  the  judgment  of  the  Court  in 
both  cases. 

It  is  plain  from  all  the  authorities  that  a  distress  for 
rent  must  be  made  in  the  dajtimc ;  and  the  only  question 
isy  whether  *' daytime^'  is  to  be  considered  as  the  time 
after  sunrise  and  before  sunset,  or  after  daybreak  and  before 
dusk.  We  think  that  sunrise  and  sunset  form  the  true 
limits.  A  vast  number  of  cases  were  cited,  and  a  number 
of  authorities  on  the  law  respecting  burglary ;  indeed,  all 
the  cases  in  the  books  in  which  the  words  ^^day"  and 
''night"  occur  seem  to  have  been  mentioned;  but  it  is 
sufficient  to  say  that  in  Co.  Lit.  142  a,  it  is  laid  down : 
"For  a  rent  service  the  landlord  cannot  distrain  in  the 
night,  but  in  the  daytime;**  and  the  reference  is  to  the 
Mirrour  of  Justices,  c.  2,  s.  26,  where  it  is  expressly  laid 
down  that  daytime  is  after  sunrise  and  before  sunset.  So 
far  as  we  can  ascertain,  there  is  not  a  single  authority  to  the 
contrary,  nor  any  dictum  to  the  effect  that  a  distress  may 
be  made  before  sunrise  or  after  sunset.  Also,  in  Co.  Lit. 
202  a,  it  is  said  that  "the  last  time  of  demand  of  the  rent 
is  such  a  convenient  time  before  the  sun  setting  of  the 
last  day  of  payment  as  the  money  may  be  numbered  and 
received." 

The  question  may  occur,  what  issunrising  and  sunsetting, 
but  upon  this  we  give  no  opinion ;  for  in  one  of  these 
cases  it  is  clear  that  the  distress  was  before  the  sun  had 
made  its  appearance,  and  in  the  other  after  the  sun  had 
gone  down.  However,  persons  who  distrain  should  bear  in 
mind  that  a  distress  is  to  be  made  in  the  daytime,  and  they 
ought  not  to  go  so  near  the  limits  as  to  raise  any  doubt  on 
the  subject.  Some  doubt  was  expressed  as  to  the  authority 
of  the  Mirrour  of  Justices;  but  it  is  spoken  of  by  Lord 
Coke  in  the  highest  terms. 

In  the  case  of  Nixon  v.  Freeman  there  are  other  points 


1860. 

TUTTON 
P. 

Darke. 
Nixon 

V. 

Freeman. 
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1860. 


TOTTON 
V. 

Darke. 

Nixon 

e. 

Freemaiv. 


which  remain  to  be  considered  (a).     In  l^uttany.  Darke  the 

rule  will  be  absolute  to  enter  the  verdict  for  the  plaintiff 

for  15/. 

Rule  accordingly. 

(a)  No  judgment  was  given  on  those  points,  the  case  haying  been 
compromised. 


April  1 7. 

A  declaration 
in  debt  on  a 
demiso,  for 
rent,  stated 
that  the  plain- 
tiff by  deed 
demised  to 
defendant 
certain  pre- 
mises.   Plea : 
that  the  plain- 
tiff  did  not  by 
deed  demise 
the  premises. 
^ince  the  rent 
became  doe 
the  deed  was 
cancelled  by 
the  mutual  con* 
sent  of  both 
parties — Held, 
that  the  can- 
celled  deed 
was  evidence 
in  proof  of 
the  issue. 

Under  the 
37th  section  of 
tho  Common 
Law  Procedure 
Act,  1854, 
the  Court  may 
allow  an  appeal 
though  no 
notice  has  been 
given  and  the 
application  is 
not  made,  until 
after  the  ex- 
piration of 
four  days  from 
the  time  of 
tho  decision 
complained  of. 


Tx)RD  Ward  v.  Lumlby. 

X  HIS  was  an  action  of  debt  on  a  demise,  for  three 
({uarters'  rent  due  on  the  21st  June,  1858.  The  declaration 
fully  appears  in  the  report  of  the  case,  ante,  p.  87.  In  addi- 
tion to  the  plea  demurred  to,  the  defendant  pleaded  that 
the  plaintiff  did  not,  by  deed,  let  or  demise  the  premises  to 
the  defendant :  upon  which  issue  was  joined. 

At  the  trial  before  Pollock^  C.  B.,  at  the  Middlesex 
Sittinp;s  after  last  Hilary  Term,  the  plaintiff  produced  the 
lease  with  the  seals  torn  off;  and  it  appeared  that  it  was 
cancelled  on  the  10th  August,  1859,  with  the  mutual  con- 
sent of  both  plaintiff  and  defendant*  On  the  part  of  the 
defendant  it  was  submitted  that  the  deed,  being  void,  was 
not  evidence  in  support  of  the  issue.  The  learned  Judge 
overruled  the  objection,  and  directed  a  verdict  for  the 
plaintiff,  reserving  leave  to  the  defendant  to  move  to  enter 
the  verdict  for  him. 

Edward  James  now  moved  for  a  rule  nisi  accordingly. — 
The  plaintiff  was  bound  to  prove  a  demise  by  deed,  but 
the  instrument  produced,  having  the  seals  torn  off,  was 
void :  Com.  Dig.  tit.  "  Fait"  (F.  2),  Pigoea  Case  (a),  and 
therefore  no  evidence  in  support  of  the  issue.    [Pollock,  C  B. 

(a)  11  Rep.  27  a. 


EASTER   TERM,    2  3    VKT. 

The  rent  was  due  before  the  deed  was  cancelled ;  then  how 
does  the  cancellation  affect  the  plaintiff's  right  to  recover 
it?]  The  declaration  alleges  a  demise  bj  deed,  the  plea 
traverses  that  allegation,  and,  in  order  to  prove  the  issue, 
it  was  necessary  for  the  plaintiff  to  produce  a  valid  deed. 
[Bramwell^  B. — In  debt  for  rent  it  is  not  necessary  to 
state  that  the  demise  was  by  deed.]  Here  the  plaintiff 
has  taken  issue  on  that  fact  [^Pottocky  C.  B. — The  docu- 
ment was  given  in  evidence,  not  for  the  purpose  of  proving 
its  existence  as  a  deed,  but  only  that  it  was  a  deed  at  the 
time  the  rent  became  due.  The  point  is  in  effect  the  same 
as  that  decided  in  Lord  Ward  v.  Lumley{a).  Martin^  B. — 
All  that  the  parties  were  trying  was,  whether  upon  a  certain 
day  an  estate  existed  in  the  defendant.]  The  production 
of  a  void  deed  is  no  more  than  the  production  of  a  piece 
of  waste  parchment.  The  deed  being  gone,  the  right  to 
sue  upon  it  is  at  an  end:  Davidson  v.  Cooper  {b). 

Pollock,  C.  B. — We  all  consider  that  the  arguments 
and  judgment  of  this  Court  in  the  case  oi  Lord  Ward  v. 
Lumley  {a)  directly  apply  to  this  case.  There  will  there- 
fore be  no  rule. 

Martik,  B. — I  am  of  the  same  opinion.  The  declaration 
states  that  the  plaintiff  by  deed  demised  to  the  defendant 
certain  premises ;  the  plea  alleges  that  he  did  not  by  deed 
demise,  and  it  was  proved  that  he  did.  This  is  a  declara- 
tion on  the  demise,  not  upon  the  deed ;  and  the  duty  and 
liability  to  pay  the  rent  is  created  by  the  estate  vested  in 
the  lessee  upon  the  execution  of  the  deed.  It  is  immaterial 
what  becomes  of  the  deed,  for  its  cancellation  does  not 

(a)  Afii^^  p.  87. 

(6)  1 1  M.  &  W.  778.    In  error,  13  M.  k  W.  843. 
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1860.        destroy   the  estate  already  vested.     We  so  held  in  Lord 
-^"^Cr^       Ward  v.  Lumley^  and  that  case  governs  this. 


9. 
LUMLET. 


Brahwell,  B. — ^I  also  think  that  there  ought  to  be  no 
rule,  and  I  am  of  that  opinion  not  only  on  the  authority  of 
Lard  Ward  v.  lAimleyy  but  upon  principle.  It  is  clear  that 
an  estate  already  vested  is  not  destroyed  by  the  cancellation 
of  the  deed  which  created  it.  It  is  equally  clear  that,  no 
action  of  covenant  will  lie  on  a  cancelled  deed,  but  here  the 
question  is  whether  debt  upon  the  demise  can  be  main- 
tained. I  am  of  opinion  that  it  can.  In  debt  on  a  de- 
mise, the  declaration  need  not  state  how  it  was  made.  In 
1  Wms.  Saund.  p.  276  a,  it  is  said  ^'  In  debt  for  rent  on 
a  demise  by  indenture,  it  is  not  necessary  to  declare  that 
it  was  by  indenture;  but  ^quod  cum  dtmississet*  generally  is 
sufficient.*'  Again,  at  p.  276,  d,  '*  The  general  rule  is,  that 
wherever  an  action  is  founded  on  a  deed,  the  deed  must 
be  declared  on.  The  only  case  excepted  from  the  general 
rule  is  that  of  debt  for  rent,  in  which  the  deed  need  not  be 
declared  on.  That  exception  however,  seems  to  have  pro- 
ceeded on  the  ground  that,  by  the  demise,  an  interest  has 
passed  in  the  land:  Per  Mansfield,  C.  J.,  I  N.  R.  109, 
Atty  V.  Parish.  In  other  words,  that  the  action  is  founded 
on  the  privily  of  estate  and  not  of  contract.'*  Therefore,  if 
the  action  is  founded  on  the  privity  of  estate  it  is  imma- 
terial that  the  deed  is  not  in  existence,  for  so  long  as  the 
estate  remains  an  action  of  debt  on  the  demise  is  main- 
tainable. Here  it  is  true  that  in  one  sense  no  deed  was 
produced ;  but  the  allegation  in  the  declaration  was 
proved,  because  it  was  proved  that  an  estate  was  created  by 
the  deed. 

Wild::,    B. — The  question   is  whether    this  issue    was 
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proved  by  producing  a  cancelled  deed.  1  am  of  opinion  1860. 
that  such  a  deed  was  capable  of  being  used  in  evidence  j^^^  ward 
for  the  purpose  of  proving  that  an  estate  vested  in  the  ,  •• 
defendant.  That  appears  from  the  case  of  The  Agricultural 
Insurance  Company  v.  Fitzgerald  (a),  where  the  question 
was  whether  the  Company's  deed  of  settlement,  which  had 
been  altered  since  its  execution,  was  available  for  the  pur- 
pose of  proving  that  the  defendant  was  a  shareholder.  Lord 
Campbell,  C.  J.,  in  delivering  the  judgment  of  the  Court, 
said:  '^  There  is  no  ground  for  saying  that  if  a  deed  be 
altered  in  a  material  part  it  is  rendered  void  from  the 
beginning.  It  ceases  to  have  any  new  operation  ;  and  no 
action  can  be  brought  in  respect  of  any  pending  obligation 
which  would  have  arisen  from  it  had  it  remained  entire; 
but  it  may  still  be  given  in  evidence  to  prove  a  right  or  title 
created  by  its  having  been  executed,  or  to  prove  any  collateral 
fiu:t"  That  being  so,  it  was  competent  for  the  plaintiff  to 
give  this  cancelled  deed  in  evidence  for  the  purpose  of 
proving  that  the  estate  vested  in  the  defendant. 

Rule  refused. 


Maudcy  in  Trinity  Term  (May  23),  had  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  the  defendant 
should  not  be  at  liberty  to  appeal. 

It  appeared  that,  through  inadvertence,  notice  in  writing 
had  not  been  given  within  four  days,  and  that  since  the 
decision  the  defendant  had  gone  abroad,  leaving  no  pro- 
perty available  to  satisfy  execution. 

(a)  16  Q.  B.  432. 
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Mellish  shewed  cause  (June  3). — The  question  turns  upon 
the  37th  section  of  the  Common  Law  Procedure  Act,  1854, 
which  enacts  that  no  '*  appeal  shall  be  allowed  unless  notice 
thereof  be  given  in  writing  to  the  opposite  party  or  his 
attorney,  and  to  one  of  the  Masters  of  the  Court,  within  four 
days  after  the  decision  complained  of,  or  such  further  time 
as  may  be  allowed  by  the  Court  or  a  Judge.**  The  farther 
time  must  be  obtained  within  the  four  days.  According  to  the 
ordinary  practice  in  cases  of  arbitration,  where  an  award  is 
to  be  made  on  or  before  a  certain  day,  or  such  further  day 
as  the  arbitrator  may  enlarge  the  time  for  making  his  award, 
it  has  always  been  held  that  the  arbitrator  must  enlaiige 
the  time  before  the  expiration  of  the  day  first  named. 
So,  in  cases  of  motions  for  new  trials,  some  step  must  be 
taken  within  the  four  days.  The  words  ^'further  time  "  imply 
that  there  is  to  be  no  interval. 

Maudcy  in  support  of  the  rule. — An  arbitrator  has  no 
power  to  act  except  within  the  period  limited,  which  dis- 
tinguishes that  case  from  the  present.  The  effect  of  this 
clause  is,  that  notice  of  appeal  shall  be  given  within  four 
days,  and  if  not,  the  Court  shall  have  a  discretionary 
power  as  to  allowing  it  to  be  afterwards  given.  [^Brant' 
welly  B. — The  rule  to  extend  the  time  would  be  a  rule  nisi, 
which  could  not  be  made  absolute  within  the  four  days.] 

Brabiwell,  B. — We  are  all  of  opinion  that  the  Court 
has  power  to  extend  the  time  for  giving  notice  of  appeal, 
though  the  application  is  not  made  within  four  days. 
Mr.  Mellish  seeks  to  put  a  restriction  on  the  power  of  the 
Court  which  is  not  found  in  the  statute,  and  suggests  that 
it  is  analogous  to  the  power  to  extend  the  time  for  making 
an  award.  Mr.  Maude  has  given  the  true  answer  to  that 
objection.     His   client   had  a  right   to   appeal,  which  he 
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lost  by  inadvertence.     The  case  of  Hill  v.  Fox  (a)  shews        1860. 
that  we  may  order  a  plaintiff  in  error  to  give  security  for       *^^^^ 
costs.     The  rule  will,  therefore^  be  absolute  that  the  de-  *• 

fendant  be  at  liberty  to  give  notice  of  appeal,  all  proceed- 
ings to  be  stayed  until  security  for  costs  is  given,  the  costs 
of  the  rule  to  be  plaintiff's  costs  of  the  appeal. 

Chanmell,  B.,  concurred. 

Rule  accordingly. 

(a)  3  H.  &  N.  547. 


Homer  v.  Taunton.  MayS, 


iIBEL. — The  first  count  of  the  declaration  stated  that  Iq 


an  action 


L 

the  plaintiff,  before  and  at  the  time  of  the  committing  of  imMtinip  to 
the  grievances,  &c.  carried  on  the  business  of  a  manufac-  iJat^he  w'^ 
turer  of  hosiery  and  the  trade  of  a  irrocer  in  the  parish  of  "  ^ruckmastcr,*' 

•^  or  there  being  no 

East  Shilton,  and  near  the  parish  of  Hinkley,  and  before  innuendo 

to  explain 

the  committing  the  said  grievances  the  plaintiff,  in  his  said  the  meaning 
business  of  a  manufacturer  of  hosiery,  employed  divers  Held,  that 
framework  knitters  and  other  workmen.     And  the  defend-  worTwas  not 
ant  thereupon  falsely  and  maliciously  printed  and  published  ^^   English"' 
of  the  plaintiff,  as   such   manufacturer  and  erocer,  in  a  ^^'^tionary, 

^  '  o  '  yet,  as  It  vtaa 

newspaper  called,  to  wit.  The  Midland  Express,  the  false  co»nposedof 
and  malicious  words  following,  that  is  to  say,  (The  declara-  English  words, 

^\  .  .         the  plaintiff 

tion  then  set  out  the  libel,  which  contained  the  following  was  not  bound 
passages)^"  it  is  agam  our  pamful  duty  to  announce  to  dence  of  its 
the  public  that  the  conduct  of  Messrs.  Homer"  (meaning  the  Jhrjudge'to' 
plaintiff)  "and  Everard,  of  East  Shilton  has  compelled  their  ^^f^^}  ^^^ 
workpeople  to  cease  from  labour  and  appeal  for  support  to  p^*Urrieft 
the  working  classes  of  the  district,  and,  in  fact,  to  the  to  them  to  say 

"  whether,  under 

workmen  of  other  districts,  and  to  all  who  have  any  sympathy  all  the  circum- 
stances, it  was 

with  the  poor  and  the  oppressed.    The  district  of  Hinkley  u*ed  in  a  de- 
famatory sense. 
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has  long  been  known  for  the  extreme  propriety  of  the 

framework  knitters^and  when  we  state  that  the  wages  of  the 

*•  above  class  of  operatives  do  not  averase  more  than  three 

Taunton.  *^  ° 

shillings  or  six  shillings  per  week,  and  that  men  with 
fiimilies  cannot  earn  more  than  six  or  eight  shillings  per 
week,  clear  from  deductions;  it  will  be  seen  how  cruel  and 
heartless  those"  (meaning  the  plaintiff  and  the  said  Ever- 
ard)  ''must  be  who  attempt  to  reduce  their  wages  still 
further,  &c.  It  is,  therefore,  the  duty  of  the  men  to  re«st 
the  encroachments  of  Messrs.  Homer"  (meaning  the  plain- 
tiff) ''and  Everard,  and  to  maintain  the  present  rate  of 
wages.  Mr.  Homer"  (meaning  the  plaintiff)  "who  is  a 
truckmaster  should,  from  his  position,  have  been  one  of 
the  last  to  have  excited  the  ill-will  of  his  workmen,  and  we 
hope  he  will  see  the  necessity  of  beating  a  speedy  retreat 
from  his  present  dbhonourable  course."  There  was  a 
second  count,  setting  out  another  lib<el,  in  which  was  the 
following  passage: — "  Oh,  dear  reader,  how  unfortunate  it 
is  that  Mr.  Homer"  (meaning  the  plaintiff),  "who  is  a  re- 
spectable gendeman  hosier  truckmaster,  is  not  an  absolute 
monarch  on  the  throne  of  some  eastern  empire."  The 
declaration  concluded  with  the  usual  allegation  that,  by 
means  of  the  committing  of  the  grievances,  the  plaintiff 
hath  been  and  is  greatly  injured. 

Pleas. — First:  Not  guilty.  Secondly:  That  the  alleged 
libeis  were  and  are  true. — Issues  thereon. 

At  the  trial,  before  I^jffock,  C.  6.,  at  the  London  Sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  plaintiff 
was  a  manuGicturer  of  hosiery  at  Elast  Shilton ;  and  he  also 
kept  a  grocer  s  shop,  at  which  the  workmen  in  a  neigh- 
bouring factory  were  accustomed  to  buy  provisions.  The 
defendant  had  published  the  libels  complained  of  in  a  news- 
paper called  "The  ilidland  Express.'  The  pUindff*s 
c\Hinsel  mainly  relied  on  the  imputation  that  the  plaintiff 
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was  a  "  truckmastcr,**  but  he  called  no  witnesses  to  explain 

the  meaning  of  that  word.     Evidence  was  adduced  on  the 

part  of  the  defendant  to  prove  that  the  plaintiff  had  been      _    »• 

•^  *  Taunton. 

guilty  of  offences  within  the  Truck  Act,  1  &  2  Wm.  4, 
c37. 

The  learned  Judge  left  the  case  to  the  jury,  pointing  out  to 
them  that  there  was  no  evidence  to  explain  the  meaning  of 
the  word  ^*  truck  master,**  and  telling  them  that  the  word  was 
not  to  be  found  in  any  English  dictionary ;  but  was  a  coined 
word  manufactured  in  particular  districts,  and  which  had 
arisen  out  of  a  particular  state  of  circumstances.  That 
being  so,  he  was  not  bound  to  instruct  the  jury  as  to  its 
meaning  or  application ;  that  looking  at  the  context  and 
the  whole  evidence,  they  must  judge  for  themselves  what 
was  the  meaning  of  the  word,  and  whether  it  was  used  in 
the  sense  of  disparagement.  The  jury  found  a  verdict  for 
the  plaintiff,  with  5L  damages. 

Edtcin  Jamea^  in  last  Hilary  Term,  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  of  misdirection,  in  this, 
that  there  was  no  evidence  to  prove  the  meaning  of  the 
word  '^  truckmaster,"  and  that  its  meaning  should  either 
have  been  explained  by  the  Judge  or  by  evidence  (a), 
against  which 

Mundell  shewed  cause  in  the  present  Term  (April  24). — 
It  was  properly  left  to  the  jury  to  say  whether  the  word 
'^  truckmaster "  was  used  in  a  libellous  sense,  lliat  word 
has  a  well  known  meaning.  It  is  composed  of  two  words 
the  meaning  of  which  is  also  well  known.     If  a  word  is 

(a)  The  rule  was  also  in  the  the  rule  was  abandoned  on   the 

alternative,  to  arrest  the  judg-  argument,  the  Court  having  in- 

ment  on   the    ground  that    the  timated  an  opinion  that  there  was 

word  "truckmaster"  was  not  ac-  other  libellous  matter  sufficient 

tionable  per  se  ;  but  this  part  of  to  support  the  declaration. 
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unintelligible  the  Judge  is  not  bound  to  explain  it  to  the 
jury,  but  its  meaning  should  be  shewn  by  evidence :  Daine$ 
v«  Hartley  (a).  If  the  meaning  of  the  word  is  well  ascer- 
tained it  is  not  necessary  for  the  Judge  to  explain  it,  for 
the  jury  are  bound  to  know  it  like  any  other  word  in  the 
English  language.  Here  there  was  abundant  eridence 
from  which  the  jury  might  ascertain  the  meaning  of  the 
word  "  tnickmaster.**  [Martin^  B.— The  1  &  2  Wm.  4, 
c.  37,  is  commonly  called  the  "Truck  Act:"  Infpram  t. 
BamtM  (*),  Riley  v.  Warden  (c>  Pollock,  C.  B.— There  is 
no  ambiguity  in  the  word  "  truck  master.**  The  word 
"shipmaster"  might  mean  the  owner  of  a  ahip^  or  the 
master  of  a  |ship,  or  a  person  who  constructs  ships.]  The 
word  '*  truck  master"  does  not  require  an  innuendo  to 
explain  its  meaning,  as  the  word  "black-sheep:"  JkPGrefor 
V.  Gregory  (rf), 

Edwin  James  and  H,  James  in  support  of  the  rale. — 
The  meaning  of  the  word  "  truckmaster''  should  not  only 
have  been  explained  by  innuendo,  but  evidence  should 
have  been  adduced  to  shew  that  it  cast  an  imputation  on 
the  plaintiflTs  character.  The  word  per  se  may  be  an 
innocent  expression ;  and  there  was  nothing  to  shew  that 
it  implied  anything  which  subjected  him  to  punishment 
or  social  degradation.  The  calling  a  person  a  lottery- 
master  does  not  necessarily  convey  an  imputation  in 
respect  of  which  the  jury  are  bound  to  give  dami^e& 
[J/arftn,  B.,  referred  to  1  Roll  Abridg.  tit  "Action  sur 
Case,"  55,  pi.  1 7,  Com.  Dig.  tit.  "Action  upon  the  Case 
for  Defamation"  (D.  24).]  In  Richardson's  Dictionary  the 
word  "  truck  "  is  defined  as  to  "  barter  or  exchange."  The 
word  "  truckmaster"  requires  evidence  to  explain  its  mean- 

(a)  3  Exch.  200.  (c)  2  Exch.  59. 

(6)  7  E.  &  B.  115.  132.  (d)  11  M.  &  W.  287. 
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ing  as  much  as  the  word  "blackleg:"  Barrett  v.  Allen  {a).        I860. 
[Pollock,  C.  B. — Suppose  the  word  "  cardmaster"  had  come      )^     ' 
into  use  at  Newmarket,  would  that  imply  a  person  who  gut  «• 

i_*    1.   .  1     .  .  Taurton. 

his  hvmg  by  playing  at  cards  ?  How  could  the  question 
be  left  to  the  jury  without  some  explanation  ?]  Whatever, 
before  the  Common  Law  Procedure  Act,  1853,  was  neces- 
sary to  be  stated  by  way  of  prefatory  averment  must  now 
be  proved  at  the  trial.  The  61st  section  of  that  Act  has  not 
dispensed  with  the  necessity  of  proving  that  the  words  were 
used  in  a  defamatory  sense,  if  they  are  not  per  se  libellous. 
If  the  declaration  had  merely  alleged  that  the  defendant 
called  the  plaintiff  a  "  truckmaster,'*  it  would  have  been  bad 
on  demurrer.  The  word  "  black-sheep"  is  better  known  as 
a  defamatory  expression  than  "  truckmaster,"  and  yet  it  was 
formerly  necessary  to  explain  it  by  a  prefatory  averment: 
McGregor  v.  Gregory  (i).  If  the  words  are  not  of  them- 
selves libellous,  an  innuendo  is  necessary  to  shew  that  they 
were  used  in  a  defamatory  sense:  Goldstein  v.  Fossae), 
Heame  v.  Stowell{d)y  Forbes  v.  King{e).  Notwithstanding 
the  Common  Law  Procedure  Act,  1852,  s..  61,  an  innuendo 
is  still  necessary  in  cases  of  this  kind,  and  without  one 
evidence  is  inadmissible  to  fix  the  meaning  of  the  words : 
RawUngs  v.  Norbury  (/).  If  the  word  **  truckmaster"  is  an 
English  word,  the  learned  Judge  was  wrong  in  telling  the 
jury  it  was  not ;  if  it  is  not  an  English  word,  he  should  have 
told  them  its  meaning.  The  Court  is  bound  to  inform 
itself  of  the  meaning  of  English  words,  though  unusual  and 
peculiar  to  a  particular  county :  McGregor  v.  Gregory  [by 
The  calling  a  person  a  truckmaster  is  not  necessarily  Ubcl* 
lous,  because  the  1  &  2  Wm.  4,  c.  37,  contains  certain 
exceptions,  sect  23. 

Cur.  adv.  vulL 

(a)  3  H.  &  N.  376.  (rf)  12  A.  &  E.  719. 

(6)  11  M.  &  W.  287.  295.  (e)    1  Dow.  V.  C.  672. 

(c)  6  B.  &  C.  154.  (/)  1  F.  &  F.  341. 
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Pollock,  C.   B.,  now  said. — This  was  an  action  for  a 

libel  in  a  newspaper,  and  the  question  is  whether  it  was 

^'  properly  left  to  the  lury  to  consider  the  meaning  of  the 

Taunton.      ^      ^      ./  ^     ^  c  ^ 

word  "  truckmaster,*'  which  was  undoubtedly  the  material 
word  in  respect  of  which  the  action  was  brought,  as 
appeared  from  the  conduct  of  the  plaintiff's  case.  No  evi- 
dence was  given  as  to  the  meaning  of  the  word ;  nor  was 
there  any  evidence  that  it  had  any  local  signification.  The 
word  itself  is  not  to  be  found  in  any  English  dictionary ;  but 
the  two  words  of  which  it  is  composed  are  English  words. 
I  thought  it  better  that  it  should  be  left  to  the  jury  to  say, 
with  reference  to  all  the  circumstances  of  the  case,  whether 
there  was  not  some  offensive  meaning  in  the  use  of  the 
word.  I  pointed  out  that  the  word  is  not  to  be  found 
in  any  English  dictionary,  and  also  that  there  was  no  evi- 
dence as  to  its  having  a  local  meaning,  or  any  other  mean- 
ing  than  what  any  person  would  naturally  ascribe  to  it ;  and 
I  left  it  to  the  jury  to  say  whether  they  thought  the  use  of 
the  word  libellous,  or  whether  they  considered  it  justifiable 
upon  the  evidence  before  them ;  for  the  plaintiff  had  un- 
doubtedly kept  a  shop  for  the  sale  of  provisions  to  persons 
who  worked  in  a  neighbouring  factory.  At  first  I  doubted 
whether  some  evidence  ought  not  to  have  been  given  as  to 
the  meaning  of  the  word,  and  whether  I  ought  to  have  left 
the  question  to  the  jury  as  I  did;  but  my  learned  brothers 
are  of  opinion  that  my  mode  of  dealing  with  the  case  was 
perfectly  correct ;  and  on  consideration  I  am  also  of  that 
opinion.  This  differs  from  a  case  where  the  word  is  of  itself 
unintelligible,  as,  for  instance,  some  slang  word  which  has 
no  recognised  meaning  except  by  those  who  are  initiated 
in  its  use.  The  word  "  truckmaster"  is  composed  of  two 
English  words  intelligible  to  everybody;  and  on  considera- 
tion I  think  it  was  quite  right  to  leave  it  to  the  jury  to  say, 
with  reference  to  all  the  circumstances,  whether  the  word  was 
used  in  a  libellous  sense.   They  were  of  opinion  that  it  was. 
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I  own  that  if  I  were  asked  the  meaning  of  the  word,  I        I860. 

should  construe  it  as  the  jury  have  done.     Many  words 

may  come  into  use,  and   be   understood  by  the  world  at      _    »• 

•^  Taunton. 

large,  though  not  found  in  an  English  dictionary.  We  must 
not  take  any  particular  book  which  professes  to  give  all 
the  words  in  the  English  language  as  absolutely  and  exclu- 
sively an  authority  for  a  word.  There  are  several  words 
which  are  in  constant  use,  and  which  a  Judge  would  be 
bound  to  explain,  though  they  have  not  existed  so  long  as 
to  be  found  in  the  last  edition  of  the  English  dictionary* 
For  those  reasons  we  are  all  of  opinion  that  the  rule  ought 
to  be  discharged. 

Rule  discharged. 


HORTON  V.   McMURTRT.  /1pnl2&. 

X  HE  declaration  stated  that  on,  &c.,  it  was  agreed  by  A  declaration 
and  between  the  plaintiff  and  the  defendant,  that  the  plain-  it  was  agreed, 
tiff  should  serve  the  defendant  faithfully  for  the  period  of  pUiutiffand 
three  years,  commencing  from  the  1st  day  of  January,  1859,  fharihe^piaiiu 
in  any  honourable  occupation,  and  especially  should  bring  **^  should 
all  his,  the  plaintiff's,  knowledge  and  experience  to  bear  on  ^®''f"**»"V 
the  successful  carrying  on  of  the  manufacture  of  lard,  at  three  years  in 

his  business 

and  for  the  salary  or  wages  of  4/.  per  week  during  the  said  of  a  manufac- 
turer of  lard ; 
and  alleged  as 
a  breach  tYie  wrongful  dismissal  of  the  plaintiff  before  the  expiration  of  that  period. — Pleat 
that  the  plaintiff  did  not  serve  the  defendant  faithfully  as  in  the  agreement  stipulated.     At  the 
trial  it  appeared  that  bladders  are  essential  in  the  business  of  a  manufacturer  of  lard ;  and  that 
the  plaintiff,  without  the  knowledge  of  the  defendant,  entered  into  a  contract  with  C.  for  the 
purchase  of  several  thousand  bladders,  which  were  invoiced  and  delivered  to  G.,  who  allowed  the 
plaintiff,  from  time  to  time,  to  have  as  many  as  were  required  for  the  defendant's  business.     C- 
having  made  a  claim  upon  the  defendant  in  respect  of  the  bladders,  he  dismissed  the  plaintiff. 

Held: — First,  that  there  mas  no  misdirection  in  telling  the  jury  that,  so  far  as  it  was  matter 
of  law,  the  defendant  was  justified  in  dismissing  the  plaintiff. 

Secondly,  that  the  facts  were  admissible  in  support  of  the  plea*  that  the  plaintiff  did  not 
s«rve  the  defendant  faithfully. 

VOL.  V. — N.  S.  XX  EXCH. 
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1860.        period ;  and  that  the  defendant  should  continue  the  plain- 
^^^^      tiff  in  his  said  service  and  pay  him  such  salary  or  wages 
»•  for  and  during  the  said   period. — Averments:    that  the 

plaintiff  did  on  the  day  and  year  last  aforesaid  enter  into 
the  said  service  of  the  defendant  upon  the  terms  aforesaid, 
and  continued  in  such  service  of  the  defendant  upon  the 
terms  aforesaid  for  a  certain  time,  to  wit,  until  the  time 
of  the  dismissal  and  discharge  hereinafter  mentioned. — 
Breach :  that  although  the  plaintiff  was  then  and  hath 
always  been  ready  and  willing  and  then  offered  to  remain 
and  continue  in  the  said  service  of  the  defendant  for  and 
during  the  period  and  on  the  terms  aforesaid,  and  had  done 
all  things  necessary  to  entitle  him,  the  plaintiff,  to  a  con* 
tinuance  in  the  defendant's  service :  yet  the  defendant  did 
"not  nor  would  continue  the  plaintiff  in  his,  the  defendant's, 
service  until  the  expiration  of  the  said  period,  but,  before 
the  expiration  of  the  said  period,  refused  to  suffer  the 
plaintiff  to  continue  any  longer  in  his,  the  defendant's, 
service,  and  wrongfully  dismissed  and  discharged  the  plain- 
tiff therefrom,  without  any  reasonable  or  probable  cause 
whatsoever,  &c. 

Pleas  (inter  alia). — First:  that  it  never  was  agreed  by 
and  between  the  plaintiff  and  the  defendant  as  in  the 
declaration  alleged.  Secondly:  that  the  plaintiff  did  not 
serve  the  defendant  faithfully  as  in  the  said  agreement 
stipulated. — Issues  thereon. 

At  the  trial,  before  Pollock,  C.  B.,  at  the  London  sittings 
after  last  Michaelmas  Term,  it  appeared  that  the  defendant, 
being  about  to  establish  a  factory  for  the  manufacture  of 
lard,  applied  to  the  plaintiff  to  undertake  the  management 
of  it.  After  some  negotiation,  the  defendant  agreed  to 
accept  the  services  of  the  plaintiff  for  three  years  upon  the 
terms  specified  in  the  following  letter  written  by  the  plaintiff 
to  the  defendant: — 
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"Mr.  R.  McMurtry.  "Loodon,  Dec.  2/58.        i860. 

"Dr.  Sir,  ^T'^^ 

**  Referrine  to  our  cooversation  a  few  days  back :  In  ,,<'• 
consideration  of  an  agreement  on  jour  part  to  pay  me  at 
the  rate  of  4/.,  say  Four  pounds,  per  week  for  the  period  of 
three  years  commencing  from  the  1st  of  January  next,  I 
agree  to  serve  you  faithfully  for  that  term  in  any  honourable 
occupation — especially  to  bring  all  my  knowledge  and 
experience  to  bear  on  the  successful  carrying  op  of  the 
manufacture  of  lard.  "  I  am,  yours,  &c. 

«  H.  Horton." 

The  plaintiff  accordingly  entered  into  the  defendant's 
service  on  the  1st  January,  185  9.  Bladders  are  essential  in  the 
manufacture  of  lard,  and  the  plaintiff  purchased  them  for  the 
defendant's  business.  In  June,  1859,  a  Frenchman,  named 
Couturier,  ppplied  to  the  defendant  for  payment  of  43/., 
which  he  alleged  was  due  to  him  for  bladders  .purchased 
by  the  plaintiff  for  the  defendant.  In  consequence,  the 
defendant  asked  the  plaintiff  whether  he  had  been  dealing 
in  bla-dders.  The  plaintiff  at  first  denied  it,  but  afterwards 
admitted  that  he  owed  Couturier  a  small  amount  It 
appeared  that  on  the  23rd  April,  1859,  the  plaintiff,  unknown 
to  the  defendant,  had  entered  into  a  contract  with  Couturier 
for  the  purchase  of  1000  bladders  mopthly  at  2s.  6d.,  and 
3000  at  2<.  Zd.  per  dozen,  for  six  months  from  that  date. 
These  bladders  were  invoiced  and  delivered  to  one  Gavin, 
who  allowed  the  plaintiff,  firom  time  to  time,  to  have  as 
many  as  were  required  for  the  defendant's  business.  It. did 
not,  however,  appear  that  the  plaintiff  charged  the  defendant 
a  higher  price  than  he  agreed  to  pay.  The  plaintiff  said 
that  he  entered  into  the  contract  because  Couturier  would 
not  trust  Gavin,  and  that  he  was  merely  guarantee  for 
Gavin.  On  account  of  this  conduct,  the  defendant  imme- 
diately  discharged  the  plaintiff. 

XX  2 
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The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
conduct  of  the  plaintiff  was  such  as  justified  the  defendant 
9.  in  discharging  him,  telling  them  that  as  fiur  as  it  was  matter 

JfoMVETKT.  , 

of  law  no  servant  had  any  authority  to  make  such  a  con- 
tract and  no  right  to  become  a  guarantee,  and  that  the 
defendant  had  a  perfect  right  to  dischaige  the  plaintiff.  The 
jury  having  found  a  verdict  for  the  defendant  on  the  second 
plea. 

Parry,  SerjU,  in  last  Hilary  Term,  obtained  a  rule  nisi 
for  a  new  trial  on  the  ground  of  misdirection,  in  the  Lord 
Chief  Baron  telling  the  jury  that,  as  far  as  it  was  matter  of 
law,  no  servant  had  authority  to  make  such  a  contract  and 
no  right  to  become  a  guarantee;  and  that  there  was  no 
evidence  to  support  the  second  plea. 

Malcolm  shewed  cause  (April  25). — The  direction  of  the 
learned  Judge  was  right.  The  question  is  whether  the 
plaintiff  was  guilty  of  such  misconduct  as  to  justify  bis  dis- 
missal. It  is  submitted  that  he  was.  A  servant  has  no 
right  to  enter  into  contracts  of  this  kind.  [Pollack^  C.  B. — 
Such  conduct  is  calculated  to  imperil  the  master.  The 
fact  of  the  goods  being  ordered  by  a  servant  of  the  defendant, 
and  delivered  at  the  defendant's  premises,  would  be  evi- 
dence from  which  a  jury  might  infer  that  Couturier  sold 
the  goods  to  the  defendant.]  A  servant  employed  to  sell 
has  no  authority  to  purchase,  and  a  servant  employed  to 
purchase  cannot  sell.  The  plaintiff  placed  himself  in  a 
position  in  which  he  was  tempted  to  act  unfaithfully  towards 
his  master.  The  entering  into  such  contracts  is  inconsistent 
with  faithful  service. 

The  Court  then  called  on 

Parryy  Serjt.,  and  Gray^  to  support  the  rule. — First,  the 
defence  that  the  plaintiff's  conduct  was  such  as  to  justify 
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the  defendant  in  dismissing  him,  is  not  raised  by  the  plead- 
ings. Potoett  V.  Bradbury^a)  decided  that  a  plea,  that  the 
defendant  ^^did  not  wronsfully  and  without  reasonable  or  »• 

probable  cause  dismiss  the  plaintiff,"  merely  put  in  issue 
the  fact  of  the  dismissal  The  57th  section  of  the  Com- 
mon Law  Procedure  Act,  1852,  enables  either  party  to 
aver  performance  of  conditions  precedent  generally,  but 
the  opposite  party  must  nevertheless  specify  in  his  pleading 
the  condition  precedent  the  performance  of  which  he  in- 
tends to  contest.  Prior  to  that  enactment,  the  declaration 
would  have  contained  an  averment  that  the  plaintiff  did 
serve  the  defendant  faithfully :  the  second  plea  is  merely  a 
traverse  of  that  averment  The  word  *^  faithfully"  adds 
nothing  to  the  force  of  the  agreement,  for  an  agreement  to 
serve  means  that  the  party  will  serve  faithfully.  Therefore 
upon  the  issue  raised  by  the  second  plea,  the  only  question 
18,  whether  the  plaintiff  gave  that  service  which  by  the 
agreement  he  was  bound  to  give.  If  the  plaintiff  was 
guilty  of  any  misconduct  which  justified  his  discbarge,  that 
should  have  been  the  subject  of  a  special  plea.  [Bramwell^ 
B. — Faithful  service  is  not  a  condition  precedent  to  the 
right  to  complain  of  a  wrongful  dismissal.  Suppose  the 
plaintiff  had  stopped  away  for  a  day,  and  his  master  did  not 
then  discharge  him,  he  could  not  do  so  afterwards  without 
some  other  sufficient  cause.  Therefore  the  declaration 
must  not  be  taken  as  alleging  that  the  ^\mxi\\S  faithfully 
served ;  and,  if  so,  the  plea  is  not  a  traverse  of  any  allega- 
tion in  the  declaration,  but  a  plea  in  confession  and  avoid- 
ance, and  bad  as  being  too  general.]  In  that  view  the  pica 
18  bad  after  verdict,  for  it  is  not  every  defective  service 
which  will  justify  a  dismissal.  [Pollock^  C.  B. — The  words 
^^ serve  faithfully"  must  be  read  in  connection  with  the  sub- 
sequent words  *^as  in  the  agreement  stipulated  ;"  and  afler 

(a)  7  C.  B.  201. 
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1860         verdict  the  plea  must  be  construed  so  as  to  make  it  good. 
^^^      [Martin,  B. — No  doubt  the  plea  ift  tboi  general  and  might 
^  ^'  have  been  objected  to  as  calculated  to  etnbarfass,  but  this  is 

after  verdict,  and  there  is  no  motion  for  judgment  non 
obstante  veredicto.] — Secondly,  the  plaintiff's  conduct  was 
not  such  as  to  justify  the  defendant  in  dischai^ging  him.  It 
is  not  every  defect  of  faithful  service  that  will  justify  a  dis- 
missal ;  there  must  be  either  moral  misconduct,  wilful  dis- 
obedience, or  habitual  neglect :  Callo  v.  Bnmneker  (a), — 
He  also  referred  to  Cussans  v.  Skinner  (d). 

Cbr.  adv.  vnU. 

Martin,  B.,  now  said. — This  was  an  application  for  a 
new  trial  on  the  ground  of  misdirection  by  the  Lord  Chief 
Baron  ;  first,  in  telling  the  jury  that,  so  far  as  it  was  matter 
of  law,  no  servant  had  authority  to  ttiake  such  a  contract  as 
the  plaintiff  had  done.  It  seems  to  me  that  there  is  no 
hiisdirection  in  so  stating.  The  contract  was  this : — ^Tb^ 
defendant  was  a  manu&cturer  of  lard,  and  the  plaintiff 
entered  into  his  employment  as  manager  of  the  business. 
Bladders  being  an  article  essential  for  carrying  on  the 
manufacture,  the  plaintiff  entered  into  a  contract  with  a 
Frenchtfian,  named  Couturier,  for  the  purpose  of  taking 
a  certain  number  of  bladders,  and  the  ^atement  of  his 
counsel,  on  his  behalf,  was  that  he,  being  a  servant  of  the 
defendant,  bought  these  bladders  not  for  himself,  but  for  a 
person  named  Gavin,  who  dealt  with  him ;  and  he  after- 
wards bought  from  Gravin  such  articles  as  the  defendant 
required  in  the  course  of  his  trade.  Surely  there  was  no 
misdirection  in  telling  the  jury,  as  matter  of  law,  no  servant 
had  authority  to  do  so.  That  point,  therefore,  is  no  ground 
for  the  Tule. 

The  more  serious  matter  is  the  second  ground,  that 
(fl)  4  C.  &  P.  518.  (6)  11  M.  &  W.  161. 
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there  was  no  evidence  to  go  to  the  jury  in  support  of  the 
second  plea,  and  that  the  Lord  Chief  Baron  was  wrong 
in   not  so   directing   the  jury.     The   case   of  Powell  v.  «• 

,  ,  McMUBTRT. 

Bradbury  (a)  ^as  cited,  in  which  it  was  held  that  a  traverse, 
that  the  defendant  wrongfully  dismissed  the  plaintiff,  did 
not  involve  the  question  of  wrongfulness,  but  merely  put  in 
issue  the  fact  of  dismissal.  But  it  is  to  be  observed  that 
there  is  a  case  in  this  Court  of  Lush  v.  Russell  (&),  directly 
to  the  contrary.  That  was  subsequent  to  the  case  of  Powell 
V.  Bradbury,  which  was  then  considered  by  this  Court  and 
overruled.  In  Lush  v.  Russell  it  was  expressly  held  that  on 
a  traverse  concluding  to  the  country,  ^^  without  this,  that  the 
defendant  wrongfully  dismissed  and  discharged  the  plaintiff 
without  reasonable  cause,**  though  it  might  be  bad  on  special 
demurrer,  as  putting  in  issue  an  immaterial  allegation,  yet, 
as  issue  had  been  taken  on  the  plea,  the  plaintiff's  mis- 
conduct, as  well  as  the  fact  of  his  service,  was  in  issue. 
This  case,  if  law,  is  a  direct  authority  in  point.  We  are  not 
called  upon  to  decide  which  of  these  two  decisions  is  cor- 
rect, because  when  the  Lord  Chief  Baron  was  leaving  the 
question  to  the  jury  on  the  second  plea,  it  was  the  duty  of 
the  plaintiff's  counsel  to  submit  to  him  their  impression 
that  there  was  no  evidence  for  the  jury  upon  it,  and  in  such 
case  he  would  no  doubt  have  amended.  The  222nd  section 
of  the  Common  Law  Procedure  Act,'l852,  makes  it  impera- 
tive on  the  Judge  to  amend,  so  as  to  secure  a  trial  of  the 
real  question  in  issue  between  the  parties.  It  is  a  well 
established  practice,  that  when  an  objection  is  taken  to  the 
summing  up  of  a  Judge  in  respect  of  a  defect  of  this  kind, 
if  an  amendment  can  be  made,  it  is  the  duty  of  counsel  to 
call  the  Judge's  attention  to  it  in  order  that  he  may  amend, 
and  if  he  does  not,  the  objection  cannot  be  made  the 
ground  of  a  new  trial. 

(a)  7  C.  B.  201.  (6)  5  Exch.  203. 


674 


EXCTIEQUER  REPORTS. 

1860.  The  only  remaining  question  is  whether  the  facts  proved 

^T""^"^""^       were  evidence  for  the  defendant  under  the  second  plea.     I 


MC  MURTRT. 


v»-,»^  apprehend  they  were.  The  plaintiff  was  the  manager  of 
these  works :  he  entered  into  a  contract  with  Couturier  for 
the  defendant  who  knew  nothing  of  it,  and  when  he  inquired 
about  it  the  plaintiff  at  first  denied  it.  I  think  that  the 
observations  of  the  Lord  Chief  Baron  to  the  jury  were 
perfectly  well  founded,  for  if  such  conduct  by  a  servant  was 
tolerated  it  might  involve  his  master  in  most  injurious  con- 
sequences, since  it  would  have  a  tendency  to  render  him 
liable  not  only  on  that,  but  on  any  other  contract  made 
by  the  servant  for  him.  Nor  does  it  seem  any  answer,  that 
probably  in  law  the  master  would  not  be  responsible.  We 
must  consider  the  danger  to  which  he  would  be  exposed 
on  a  trial  of  his  liability  before  a  jnry.  We  all  know  the 
effect  that  would  be  given  to  the  circumstance  of  a  delivery 
of  goods  at  the  defendant's  premises  in  pursuance  of  an  order 
by  a  man  in  his  employ ;  and  I  think  that  if  the  Lord  Chief 
Baron  had  withheld  the  topic  from  the  jiu^  (assuming  the 
question  to  arise  on  the  plea),  there  would  have  been  a  mis- 
direction, and  the  defendant  would  have  had  a  right  to  a 
new  trial  on  the  ground  that  the  matter  was  improperly 
withheld.  For  these  reasons  I  think  the  rule  should  be 
discharged. 

Bramwell,  B. — 1  am  of  the  same  opinion.  It  seems  to 
me  that  the  defence  was  open  under  the  second  plea.  The 
way  in  which  the  objection  was  put  for  the  plaintiff  was 
this : — The  meaning  of  the  general  allegation  in  the  declara- 
tion is  that  the  plaintiff  had  faithfully  served,  and  this  plea  is 
merely  a  traverse  of  that,  and,  the  word  "  faithfully "  being 
immaterial,  it  was  as  though  the  defendant  had  simply  said 
that  the  plaintiff  did  not  serve.  I  think  that  is  not  so. 
There  is  no  allegation  in  the  declaration  that  the  plaintiff 
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had  faithfully  served  ;  but  it  is  said  there  is  a  general  aver- 
ment that  all  things  necessary  have  happened  to  entitle  the 
plaintiff  to  be  retained  in  the  employment,  and  under  that  »• 

averment  it  must  be  taken  that  the  plaintiff  has  alleged  that 
he  faithfully  served.  I  do  not  agree  with  that,  because  it  is 
not  a  condition  precedent  that  a  servant  should  faithfully 
serve,  for,  if  it  were,  it  would  follow  that  a  master  might  at 
any  time  discharge  a  servant  who  had  failed  faithfully  to 
serve.  But  it  is  not  every  failure  in  faithful  service  which 
will  warrant  a  master  in  discharging  his  servant,  and  if 
he  does,  he  must  discharge  him  on  the  occasion  of  this 
misconduct,  and  not  at  any  time  after,  at  the  master's 
option.  Therefore  it  must  not  be  assumed  that  under 
the  general  averment  that  all  things  necessary  have  hap- 
pened, &C.,  the  plaintiff  alleges  that  he  has  faithfully 
served.  It  seems  to  me  therefore  that  the  plea  is  not 
a  traverse  of  an  allegation  in  the  declaration  that  the 
plaintiff  had  faithfully  served.  Then  is  it  an  affirmative 
allegation  that  the  plaintiff  has  not  faithfully  served  ?  Not 
only  on  principle,  but  also  on  the  authority  of  Lush  v. 
Russell  {a\  it  appears  to  me  that  under  this  plea  it  was 
open  to  the  defendant  to  prove  that  the  plaintiff  had 
not  faithfully  served ;  though  probably  he  would  not  have 
been  at  liberty  to  adduce  any  proof  of  unfaithful  service 
except  such  as  would  justify  his  discharge ;  for  the  plea 
must  be  taken  to  mean,  not  merely  that  the  plaintiff  had 
not  faithfully  served,  but  that  he  had  so  unfaithfully  served 
that  the  defendant  was  justified  in  discharging  him.  If  that 
is  not  the  meaning  of  the  plea,  it  may  be  bad,  and  the  plain- 
tiff entitled  to  judgment  non  obstante  veredicto ;  but  on 
that  point  I  express  no  opinion.  If  the  plea  is  good,  the 
question  is  whether  there  was  evidence  that  the  plain- 
tiff served  so  unfaithfully  that  the  defendant  was  justified 

(a)  5  Exch.  203. 
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1860.        in  discharging  him,  and  did  on  that  account  discharge  him. 

^^^"^^^^       Cases  may  be  cited  in  which  the  Courts  have  laid  down 

.,  •./''  certain  criteria  as  to  when  a  master  is  justified  in  discbars- 

McMuBTBT.  .         .      r 

ing  his  servant ;  but  if  these  decisions  are  examined  it  will 
be  evident  that  they  do  not  afford  an  exhaustive  set  of  cases, 
but  only  a  certain  number;  and  it  seems  to  me  correctly 
stated  in  Smith's  Law  of  Master  and  Servant,  p.  69,  that  ^*  It 
is  difficult  to  lay  down  any  general  rule  as  to  what  causes 
will  justify  the  discbarge  of  a  servant,  which  shall  comprise 
and  be  applicable  to  all  cases;  since  whether  pr  not  a  ser- 
vant in  any  particular  case  was  rightfully  discharged  must,  of 
course,  depend  upon  the  nature  of  the  services  which  he  was 
engaged  to  perform,  and  the  terms  of  his  engagement." 
That  is  a  good  observation  to  bear  in  mind,  and  it  seems  to 
me  tibat  in  this  case  there  was  ground  on  which  the  de- 
fendant might  have  discharged  the  plaintiff;  at  all  events 
it  might  have  been  properly  left  to  the  jury  to  say  whether 
the  defendant  was  justified  in  dischaiging  the  plaintiff. 
That  it  is  not  necessary  that  the  misconduct  should  include 
moral  turpitude  manifestly  appears  from  the  case  of  Smith 
V.  Thompson  (a),  where  all  that  the  servant  did  was  to  appro- 
priate, in  payment  of  his  own  salary,  SOL  out  of  some  money 
sent  him  by  his  master  for  business  purposes.  In  the  pre* 
sent  case,  it  may  be  assumed  that  the  plaintiff  supposed  he 
acted  rightly,  at  least  there  is  no  evidence  that  he  com- 
mitted any  fraud ;  but  in  truth  he  did  one  thing  and  said 
another.  The  misconduct  may  be  compendiously  stated  in 
this  way : — Bladders  were  bought  by  him  from  one  person, 
and  he  represented  to  his  master  that  another  person  was 
the  seller  to  the  master.  I  am  inclined  to  think  that  it  is 
immaterial  what  was  the  motive  of  the  act—  he  could  have 
no  right  to  represent  an  untrue  condition  of  things  to  his 

(a)  8  C.  B.  44. 
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employer ;  and,  that  being  so,  it  was  a  proper  qaestion  to        I860, 
leave  to  the  jury  to  say  whether  the  defendant  was  justified      ^^     ' 
in  disehaiging  the  plaintiff. 


9. 
MoMOBTBT. 


Pollock,  C.  B. — I  agree  with  the  rest  of  the  Court  that 
this  rule  ought  to  be  discharged.  There  are  two  questions: 
one  arises  on  what  may  be  called  the  merits  of  the  case 
irrespective  of  the  pleadings ;  the  other  arises  on  the  second 
plea.  Now,  irrespective  of  the  pleadings,  and  supposing 
the  case  was  merely  this, — that  the  plaintiff  complained  of 
being  dismissed,  and  the  defendant  said  he  had  good  cause 
for  dismissal  (the  general  issue  only  being  pleaded,  as  was 
formerly  the  case  in  actions  of  this  sort),  it  appears  to 
me  that  the  conduct  of  plaintiff  in  interfering  with  the 
business  of  another  man — the  allowing  his  name  to  be 
used,  and  actually  becoming  a  party  to  a  contract  in  order 
that  Couturier  might  carry  on  his  dealing  with  Gavin, — 
even  if  there  was  nothing  more,  was  good  ground  for  dis- 
missal, at  least  it  raised  a  question  for  the  jury,  and  not  one 
of  law  for  the  Court  The  plaintiff  represented  that  he 
merely  became  security,  so  that  Couturier  might  have  some 
one  in  England  to  whom  he  could  apply  for  payment,  without 
Teference  to  Gavin,  who  was  a  foreigner,  unable  to  read  and 
write,  and  whom  Couturier  did  not  like  to  trust  But,  no 
doubt,  the  plaintiff's  conduct  was  open  to  serious  objection, 
because  as  he  bought  the  bladders  from  Couturier  in  his 
own  name,  but  for  Gavin's  benefit,  and  afterwards  bought 
them  of  Gavin  for  his  master,  the  dealing  might  very  easily 
slide  into  a  mode  of  getting  a  profit,  ultra  his  salary,  on  the 
purchases  with  which  his  master  intrusted  him.  Such  a 
transaction  is,  in  my  opinion,  a  good  ground  of  dismissal ; 
but  the  concealing  it,  and  telling  his  master  an  untruth 
about  it,  appears  to  me  also  an  ingredient  in  the  complaint 
which  the  master  was  justified  in  making.     The  plaintiff's 
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counsel  contended  that  my  direction  was  wrong,  in  telling 
the  jiirj  that,  so  far  as  it  was  matter  of  law,  no  servant  had 
^r  ^/'  ^  riffht  to  make  such  a  contract :  but  I  think  that  where  it 

is  in  an;  degree  doubtful  whether  the  question  is  one  for  the 
jury  or  the  Court,  the  safest  way  is  for  the  Judge  to  express 
his  opinion  upon  it,  as  a  matter  of  law.  All  I  told  the  jury 
was,  that  I  thought  it  was  for  them  to  decide  whether  there 
was  sufficient  ground  for  dismissal,  but  if  it  was  matter  of 
law,  I  was  of  opinion  that  there  was  sufficient  ground.  The 
jury  thought  there  was  sufficient  ground,  and  on  the  merits 
of  the  case  decided  for  the  defendant 

As  to  the  point  which  arises  on  the  second  plea,  I  agree 
with  my  brother  Martin,  that  where  the  objection  is  that 
the  pleadings  do  not  raise  the  question  which  the  parties 
have  been  trying,  and  which  is  presented  to  the  jury,  the 
attention  of  the  Judge  should  be  called  to  it,  so  that  an 
amendment  may  be  made ;  but  I  consider  the  allegation  in 
this  plea,  that  the  plaintiff  did  not  serve  the  defendant 
faithfully,  is,  in  effect,  an  informal  and  untechnical  mode  of 
saying  *^  You  did  not  serve  faithfully,  but  you  were  guilty 
of  misconduct  which  justified  your  dismissal."  It  appears 
to  me  that  neither  on  the  one  ground  or  the  other  ought 
there  to  be  a  new  trial,  and  therefore  the  rule  will  be  dis- 
charged. 

Rule  discharged. 
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IN   THE   EXCHEQUER   CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 

•  1860. 

Vaughan  v.  The  Tafp  Vale  Railway  Company.  May  12. 

J.  HIS   was    an  appeal  by   the   defendants  against   the  A  railway 

judgment  of  the  Court  of  Exchequer  in  discharging  a  rule  authorised  by 

for  a  new  trial  (reported  3  H.  &  N.  743).  touw^iocimo! 

The  case  stated  on  appeal  was  as  follows : — The  defend-  li^not  relponsi- 

ants  are  a  Company,  who,  under  their  special  Acts  and  the  fjjjj^g^*"*** 

General   Railway  Acts  incorporated    therewith,  are   pro-  occasioned  by 

'f  *■  a^  ^  sparks  emitted 

prietors  of,  and  use  and  work  the  TafF  Vale  Railway  with  from  an  engine 

travelling  on 

locomotive  engines  as  a  passenger  and  goods  line.     The  their  railway, 

plaintiff  is  the  owner  of  a  wood  or  plantation  adjoining  the  have  taken 

embankment  of  the  railway.     On  the  14th  March,  1856,  Jkml/their"" 

the  plaintiff's  wood  was  discovered  to  be  on  fire,  and  eight  Adopted  every 

acres  of  it  were  burnt     The  fire  may  be  taken  to  have  "^f "'  "^^'^^ 

J  science  can 

oriinnated  from  a  spark  or  coal  from  one  of  the  defendants  s"??^**  \^, 

^  ^  prevent  injury; 

locomotive  engines  in  the  ordinary  course  of  its  working,  from  fire, 

^     ^  and  are  not 

This  action  was  brought  by  the  plaintiff  for  the  damage  guilty  of  negli- 

gcncc  in  the 

he  sustained   by  the  fire.     (The  case  then   set  out   the  management 

pleadings  which  sufficiently  appear  in  the  report,  3  H.  &  N.  ^So^HeS^n 

pjAQ\  the  Exchequer 

•*^>  Chamber 

From  the  evidence  of  the  plaintiff  and  his  witnesses  it  ^g^Jnt^'f  * 

appeared  that  the  fire  in  the  plaintiff's  wood  was  first  seen  J«  }^'®^  ^^ 

*  *  r  Exchequer). 

at  a  place  fifty  yards  from  the  railway :  that  there  were 
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1860.        traces  of  fire  extending  continuously  all  the  way  between 
v-^y-^-y      jjjg  railway  and  the  wood,  and  that  the  railway  bank  was 
9-  burning :  that  the  irrass  on  the  bank  had  been  cut  three  or 

Railway  Co.  four  months  before,  but  that  there  was  grass  of  a  very  com- 
bustible nature  growing  on  the  bank  just  previous  to  the 
fire,  and  that  it  was  all  burned :  that  there  was  a  great  deal  of 
long  grass  growing  in  the  wood,  which  was  extremely  com- 
bustible: that  the  wood  was  also  full  of  small  dry  branches, 
the  remains  of  a  former  cutting,  and  was  described,  by  the 
plaintiff,  to  be  in  just  about  as  safe  a  state  as  an  open  barrel 
of  gunpowder  would  be  in  the  Cyfarthfa  rolling-milL 

The  wood,  however,  was  in  an  ordinary  and  natural  con- 
dition, and  as  it  had  been  before  and  since  the  railway  was 
made.  Whether  the  injury  was  caused  by  the  grass  on  the 
embankment  being  first  set  fire  to,  or  whether  by  lighted 
matter  being  thrown ifrom  the  locomotive  on  to  the  plAindflHi 
land,  was  not  left  to  or  determined  by  the  jury.  The 
defendants'  counsel  did  not  at  the  trial  make. any  objectioo 
on  this  ground. 

On  the  part  of  the  defendants  it  was  sworn  that  evciy- 
thing  which  was  practicable  had  been  done  to  the  loeomo- 
tive  to  make  it  safe :  that  a  cap  had  been  put  to  its  chimney: 
that  its  ashpan  had  been  secured:  that  it  travelled  at  the 
slowest  pace  consistent  with  practical  utility,  and  that  if 
its  funnel  had  been  more  guarded  or  its  ashpan  less  firee,  or 
its  pace  slower,  it  could  not  have  been  advantageously  osed; 
and  it  must  be  taken  to  be  the  fact  that  the  defendants  had 
taken  every  precaution  and  adopted  every  means  in  their 
power,  and  which  science  could  suggest,  to  prevent  their 
engines  from  emitting  sparks,  but  the  witness  added,  ^'we 
do  occasionally  burn  our  own  banks  now.** 

The  learned  Judge  left  the  question  of  negligence  and 
improper  conduct  by  the  defendants  to  the  jury,  saying 
there  was  evidence  thereof,  even  though  the  jury  belie?ed 
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the  evidence  that  everything  which  was  practicable  had        I860, 
been  done  to  the  locomotive  to  render  it  safe,  and  thoueh     y^'''*^ 
it  travelled  at  the  slowest  pace  consistent  with  practical  •• 

•!•  TT  111  TaffValb 

utihtj.      He  refused   to  leave   to   the  jury  any  question   Railway  Co. 

arising  out  of  the  combustible  character  of  the  plaintifTs 

wood.    The  jury  returned  a  general  verdict  for  the  plaintiff, 

the  damages  being  agreed  upon  at  27/.  lOs. 

The  Judge  did  not  direct  the  jury,  as  stated  in  the  rule 
of  the  Court  of  Exchequer  (a),  <^that  no  care  or  skill  used 
in  preventing  the  escape  of  fire  from  the  engine  would  be 
an  answer  to  the  charge  of  negligence,  provided  the  de- 
fendants did  not  succeed  in  preventing  it,"  but  left  the 
question  of  negligence  and  improper  conduct  as  above. 
The  question  whether  there  was  evidence  as  to  both  or 
either  count  was  entertained  and  dealt  with  by  the  Court 
of  Exchequer  as  though  open  to  the  defendants  on  the 
rule,  and  without  requiring  any  amendment  thereof. 

The  question  for  the  decision  of  the  Court  of  Appeal  is, 
whether  or  not  the  defendants  lare  entitled  to  have  a  new 
trial  on  the  ground  that  there  was  no  evidence  of  negligence 
to  go  to  the  jnry  under  the  first  count  of  the  declaration, 
assuming  it  was  true,  as  Bwom,  that  everything  had  been 
done,  &c. ;  the  plaintiff  contending  that  there  was  such 
evidence,  and  also  that,  if  not,  the  question  is  not  open  to 
the  defendants,  and  also  that  the  Judge  was  wrong  in  not 
leaving  to  the  jury  any  question  arising  out  of  the  com- 
bustible character  of  the  plaintiff's  wood. 

If  the  Court  shall  be  of  opinion  in  the  affirmative,  then 
the  verdict  for  the  plaintiff  is  to  be  set  aside  and  a  new 
trial  had.  If  the  Court  shall  be  of  opinion  in  the  negative, 
then  the  verdict  for  the  plaintiff  is  to  stand,  and  judgment 
to  be  entered  for  27L  lOs,  damages. 

(a)  The  grounds  of  the  rule  are  stated  in  3  H.  &  N.  746. 
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1860.  F'  Lloyd  argued  for  the  defendants  (a). — Fust,   there 

^^^^"^^       was  no  evidence  of  negligence  to  support  the  first  count  of 
_     v-  the  declaration.     The  direction  of  the  learned  Judise  con- 

Railway  Co.  vejed  to  the  jury  the  erroneous  impression  that  it  was 
negh'gence  to  set  fire  to  the  wood,  whatever  precautions 
were  taken.  But  the  first  count  charges  the  defendants 
With  negligence  in  managing  their  steam-engine  and  pro- 
viding the  proper  means  for  retaining  the  fire ;  therefore, 
the  gist  of  the  action  being  negligence,  the  material 
question  is  whether  the  defendants  adopted  all  reasonable 
precautions  to  prevent  accident ;  if  so,  they  performed  the 
duty  which  the  law  imposes  on  them.  Railway  companies 
are  not  insurers,  and  in  order  to  render  them  liable  for 
injury  there  must  be  some  evidence  of  negligence.  As- 
suming that  the  fact  of  the  wood  being  on  fire  is  prima 
&cie  evidence  of  negligence,  that  may  be  rebutted  by  proof 
that  the  defendants  adopted  every  precaution  consistent 
with  the  working  of  the  line.  Aldridge  v.  The  Great 
Western  Railway  Company  (b)  shews  that  the  defendants 
are  not  responsible  for  injury  arising  firom  the  use  of  the 
engine  without  any  negligence  on  their  part  That  case  was 
followed  by  Piggot  v.  The  Eastern  Counties  RaHway  Com' 
pany{c)j  where  Tindal^  C.  J.,  said — "The  defendants  are 
a  company  intrusted  by  the  legislature  with  an  agent  of  an 
extremely  dangerous  and  unruly  character,  for  their  own 
private  and  particular  advantage ;  and  the  law  requires  of 
them  that  they  shall,  in  the  exercise  of  the  rights  and  powers 
so  conferred  upon  them,  adopt  such  precautions  as  may 
reasonably  prevent  damage  to  the  property  of  third  persons 
through  or  near  which  their  railway  passes.''  Here  the 
case  finds  that  such  precautions  have  been  adopted.     No 

(a)    Before  Cockbum,  C.   J.,  (5)  3  Man.  &  G.  615. 

WiUianu,  J.,  Crompton,  J.,  TTOfe*,  (c)  3  C.  B.  229. 

J.,  ByUsj  J.,  and  Blackburn,  J. 
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doubty  in  the  absence  of  precaution  against  fire,  the  de-        I860. 

fendants  would  be  liable  at  common  law :  Manley  v.  Tlie      ^^T^^*^^ 

^  Vaughah 

St  Helens  Canal  and  Railway  Company  (a).     But  the  fact  «• 

of  an  accident,  even  if  prima  facie  evidence  of  negligence.  Railway  Co. 
is  not  conclusive  proof  of  it:  Bird  v.  The  Great  Northern 
Railway  Company  (i).  The  case  does  not  fall  within  the 
definition  of  negligence  in  Blyth  v.  The  Birmingham  Water 
Works  Company (c\  for  there  is  no  evidence  that  the  defend- 
ants have  omitted  anything  which  a  reasonable  man  would 
do,  or  done  anything  which  a  prudent  and  reasonable  man 
would  not  do.  The  legislature  has  conferred  on  the  de- 
fendants certain  powers,  and  they  are  only  responsible  for  a 
negligent  exercise  of  them.  They  are  not  bound  to  abstain 
from  using  locomotive  engines  because,  notwithstanding 
every  precaution,  sparks  fly  from  them :  Rex  v.  Pease  {d), 
[ByleSy  J. — Is  there  any  difference  in  principle  between  a 
locomotive  engine  travelling  on  a  railway  and  a  carriage 
travelling  on  a  crowded  thoroughfare  ?]  If  the  defendants 
were  liable  at  all  they  would  be  liable  in  trespass,  not  case, 
the  injury  being  immediate:  Leame  y.  Bray {e),— He  also 
referred  to  Whitehouse  v.  The  Birmingham  Canal  Com- 
pany {f). — With  respect  to  the  second  count,  the  question 
under  that  count  was  virtually  withdrawn  from  the  jury. 
It  should  have  been  left  to  them  to  say  whether  the  fire 
originated  in  the  wood  or  on  the  bank.  If  on  the  bank,  it 
being  their  own  land,  by  the  14  Geo.  3,  c.  78,  s.  86,  the 
defendants  are  not  liable  unless  they  were  guilty  of  actual 
negligence. 

Grove {Giffard  with  him),  for  the  plain tifil — The  question 
was  properly  left  to  the  jury.     The  setting  fire  to  the  wood 

(a)  2  H.  &  N.  840.  (d)    4  B.  &  Adol.  30. 

(6)  28  L.  J.  N.  S.,  Exch.  3    '      («)    3  East,  593. 

(c)  1 1  Exch.  781 .  (/)  27  L.  J.  N.  S.,  Exch.  25. 

VOL.  IV. — K,  8.  Y  Y  SXCH. 
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1860.  is  of  itself  negligence  for  which  the  defendants  are  respon- 
yj^^^^  sible.  As  regards  the  public  generally,  the  defendants 
^  ^'i^  cannot  be  indicted  for  a  nuisance  in  employing  locomotive 
Railway  Co.  engines  which  emit  fire ;  but  since  they  use,  for  their  own 
profit,  that  which  causes  injury  to  individuals,  they  are 
liable  to  them  for  the  damage.  In  TurbervUY.  Stamp  {a\ 
the  majority  of  the  Court  were  of  opinion  that  there  was 
no  difference  between  fire  in  a  field  and  fire  in  a  house. 
If  the  defendants,  in  driving  their  engines  at  a  rate  ad- 
vantageous to  themselves,  destroy  the  property  of  others, 
they  are  bound  to  pay  for  it.  A  person  is  not  presumed 
to  know  that  an  animal  is  dangerous,  and,  therefore,  it  is 
necessary  to  allege  a  scienter;  but  by  the  custom  of  the 
realm  every  person  is  bound  to  keep  his  fire  so  as  to 
prevent  it  from  injuring  his  neighbour:  2  Hen.  4,  fo.  18. 
If  a  fire  broke  out  and  burnt  an  adjoining  dwelling,  negli- 
gence was  presumed :  Viscount  Canterbury  v.  2%«  Attorney 
General  (b).  In  this  case  the  common  law  liability  is  not 
affected  by  the  14  Geo.  3,  c.  78,  s.  86,  because  that  enact- 
ment only  applies  to  **  any  person  on  whose  house,  chamber, 
stable,  bam  or  other  building,  or  on  whose  estate  any  fire 
shall  accidentally  begin.** 

F,  Lloyd,  in  reply,  cited  Jackson  v.  Smithson  (r).  [WilleSy 
J.,  referred  to  May  v.  Burdett  (rf).] 

CocKBURN,  C.  J. — We  are  all  of  opinion  that  the  deci- 
sion of  the  Court  of  Exchequer  cannot  be  upheld,  and  that 
the  case  must  go  down  for  a  new  trial.  I  collect,  from  the 
reasons  given  by  my  brother  BramweU  in  delivering  the 
judgment  of  the  Court  of  Exchequer,  that  the  ground 
upon  which  that  Court  discharged  the  rule  was  this:  — 

(a)  1  Salk.  13.  '  (c)    15  M.  &  W.  563. 

(h)  1  Phil.  306.  316.  (d)  9  Q.  B.  101. 
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Whereas  accidents  occasionally  arise  from  the  use  of  fire        i860, 
as  a  means  of  propelling  locomotive  engines  on  railways,     -^^"^^^^ 
the  happening  of  such  accidents  must  be  taken  to  be  the  «. 

natural  and  necessary  use  of  fire  for  that  purpose,  and.  Railway  Co. 
therefore,  railway  companies,  by  using  fire,  are  responsible 
for  any  accident  which  may  result  firom  its  use,  although 
they  have  taken  every  precaution  in  their  power.  So  far 
as  I  can  gather  from  the  language  of  the  judgment,  that  is 
the  view  taken  by  the  Court  of  the  law  applicable  to  the 
first  count  I  cannot  adopt  that  view:  it  is  at  variance 
with  the  principle  on  which  the  Court  of  Queen's  Bench 
proceeded  in  the  case  of  Rex  v.  Pecue  (a),  which  we  are  pre- 
pared to  uphold.  Although  it  may  be  true,  that  if  a  person 
keeps  an  animal  of  known  dangerous  propensities,  or  a 
dangerous  instrument,  he  will  be  responsible  to  those  who 
are  thereby  injured,  independently  of  any  negligence  in 
the  mode  of  dealing  with  the  animal  or  using  the  instru- 
ment; yet  when  the  legislature  has  sanctioned  and  autho* 
rized  the  use  of  a  particular  thing,  and  it  is  used  for  the 
purpose  for  which  it  was  authorized,  and  every  precaution 
has  been  observed  to  prevent  injury,  the  sanction  of  the 
legislature  carries  with  it  this  consequence,  that  if  damage 
results  fix>m  the  use  of  such  thing  independently  of  negli- 
gence, the  party  using  it  is  not  responsible.  It  is  consistent 
with  policy  and  justice  that  it  should  be  so ;  and  for  this 
reason,  so  far  as  regards  the  first  count,  I  think  the  judg- 
ment of  the  Court  below  is  wrong.  It  is  admitted  that  the 
defendants  used  fire  for  the  purpose  of  propelling  locomotive 
engines,  and  no  doubt  they  were  bound  to  take  proper 
precaution  to  prevent  injury  to  persons  through  whose 
lands  they  passed;  but  the  mere  use  of  fire  in  such  engines 
does  not  make  them  liable  for  injury  resulting  from  such 
use  without  any  negligence  on  their  part. 

^        (a)  4  B.  &  Adol.  30. 
Y  Y   2 
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1860.  As  regards  the  second  county  if  the  facts  alleged  in  that 

Yaoghah  count  had  been  established  by  the  verdict  of  the  jury,  the 
TattYave  ^^^^^^^^  would  have  been  liable;  hot  inasmuch  as  the 
Bailwat  Co,  learned  Judge,  in  substance,  told  the  jury  that  (independ- 
ently of  the  &cts  alleged  in  the  second  count)  if  they  were 
■satisfied  that  the  accident  arose  from  the  use  of  fire,  the 
defendants  were  responsible,  there  is  nothing  from  which 
we  may  not  suppose  that  the  jury  found  their  verdict  upon 
the  first  count  only.  Indeed,  the  questions  raised  for  our 
determination  tend  to  shew  that  in  the  opinion  of  the 
learned  Judge,  the  counsel  and  all  parties,  the  verdict  pro- 
ceeded on  the  first  count;  and,  therefore,  the  question  of 
negligence  under  the  second  count  was  improperly  with- 
drawn from  the  jury.  It  may  be  that  the  plaintiff  is  entided 
to  succeed  on  that  count,  or  it  may  be  that  the  mischief 
arose  from  the  sparks  not  being  carried  to  the  bank  but 
directly  to  the  wood,  which  was  of  a  combustible  nature ;  in 
which  case  the  defendants  would  not  be  liable.  For  these 
reasons  I  am  of  opinion  that  there  ought  to  be  a  new  triaL 

Williams,  J. — I  am  of  the  same  opinion.  We  cannot 
confirm  the  decision  of  the  (ilourt  of  Exchequer  without 
afiirming  that  the  defendants  are  liable  for  accidents  caused 
by  the  use  of  locomotive  engines,  although  they  were  guilty 
of  no  negligence  and  took  every  precaution  to  guard  against 
accident  .  Bex  v.  Pease  (a)  shews  that  such  is  not  the  law. 

Crompton,  J. — I  am  of  the  same  opinion.  It  seems  to 
me  that  there  was  no  evidence  of  negligence  to  support  the 
first  count.  It  is  found  that  the  defendants  took  all  practi- 
cable precautions  that  science  could  suggest  to  prevent  acci- 
dent. That  is  substantially  a  finding  that  there  was  no 
negligence  as  regards  the  first  count.     The  jury  may  have 

(a)  4  B.  &  Adol.  30. 
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thought  that  there  was  no  negligence  to  support  the  second        I860. 

count,  and  may  have  proceeded  upon  the  ground  that  the      ^:^"^ — ' 

defendants  were  liable  under  the  first  count  without  actual  v. 

Tafp  Valb 
negligence.     Eex  v.  Pease  decides  this  matter,  for  it  shews    Railway  Co. 

that  although  the  use  of  a  locomotive  engine  must  have 
been  accounted  a  nuisance  unless  authorized  by  the  legis- 
lature, yet,  being  so  authorized,  the  use  of  it  is  lawful,  and 
the  defendants  are  not  liable  for  an  accident  caused  bv 
such  use  without  any  negligence  on  their  part.  It  is  said 
that  where  a  person  keeps  an  animal  of  a  ferocious  nature, 
it  is  not  necessary  to  allege  a  scienter;  but  that  is  very 
properly  the  law,  because  the  negligence  is  the  unlawful 
act  of  keeping  such  an  animal  If  the  animal  be  tame  it 
is  not  unlawful  to  keep  it,  unless  it  is  known  to  be  of 
dangerous  habits.  My  judgment  proceeds  upon  the  ground 
that  the  legislature  has  made  the  use  of  locomotive  engines 
not  an  unlawful  act;  and,  therefore,  it  is  lawful  for  the 
defendants  to  use  them  so  long  as  they  do  so  without 
negligence. 

WiLLES,  J. — I  am  entirely  of  the  same  opinion,  though 
I  have  had  considerable  reluctance  in  coming  to  that  con- 
clusion, because  looking  at  the  report  of  this  case  in 
3  Hurlstone  and  Norman,  743, 1  feel  that  we  are  obliged  to 
reverse  the  judgment  of  the  Court  below,  although  we  do 
not,  in  point  of  law,  differ  in  opinion  from  that  Court. 
There  was  evidence  that  the  defendants  had  taken  every 
precaution,  and  adopted  every  means  in  their  power,  and 
which  science  could  suggest,  to  prevent  injury.  It  would 
have  been  a  question  for  the  jury  whether  they  believed 
that  evidence ;  but  the  question  submitted  to  them  was  not 
upon  the  whole  evidence,  but  taking  it  as  a  fact  that  the 
defendants  had  used  every  precaution  which  they  could 
consistently  with  the  working  of  the  line,  whether  the  jury 
did  not  think  that  they  were  guilty  of  negligence.     Now, 
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I860.        ^^^  defiDition  of  negligence  is  the  absence  of  care,  accord- 
,!^"^^ — '       inff  to  the  circumstances.     But  it  is  found,  as  a  hcU  that 

VAUOBAN  " 

9.  the  defendants  took  all  the  care  which  they  could  under 

Railway  Co.  the  circumstances.  Therefore  upon  that — taken  as  a  ract 
and  not  merely  as  evidence  of  the  fact — there  is  a  finding 
that  the  defendants  only  did  that  which  the  act  of  parlia- 
ment allowed  them  to  do,  and  took  all  possible  care  to 
prevent  injury.  I  therefore  think  that  the  judgment  ought 
to  be  reversed. 


Bylrs,  J. — I  am  of  the  same  opinion.  It  is  difficult  to 
distinguish  this  case  from  Bez  v.  Pease.  The  case  states 
that  the  engine  travelled  at  the  slowest  pace  consistent  with 
practical  utility,  which  is  tantamount  to  saying  that  it  tra- 
velled at  the  proper  pace.  That  being  so,  this  case  cannot 
be  distinguished  fix>m  that  of  a  stationary  chimney,  which 
the  legislature  has  not  only  authorized,  but  required  to  be 
kept  with  proper  care;  and  who  would  say  that  in  such 
case  if  an  accident  occurred,  without  any  negligence  on  the 
part  of  the  persons  using  the  chimney,  they  would  be 
responsible  ? 

Blackburn,  J. — At  first  it  would  seem  that  there  was 
evidence  of  negligence  in  the  use  of  the  engine,  for  the  fact 
of  sparks  coming  ftom  it  would  be  some  evidence  of  negli- 
gence; but  then  the  case  says,  that  it  is  to  be  taken  as  a 
fact  that  the  defendants  adopted  every  precaution  that 
science  could  suggest  to  prevent  injury.  That  reduces  the 
question  to  whether  the  defendants  are  responsible  for 
an  accident  arising  firom  the  use  of  fire  when  they  are  guil^ 
of  no  negligence  in  using  it.  That  might  have  been  a 
difficult  question,  but  Rex  v.  Pease  has  settled  that  when 
the  legislature  has  sanctioned  the  use  of  a  locomotive  engine, 
there  is  no  liability  for  injury  caused  by  using  it,  so  long  as 
every  precaution  is  taken  consistent  with  its  use.     Here  it 
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is  found,  as  a  fact,  that  the  defendants  were  guilty  of  no        1860. 
negligence  except  in  using  a  locomotive  engine  as  they      Vaughan 
were  authorized  to  do.     Upon  the  rest  of  the  case  it  is  not     «,     •• 
necessary  to  say  anything. 

Judgment  reversed. 


Railway  Co. 


IN  THE  EXCHEQUER   CHAMBER. 
{Error  from  the  Court  of  Exchequer,) 


The  Great  Western  Railway  Company  v,  Fletcher        ^day  12. 

and  Rose. 

JL  HIS  was  a  proceeding  in  error  on  the  judgment  of  the  a  railway 

Court  of  Exchequer,  for  the  plaintifis  below,  on  a  special  whicCby 

case  stated  by  order  of  Nisi  Prius  for  the  opinion  of  that  JhJ^wnCT!  hw 

Court     The  pleadings  and  facts  fully  appear  in  the  report,  f^'a  foTfhe^ 

4  H.  &  N.  242.  purpose  of 

tbeir  railway, 
and  taken  a 
conveyance  in 

Sir  F.  Kelly  (with  whom  was   Whateley  and  Phipson)  the  form  pre- 
scribed by  the 
argued  (a)  for  the  plaintiffs  in  error  (the  defendants  below).  Lands  Clauses 

— The  judgment  of  the  Court  below  proceeded  on  the  Act,  1845,  and 

ground   that   the   77th,    78th   and    79th   sections  of  the  nS.pu?I 

suant  to  the 
78th  section  of  the  Railways  Clauses  Consolidation  Act,  1 845,  of  the  owner's  intention  to  work 
the  minerab  under  the  railway,  has  refused  to  make  him  compensation,  is  not  entided  to  the 
adjacent  or  subjacent  support  of  the  minerals ;  but  the  owner  is  entitled  to  get  them,  although 
the  working  them  may  cause  the  surface  to  subside. — Held,  accordingly,  in  the  Exchequer 
Chamber  (affirming  the  I  judgment  of  the  Court  of  Ezcheciuer),  that  where,  under  such 
circumstances,  the  Company  had  given  notice  that  the  workine  the  mines  would  destroy  the 
support  of  the  railway,  the  owner  of  the  minerals  was  entitled  to  recover  the  compensation 
which  had  been  assessed  under  the  78th  section. 


(a)  In  Michaelmas  Vacation,  Before  CoMum,  C.  J.,  Wight- 
1859,  Not.  29  and  30,  and  in  Easter  fiMin,  J.,  Williams^  J.,  WiOes  J., 
Vacation,  1860,  May  11  and  12.      Byles^  J.,  and  Blackbum^  J. 


Fletcher. 
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1860.        Railways  Clauses  Consolidation   Act,  1845  (8  &  9  Vict. 
'^'^T"'^^      c.  20),  provide,  that  if  the  owner  of  a  mine  under  land  on 

Great  /'  r  » 

Western      which  a  railway  is  constructed  is  desirous  of  working  hb 

Railway  Co.  i       »         •         r  l- 

V.  mine,  he  must  give  the  Company  thirty  days  notice  of  his 

intention ;  and  if  the  railway  is  likely  to  be  thereby  injured 
the  Company  may  prevent  the  working  of  the  mine  by 
making  compensation  to  the  owner.     The  Court  held  that 
these  clauses  were  of  universal  application,  and  extended 
to  the  case  of  a  purchase  of  land,  excepting  the  minerals, 
as  well  as  to  cases  in  which,  whether  under  contract  or  at 
common  law,  the  owner  has  a  right  to  work  the  minerals. 
Whether  that  is  the  true  construction  of  the  Act,  is,  in  sub- 
stance, the  question  now  before  the  Court.     It  is  important 
to  consider,  first,  what  would  have  been  the  rights  of  the 
parties  at  common  law,  upon  such  a  purchase  of  land ;  and, 
secondly,  whether,  under  the  act  of  parliament,  the  owners 
having  sold  the  land  with  knowledge  that  a  railway  was  to 
be  constructed  upon  it,  have  a  right  to  work  the  mines,  so 
as  to  destroy  the  railway,  unless  they  receive  compensation* 
Numerous  cases   have  established  that  the   purchaser,  or 
owner  of  land  under  which  there  are  mines,  purchases,  or 
holds  the  land  with  the  right  to  reasonable  support ;  and 
that  the  owner  of  the  mines  cannot  work   them  so  as  to 
endanger  the  superincumbent  soil.     The  right  to  support 
is  limited  to  such  as  will  sustain  the  land  in  the  state  it 
was  at  the  time  it  was  purchased:  the  purchaser  cannot 
impose  a  greater  burthen  on  the  land  so  as  to  require 
greater  support  from  the  subjacent  soil.     Here  it  is  found 
as  a  fact,  that  if  there  was  no  railway  upon  the  land,  the 
working  of  the  mines  would  cause  the  surface  to  subside. 
Therefore,  independently  of  the  railway,  the  working  of 
the  mines  in  such  a  manner  would  be  illegal.     Even  if 
this  land  had  been  purchased  by  A.  from  6.,  and  B.  had 
reserved  the  mines,  A.  would  have  been  entitled  at  common 


Flltcber. 
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law  to  a  reasonable  support  for  the  surface ;  and  here  there  I860, 
is  this  additional  fact,  that  the  land  was  purchased  by  a  ^^T"^^ 
Company  for  the  purpose  of  constructing  a  railway  upon  it,  Western 
and  that  being  known  to  the  vendors  they  have  no  right  to  _  v. 
work  the  mines  so  as  to  injure  the  railway,  for  that  would 
be  in  derogation  of  their  grant.  Harris  v.  Ryding  (a)  and 
Humphries  v.  Brogden  (i),  which  established  these  proposi- 
tions, need  not  be  discussed ;  because  those  decisions  were 
approved  of  and  adopted  in  The  Caledonian  Railway  Com- 
pany v.  Sprot  (c),  which  established  that  a  conveyance  of 
land  to  a  railway  Company,  foi'  the  purposes  of  their  line, 
gives  a  right  by  implication  to  all  reasonable  subjacent  and 
adjacent  support  connected  with  the  subject-matter  of  the 
conveyance ;  and,  therefore,  although  in  the  conveyance  to 
the  railway  Company  the  minerals  are  reserved,  the  grantor 
is  not  entitled  to  work  them,  even  under  his  own  land,  in 
a  manner  calculated  to  endanger  the  railway.  So  here, 
the  conveyance  to  the  Company  for  the  purpose  of  their 
railway  is  equivalent  to  a  warranty  by  the  vendors  of  sup- 
port, both  subjacent  and  adjacent.  The  argument  for  the 
plaintiff  must  go  to  this  extent,  that  the  owners  in  fee 
having  sold  this  land  to  the  Company  for  the  purpose  of 
their  railway,  and  having  received  the  purchase  money  and 
executed  a  conveyance,  can  turn  round  the  next  hour,  and 
say  that  they  are  entitled  to  get  the  minerals  in  the  same 
way  as  if  they  had  never  dealt  with  the  Company.  It 
must  be  presumed  that  the  purchase  is  based  upon  the 
consideration  that  the  owner  receives  the  whole  value  of 
the  land  including  the  right  to  support 


Gray  (with  whom  was  Mellish),  for  the  respondents.— 
The    question    is    whether,    when    a    railway   Company 

(a)  5  M.  &  W.  60.  (b)  12  Q.  B.  739. 

(c)  2  Macq.  449. 
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1860.  purchase  land,  they  acquire  a  right  to  compel  the  owner 
^^^  to  leave  his  minerals  to  support  the  railway.  There 
Westebji     is  no  doubt  that  in  ordinary  cases  where  a  person  selb 

Bailwat  Co.  •'  '^ 

V.  and   conveys  land   to   another,   excepting   the   minerals, 

Flstcber.  «       «» 

he  cannot  afterwards   get   the  minerals  at   the  surfiKe, 
but  must  leave  such  part  of  them  as  may  be  suflkient  to 
support  the  surface.    The  argument  for  the  plaintifia  in  error 
is,  that  the  same  principle  applies  to  the  purchase  of  land 
by  railway  Companies.     The  head  note  of  The  Cakdmkok 
Railway  Company  v.  Sprat  (a)  is  as  follows — "  A  convey- 
ance of  land  to  a  railway  Company,  for  the  purposes  of  the 
line,  gives  a  right  by  implication  to  all  reasonable  subjacent 
and  adjacent  support  connected  with  the  subject  matter  of 
the  conveyance;  and,  therefore,  although  in  the  convey- 
ance to  the  railway  Company  the  minerals  are  reserved,  the 
grantor  is  not  entitled  to  work  them,  even  under  his  own 
land,  in  any  manner  calculated  to  injure  the  railway."  '  Bat 
that  is  incorrect :  no  such  point  was,  in  fact,  decided  in  the 
case.     [fF?/&5,  J.— The  8  &  9  Vict.  c.  20,  ^d  not  apply 
to  that  case.     There  the  conveyance  was  not  a  conveyance 
under  the   statute,   but  an    ordinary   private    assurance.] 
The  effect  of  the  77th  and  subsequent  clauses  of  the  8  &  9 
Vict.  c.  20,  is  that,  instead  of  laying  out  money,  in  the 
first  instance,  in  the  purchase  of  minerals  when  there  might 
be  either  no  minerals  under  the  land,  or  none  that  could 
ever  be  worked;   and  when  it  might  be  difficult,  if  not 
impossible,  to  ascertain   their  value,  and  to  judge  whtt 
would  be  necessary  to  make  the  railway  secure  if  they  were 
gotten,  the  legislature  has  deemed  it  more  convenient  that 
when  the  owner  desires  to  work  the  minerals  the  Company 
should  cause  them  to  be  inspected,  and,  on  paying  com- 
pensation, prevent  the  working  of  such  part  of  them  as  may 
be  necessary  to  afford  support  to  the  railway.     A  railway 

(a)  2  Macq.  449. 
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Company  has  no  occasion  for  minerals  unless  for  the  support       i860, 
of  the  surface.     It  cannot  be  supposed  that  the  legislature      ^^^"""'"^ 

intended  that  the   minerals  should    be    taken  from  the     Western 

Railway  Co. 
landowner  without  compensation.     Before  the  mines  are    ^ «. 

opened  there  are  no  means  of  ascertaining  what  minerals 
it  will  be  necessary  to  leave,  or  what  is  their  value.  At 
the  time  of  making  the  nulway  it  might  be  impossible  to 
say  that  the  minerals  might  not  all  be  gotten  without  any 
damage  to  the  surface,  as  is  often  the  case  when  they  lie 
under  thick  strata  of  stone.  The  79th  section  does  not 
impose  a  condition,  that  the  working  shall  do  no  damage 
to  the  Company,  but  only  **  that  the  same  shall  be  done  in 
a  manner  proper  and  necessary  for  the  beneficial  working 
thereof,  and  according  to  the  usual  manner  of  working 
such  mines  in  the  district  where  the  same  shall  be  situate." 
It  is  not  unusual  or  improper  to  get  the  whole  of  the  coal 
from  under  the  land.  A  railway  Company,  therefore,  doed 
not  acquire  the  ordinary  right  of  support  as  an  easement 
or  otherwise,  but  in  lieu  thereof  the  Act  gives  them  a 
special  means  by  which  they  may  secure  their  property 
firora  the  risk  of  injury.  \^ffiUiamSf  J. — Under  many  of 
the  old  canal  Acts  the  companies  had  only  easements ;  no 
property  in  the  soil.]  In  The  Dudley  Canal  Company  v. 
Grazehrook  (a),  a  canal  Act  provided  that  no  owner  of  any 
mines  should  carry  on  any  work  for  the  getting  of  coal  or 
minerals,  within  twelve  yards  from  the  canal,  &c.,  except 
as  thereinafter  mentioned,  without  the  consent  of  the  Com- 
pany. By  another  clause  it  was  provided,  that  when  the 
owner  of  any  coal  mine,  &c.,  lying  under  the  canal,  should 
be  desirous  of  working  the  same,  he  should  give  notice  of 
bis  intention,  and  upon  receipt  of  such  notice  it  should  be 
lawful  for  the  Company  to  inspect  such  mines,  in  order  to 
determine  what  minerals  might  be  gotten  without  prejudice 

(a)  1  B.  &  Ad.  59. 


694  EXCHEQUER  REPORTS. 

1860.        ^  ^^^  canaly  and  if  the  Company  should  neglect  to  inspect, 
^'^T''^^      the   owners  were  authorized  to  work  the  mines;  and  if 

Grkat 

Western      upon  inspection  the  Company  should  refuse  to  permit  the 
9.  owner  to  work  the  mines,  &c.,  they  should,  within  twelve 

months,  pay  to  the  owner  the  value  thereof.  By  another 
clause  it  was  provided  that  nothing  in  the  Act  should 
defeat  the  right  of  any  owner  of  lands,  through  which  the 
canal  should  be  made,  to  the  mines  lying  under  the  lands 
made  use  of  for  the  canal,  but  all  such  mines  were  reserved 
to  the  owners;  and  that  it  should  be  lawful  for  such 
owners,  subject  to  the  conditions  therein  contained,  to 
work  all  such  mines,  provided  that  in  working  such  mines 
no  injury  be  done  to  the  navigation.  It  was  held,  that 
where  notice  had  been  given  by  a  lessee  of  mines  of  his 
intention  to  work  the  same  under  the  land  of  the  Company, 
and  the  latter  had  not  purchased  his  rights,  he  was  entitled 
to  work  the  mine  in  the  usual  and  ordinary  mode,  notwith- 
standing that  in  so  doing  he  might  damage  the  canaL  This 
case  was  recognised  in  Swindelb  v.  The  Birmingham  Canal 
Company  (a).  The  case  of  TTie  Dudley  Canal  Company  v. 
Grazehrooh  {h\  was  the  leading  decision  at  the  time  of  the 
passing  of  the  Railways  Clauses  Consolidation  Act,  1845, 
and  that  Act  must  be  considered  as  having  passed  with 
reference  to  the  law  as  then  existing.  The  legislature, 
in  empowering  the  Company  to  take  the  "mines  or  any 
part  thereof,'*  carefully  guard  the  Company  from  being 
compelled  to  make  compensation  for  that  which  they 
may  not  require.  Looking  at  the  decision  in  The  Dudley 
Canal  Company  v.  Grazebrook{b)^  it  cannot  be  supposed 
that  any  railway  Company  purchasing  land  for  their  line 
would  pay  for  support.  The  Act  contains  no  provision  that 
the  owner  shall  leave  any  minerals  for  which  compensation 

(a)  Coram  Wood^  V.  C,  not  yet  reported. 
Q))  1  B.  &  Ad.  59. 
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is  not  to  be  paid,  but,  on  the  contrary,  by  section  79  it  is        i860. 

to  be  lawful  for  the  owner  "  to  work  the  said  mines,  or  any      ^"^T^^^ 

part  thereof y  for  which  the  Company  shall  not  have  agreed      Western 

Railway  Co. 
to  pay  compensation."    If  the  railway  Company  do   not     ^    r. 

choose  to  make  compensation  to  the  owner  for  the  minerals, 

he  may  work  them  as  he  would  if  the  surface  had  never 

been   taken  from  him,  provided  he  does  ^o  in  a  proper 

manner:  and  if,  in  the  course  of  the  proper  working  of  the 

mines,  damage  ensues,  the  railway  Company  must  bear  the 

consequences. 

Sir  F.  Kelly f  in  reply. — The  claim  of  the  plaintiffs  below, 
if  allowed,  would  in  effect  place  railway  Companies  in  a 
different  position  from  that  of  other  owners  of  land  under 
which  mines  exist.  In  the  present  case,  by  the  terms 
of  the  conveyance  the  mines  were  reserved  to  Sir  Francis 
Scott  and  Lady  Emily  Foley,  the  vendors.  Sir  F.  Scott 
and  Lady  £.  Foley  sold  the  minerals  to  the  plaintiffs, 
who  had  notice  that  the  surface  had  been  conveyed  to  the 
defendants  for  the  purposes  of  their  railway.  If  any  person 
other  than  a  railway  C^ompany  had  been  the -owner  of  the 
surface,  it  is  clear  that  he  would  have  had  a  right  to  sup- 
port, of  which  the  owner  of  the  mines  could  not  deprive 
him.  Yet  it  is  said  that  the  owner  of  mines  under  a  railway 
may  work  them  so  as  to  cause  a  subsidence,  though  by  so 
doing  he  would  destroy  the  surface,  and  would  have  equally 
done  so  had  no  railway  been  upon  it.  The  78th  and  79th 
sections  apply  to  those  cases  only  in  which,  in  consequence 
of  the  additional  weight  of  the  works  of  the  railway,  the  land 
would  be  endangered  if  the  mines  were  wrought.  A  rail- 
way Company,  by  putting  additional  weight  on  the  surface, 
is  not  to  prevent  the  owner  of  the  minerals  from  working 
mines  which  he  would  be  otherwise  entitled  to  work.  Sup- 
pose Sir  F.  Scott  and  Lady  E.  Foley  had  conveyed  the 
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I860.        I^nd  ^o  A.  and  the  minerals  to  B.,  A.  being  entitled  to 

^'^^       the  land  would  be  entitled  to  the  common  law  right  of 

Wkotbrm      support,  which  is  annexed  to  the  ownership  of  the  soiL 
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9.  B.  would  have  a  right  to  work  his  mines  at  his  own  free 

FuraoHXB. 

will  and  pleasure ;  but  if  he  could  not  do  so  without  injuring 

the  surface,  he  could  not  work  them  ^t  all:  Harris  y. 
Rtfding  (a),  Humphries  y.  Brogden  {b).  The  Caledonian  Rail' 
way  Company  y.  Sprat  (c),  decides,  first,  that  if  the  owner  of 
land  conveys  it  to  a  purchaser,  and  either  himself  retains  the 
mines  or  conveys  them  to  another,  the  purchaser  of  the 
land  can  prevent  the  owner  fix>m  working  the  mines  so  as 
to  let  down  the  surface ;  and,  secondly,  that  if  a  pemn 
conveys  lands  to  a  railway  Company  for  the  purpose  of 
their  railway,  reserving  the  mines,  he  not  only  confers  the 
common  law  right  of  support,  but  also  a  right  to  prevent 
the  seller  from  letting  down  the  railway,  the  construction 
of  which  was  the  object  of  the  purchase.  That  case  must 
govern  the  present,  unless  the  Lands  Clauses  Consolidation 
Act,  1845,  and  the  Railways  Clauses  Consolidation  Act, 
1845,  compel  railway  Companies  to  take  a  more  restricted 
right  than  an  ordinary  owner,  or  give  to  the  owners  of 
minerals  greater  rights  against  railway  Companies  than 
they  have  against  individuals.  \^Cockbum^  C.  J. — There 
is  an  obvious  distinction  between  an  ordinary  purchaser, 
and  one  who  acquires  the  surface  by  a  compulsory  pur- 
chase, under  the  Lands  Clauses  Consolidation  Act,  1845. 
If  it  is  optional  on  the  part  of  the  railway  Company  to  say, 
^^  We  will  not  take  the  minerals,^  the  owner,  though  he  had 
received  no  more  than  the  value  of  the  surfiu%,  might  lose 
his  mines  altogether.]  In  the  present  case  the  purchase  was 
not  under  the  compulsory  powers  of  the  Act  \^Cochbum^ 
C.  J. — Suppose  the  Company  wanted  the  land  and  not  the 

(a)  5  M.  &  W  60.  (h)  12  Q.  B.  739. 

(c)  2  Macq.  449. 
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mines,  could  the  inability  of  the  owners  of  mines  to  work 
them  be  taken  into  consideration  in  assessing  the  com-       ^ 
pensation  ?    Would  not  the  assessor  be  bound  to  tell  the     Wbstebn 

*  ^  ^      Railway  Co. 

jury  that  they  must  wholly  exclude  the  minerals  from  their  9. 

consideration.]  The  77th  section  does  not  say  that  the 
conveyance  is  to  be  read,  as  excepting  the  common  law 
right  of  support.  The  79th  section  is  meant  to  apply  to 
cases  where  the  owner  of  the  minerals  had  a  right  to  work 
them  at  the  time  of  the  passing  of  the  Act,  but  where  the 
railway  Company  by  putting  an  additional  weight  on 
the  surface,  have  rendered  it  dangerous  for  him  to  do 
so.  Again,  these  sections  may  apply  to  cases  where 
the  owner  of  the  mines  is  not  owner  of  the  surface. 
l^Cockbum,  C.  J. — That  construction  would  import  into 
the  78th  section  the  words  ''other  than  a  person  for 
whom  the  Company  have  purchased.*^  The  77th  sec- 
Uon  directly  affects  and  provides  for  the  legal  meaning  of 
a  conveyance  of  land  by  the  owner  to  a  railway  Company. 
[Cockbum^  C.  J. — The  owner  of  the  mines  may  work  them 
to  the  detriment  of  the  railway,  unless  the  Company  are 
willing  to  treat  with  him  for  payment  of  compensation.] 
By  the  79th  section,  the  mine-owner  must  work  the  mines 
according  to  the  usual  manner  of  working  such  mines  in 
the  district  where  the  same  shall  be  situate."  It  is  not 
found  that  the  working  those  mines  in  such  a  manner  as  to 
cause  a  subsidence  is  the  usual  manner  of  working  mines 
in  that  district;  and  unless  the  Court  is  prepared  to  hold 
that  it  is  so,  the  defendants  below  are  entitled  to  judgment 

CocKBURN,  C.  J. — The  question  lies  in  a  very  narrow 
compass,  and  the  facts  are  very  simple.  The  owners  of 
the  land  in  question  had  conveyed  it  to  the  defendants,  a 
nulway  Company,  for  the  purposes  of  their  railway.  This 
was  not  a  voluntary  conveymice  in  the  ordinary  sense  of 
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1860.  that  term,  but  a  conveyance  of  the  land  according  to  the 
^^^^^^'"^^  provisions  of  the  Railways  Clauses  Consolidation  Act,  by 
Westbrit      which  the  owners  must  necessarily  have   parted  with   it. 
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9.  Under  these  circumstances  what  are  the  relations  of  the 

landowners  and  the  Company  in  respect  of  the  mines  ?  The 
77th  section  of  the  Railway  Clauses  Consolidation  Act, 
1843,  says,  that  where  land  is  purchased  by  a  railway  Com- 
pany, they  shall  not  be  entitled  to  any  minerals  under  it, 
except  only  such  parts  thereof  as  shall  be  necessary  to  be 
dug  or  carried  away  or  used  in  the  construction  of  the 
works,  unless  the  same  shall  have  been  expressly  purchased. 
Therefore  the  right  to  get  the  minerals  remained  in  the 
landowners.  If,  indeed,  prior  to  the  conveyance,  there  was 
any  separation  of  the  surface  soil  from  the  minerals,  the 
right  of  support  would,  no  doubt,  belong  to  the  Company, 
because  if  a  landowner  parts  with  the  surface  soil,  he  does 
so  subject  to  the  obligation  of  dealing  with  the  substratum 
so  as  not  to  disturb  the  superincumbent  soil.  In  such  case 
the  landowners,  having  parted  with  the  surface,  and  there 
being  attached  to  the  ownership  of  the  soil  the  right  to 
the  support  of  the  stratum  below,  would  not  be  entitled 
to  any  compensation  for  the  loss  they  may  sustain  in 
not  working  the  minerals;  but  that  is  not  the  question 
which  we  have  now  to  consider.  In  the  case  of  land 
sold  to  a  railway  Company,  the  minerals,  by  operation  of 
the  act  of  parliament,  must  be  considered  as  reserved  to 
the  owner  of  the  soil:  then  comes  the  question  how  far 
is  he  entitled  to  work  the  minerals  ?  Now,  what  the  act 
of  parliament  means  is  this — All  that  the  railway  Com- 
pany requires  is  the  surface  soil :  it  may  be  that  the 
minerals  will  never  be  worked  by  the  landowner,  in 
which  case  the  Company  ought  not  to  be  subject  to  any 
expense ;  and  therefore  the  legislature  interposes  and  says 
that  the  Company  shall  be  under  no  obligation  to  pay  the 
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landowner  for  that  which  may  never  be  required ;  but  if 
the  mines  come  to  be  worked,  and  the  Company  require 
them  as  necessary  for  the  support  of  the  surfacci  they  must 
make  compensation  to  the  landowner.  In  accordance  with 
that  view,  the  legislature  has  provided,  that  when  a  man 
has  a  mine  which  he  is  about  to  work,  lying  under  or  near 
to  a  railway,  he  shall  give  the  Company  thirty  days'  notice 
of  his  intention,  and  they  must  then  take  measures  to 
discover  whether  that  proposed  working  will  injure  their 
works,  and  act  accordingly.  The  very  fact  that  provision  is 
made  in  the  78th  section  for  possible  injury  to  the  railway 
works,  shews  that  the  legislature  intended  to  reserve  the 
question  of  support  and  compensation.  The  legislation  would 
be  incomplete,  if  it  were  not  applicable  to  the  case  of  a  land- 
owner, who,  having  parted  with  the  surface  soil  to  be  used 
by  a  Company,  for  the  purpose  of  putting  an  additional 
weight  upon  it,  as  a  railway  Company  must  necessarily  do, 
shall  afterwards  entertain  the  idea  of  working  the  mines 
under  or  in  the  neighbourhood  of  the  railway.  If  the 
legislature  had  not  so  intended,  they  would  have  framed  the 
78th  section  in  a  more  special  manner,  instead  of  in  the 
general  terms  in  which  it  is  now  framed.  The  77th  section 
reserves  the  minerals,  and  to  my  mind  it  is  clear  that  the 
two  clauses  must  be  read  together.  The  minerals  are  re- 
served to  the  landowner,  and  the  railway  Company  is  under 
no  obligation  to  make  him  any  compensation  in  respect 
of  them  until  the  necessity  for  it  arises  from  his  desire  to 
work  the  mines.  In  such  case  the  Company  are  to  consider 
whether  the  working  is  likely  to  damage  their  railway,  and 
then  if  they  are  willing  to  make  compensation  for  the  mines 
the  owner  is  not  to  work  them.  The  mines  may  never  be 
worked,  and  it  would  be  a  great  hardship  on  railway  Com- 
panies if,  upon  a  speculative  possibility,  they  were  bound 
to  make  compensation  for  not  working  the  mines.  Such  is 
VOL.  V. — V.  8.  z  z  Ezcn. 
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1860.        the  plain,  intelligible,  and  equitable  oonstractton  of  tbese 
Gbbat       clauses,  and  one  which  is  consistent  with  the  scope  of  the 
Bij^A^o    ^^^  ^"^  ^®  terms  in  which  it  is  couched^  and  inconsistent 
with  the  constniction  contended  for  by  the  defendants. 


WiLLBSy  J. — I  am  entirely  of  the  same  opinion.  In 
many  cases  the  mines  lie  so  near  the  sur&ce  as  to  make  it 
evident  that  in  working  them  there  will  be  a  subsidence; 
and  a  person  may  have  purchased  a  mine  without  knowing 
that  such  a  consequence  would  follow.  On  the  other  hand 
the  minerals  may  lie  so  deep  that  the  working  of  them 
cannot  affect  the  railway.  The  legislature  has,  in  railway 
and  canal  Acts,  provided  that  land  may  be  purchased  vrith- 
out  the  minerals,  and  if  the  owners  give  notice  of  their 
desire  to*[work  them  the  Company  may,  if  they  think  fit, 
make  compensation  for  them. 


The  rest  of  the  Court  concurred. 


Judgment  affirmed. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


May  14.  FREDERICK   Henry   Collins,  an  In&nt  (by  Henrt 

Collins,  his  next  Friend),  v.  Brook. 

X  HIS  was  an  appeal  against  the  decision  of  the  Court 
of  Exchequer  in  discharging  a  rule  to  enter  the  verdict  for 
the  defendant,  pursuant  to  leave  reserved  at  the  trial.  The 
pleadings  and  facts  of  the  case  sufficiently  appear  in  the 
)^^^,  report,  4  H.  &  N.  270.   ' 

appointed  by 

the  procbein  ami  to  conduct  the  suit  for  bim,  be  maj  maintain  an  action  apiimt  sorb  attoroer 
^orecojcr  tbe  amount  as  money  received  for  bit  use.— So  Hdd^  in  tW  Eidbcqocr  ChaidMr 
( affirming  tbe  judgment  of  tbe  Court  of  Ezcbequer). 


• 

VHiere  an  in- 
fant, suing  by 
procbein  ami, 
bas  obtained 
judgment  for 
damages  and 
coats,  wbich 
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•  Norman  argued  for  the  defendant  (a). — The  question  is 
this— -An  infant,  suing  by  prochein  ami,  recovers  judgment 
for  damages  and  costs;  the  attorney  employed  by  the 
prochein  ami  to  conduct  the  suit  in  Court  receives  them, 
—can  the  infant  sue  the  attorney  for  money  had  and  re- 
•oeived  to  his  use?  It  is  submitted  that  he  cannot  The 
right  to  sue  for  money  had  and  received  depends  on  privity 
between  the  parties ;  but  there  is  no  privity  between  the 
infant  and  the  attorney.  A  prochein  ami  is  in  the  same 
position  as  an  attorney  on  the  record:  2  Inst.  259,  390; 
Statute  of  Merton,  20  Hen.  3,  c.  10 ;  2  Inst  99,  225. 
The  prochein  ami,  like  the  attorney  on  the  record  in  other 
cases,  is  a  person  who  conducts  the  suit  on  behalf  of  the 
party  interested,  though  the  attorney  is  appointed  by  the 
party,  and  the  prochein  ami  by  the  Court.  In  Morgan  v. 
Thome {b)^  Parke,  6.,  said,  ''It  appears  perfectly  clear  that 
every  prochein  ami  is  to  be  considered  as  an  officer  of  the 
Court,  specially  appointed  by  them  to  look  after  the  in- 
terests of  the  infant.*'  And  Alderson,  B.,  said, ''  The  truth 
is,  that  cases  of  this  nature  fall  within  the  equity  of  the 
Statute  of  Westminster  Ist,  3  Edw.  1,  c.  48,  which  gives 
an  infant  the  right  to  sue  by  his  prochein  ami  against  his 
guardian  in  chivalry,  who  shall  have  aliened  any  portion  of 
the  inheritance  of  the  infant.  *  *  *  It  is,  in  fact, 
almost  the  same  thing  as  appointing  an  attorney ;  the  law, 
if  we  may  so  speak,  appoints  an  attorney  to  act  on  behalf 
of  the  in&nt."  A  prochein  ami  is  not  a  party  to  the  suit: 
Sinclair  v.  Sinclair  {c).  That  a  prochein  ami  is  in  the 
position  of  an  attorney  on  the  record,  further  appears  from 
the  form  of  the  commencement  of  a  declaration  in  an 
action  by  an  infant:  Chandlery.  Vilett(d),  2  Chit  Plead. 

(a)  May  12  and  14.    Before         (6)  7M.  &W.  400. 
mmamJt,J.,Crompton,J^Wiaes,  (c)  13  M.  &  W.  640. 

J.,  Byle$,  J.,  and  BlaMum,  J.  (d)  2  Saund.  \\7  k. 
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1860.  14,  7th  ed.  The  relation  of  the  attorney  employed  to  the 
infant  is  not  that  of  attorney  and  client,  bnt  it  rather  re* 
sembles  the  situation  of  a  town  agent  employed  by  a 
country  attorney  to  conduct  a  suit.  The  attorney  has  a 
right  to  sue  the  prochein  ami  for  his  costs,  because  the  con- 
tract is  with  him,  not  with  the  infant:  MamM  ▼.  PUs^ 
more{a)^  Hawkes  y.  CcitrdUfi).  The  power  of  the  prodieiD 
ami  to  receive  the  damages  is  absolute,  and  be  can  give  a 
Talid  discharge  for  them,  even  though  he  has  commenced 
the  action  without  consulting  the  infiint :  Morgan  ▼• 
Thorne{c),  Fitzh.  N.  B.  27  (LX  The  suit  of  an  infimt  is 
subject  only  to  the  direction  of  the  prochein  ami  and  noC 
of  the  infant :  Toler^M  Cote  (d),  Vin.  Abridg.  tit.  Attorney 
(D.)  The  prochein  ami  has  power  to  enter  satisfiictioo  on 
the  roll:  ffTuie  v.  Han(e).  JRobbUs  t.  FameO (/)  is  one 
of  a  series  of  cases  which  establish  that  a  sub-agent  is  noC 
bound  to  account  to  the  principal,  but  only  to  his  imme- 
diate employer.  That  case  is  the  same  as  the  present, 
except  that  here  the  intermediate  party  is  the  prodiein 
ami,  there  he  was  the  country  attorney.  IBlaekimm,  J. — 
The  character  of  the  intermediate  person  and  the  nature  of 
the  retainer  make  all  the  difference.  If  I  tell  my  bailiff 
to  distrain,  and  he  employs  a  person  to  do  it,  that  person 
does  it  for  me.  If  the  roaster  of  a  ship,  acting  for  the  ship- 
owner, employs  a  sailor,  is  not  the  sailor  the  senrant  of  the 
shipowner?  Take  the  ordinary  case  of  an  auctioneer  who 
has  sold  goods,  he  may  sue  for  the  price  as  well  as  the 
principaL]  In  Vin.  Abridg.  tit.  ^'Attorney  or  Guardian** 
(A.)  pi.  2,  it  is  said,  '*  So  in  an  action  personal  agunst  an 
in&nt,  he  ought  to  appear  by  guardian,  and  not  by  attorney, 
because  he  hath  no  knowledge  of  his  matter,  or  under- 

(a)  2  Esp.  472.  (d)  1  Salk.  176. 

(b)  3  H.  &  K.  243.  (e)  Moor,  S52. 

(c)  7  M.  &  W.  400.  (/)  11  a  B.  248. 
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Standing  to  choose  a  man  to  plead  well  for  him,  and,        i860, 
therefore,  the  Court  shall  elect  for  him,  and  also  because 
the  infant  shall  have  an  action  against  his  guardian  if  he 
lose  by  mispleading."  [  ffltUiamSf  J.— Suppose  there  is  judg- 
ment in  favour  of  the  infant,  and  a  fi.  fa.  issues  in  his  name, 
under  which  the  sheriff  levies  the  judgment  debt,  would  he 
not  hold  it  for  the  infant?     Crompton^  J. — Could  not  the 
infant  bring  an  action  for  money  had  and  received  against 
the  sheriff  to  recover  the  proceeds  of  the  execution  ?]     To 
entitle  the  plaintiff  to  maintain  the  action  against  the  present 
defendant,  it  is  not  enough  to  shew  that  the  money  was  the 
money  of  the  plaintiff:  Stepliens  v.  Badcock{a)^  Sims  v. 
BriUam  (i),  Howell  y.  Bait  (c).    The  defendant  received  the 
money  as  the  agent  and  servant,  not  of  the  plaintiff  but  of  the 
prochein  ami,  and  is  accountable  only  to  him  as  a  sub-agent 
18  accountable  to  the  superior  agent  who  has  employed 
him,  and  not  generally  to  the  principal :  Story  on  Agency, 
8.  215.    Even  in  equity  an  agent  appointed  by  a  trustee 
is  accountable  only  to  him,  and  not  to  the  cestui  que  trust : 
Myler  v.  FitzpaJtnck{d).    (^ases  may,  however,  occur  where, 
by  the  usage  of  trade  or  otherwise,  a  sub-agent  is  employed, 
and  where  the  original  agent  would  not  be  responsible  for  the 
conduct  of  the  sub-agent,  and  where,  therefore,  the  appro- 
priate remedy  of  the  principal  would  be  directly  against  the 
sub-agent:  Storyon  Agency,  s.  217  a.  Those  are  cases  where 
the  original  agent  is  an  agent  to  appoint  servants  or  agents  to 
the  principal     But  a  prochein  ami  is  not  an  agent  to  make 
a  contract  between  the  attorney  and  the  infant.     There 
b  no  authority  that  the  attorney  can  sue  the  in&nt  for  his 
costs,  and  there  is  the  strongest  reason  why  he  should  not 
do  so ;  because,  if  he  could,  the  infant  might  be  liable  on 
a  contract  which  he  never  authorized  or  assented  to;  the 

(a)  3  B.  &  Ad.  354.  (c)  5  B.  &  Ad.  504. 

(6)  4  B.  &  Ad.  375.       '  \d)  6  Madd.  360. 
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infant's  consent  not  being  necessary  to  enable  the  prochein 
ami  to  sue:  Morgan '9.  Thame {a\  Turner  v.  Turner {b), 
Sullivan  v.  Sullimn  (c),  Cooke  v.  Fryer  (d).    It  woald  seem 
that  the  infant  is  not  liable  for  costs,  even  to  the  other  side: 
Grave  v.  Grave  (e),  but  the  prochein  ami  may  be  attached 
for  the  nonpayment  of  costs  ordered  to  be  paid  by  the 
infant ;  Evans  v.  JDavie  (/>     In  Fitzherbert's  Natora  Bre- 
viiim,  27  (K.),  it  is  said  that,  ''  an  infant  shall  not  remove  his 
guardian,  nor  disavow  an  action  sued  for  him  by  prochein 
ami."     Even  the  Court  will  not  interfere  with  the  conduct 
of  the  cause  by  a  prochein  ami  while  he  continues  next 
friend  on  the  record :    Russell  v.  Sharpe  {g)y  Morieon  v. 
Morison  (A).     Until  the  infant  comes  of  age,  the  prochein 
ami  is  in  the  position  of  a  trustee  for  him:  Eyre  v.  Countess 
of  Shaftesbury (i).     [fFilliams,  J.— I  believe  it  has  never 
been  suggested  that  the  form  of  the  entry  of  judgment  in 
Chandler  v.  Vilett  is  not  right.]     Still,  if  the  judgment  of 
the  Court  below  is  to  stand,  the  prochein  ami  may  effectu- 
ally be  deprived  of  the  control  over  the  suit  which  is  neces- 
sary to  protect  his  own  interests.     The  infant  would  be 
entitled  to  recover  the  costs  as  well  as  the  damages.     The 
prochein  ami  would  have  no  power  to  reimburse  himself  for 
the  costs  which  he  has  paid.     The  attorney  has  a  lien  on  the 
verdict  for  his  extra  costs:  Staines  v.  Maddox{k)\  yet,  if 
the  infant  can  sue,  the  infancy  of  the  plaintiff  might  be  set 
up  in  answer  to  a  plea  of  set-off  for  costs,  and  the  attorney's 
lien  might  be  defeated.     The  prochein  ami  might  remain 
liable  to  all  the  costs  of  the  action  without  any  means  of  reim- 
bursing himself:  Ex  parte  Jones  (Q,  and  Gray  v.  Kirby  (m), 

(a)  7  M.  &  W.  400.  (g-)  1  Jac.  &  W.  482. 

(ft)  2  Stra.  708.  (A)  4  Myl.  &  Cr.  216. 

(c)  2  Meriv.  40.  (i)  2  P.  Wms.  119. 

\d)  4  Beav.  13.  (A)  Moseij,  319. 

(J)  Cro.  Eliz.  33.  .      (0  2  Dowl.  P.  C.  161. 
(/)  1  C.  &  J.  4G0.  (wi)  2  Dowl.  P.  C.  601. 
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which  shew  that  the  town  agent  is  not  directly  responsible        i860, 
to  the  plaintiff  in  the  action,  are  further  illustrations  of  the 
principle  of  Bobbins  v.  FenneU  (a). 


Barnard^  who  appeared  for  the  plaintiff,  was  not  called 
upon  to  argue. 

Williams,  J. — We  are  all  of  opinion  that  the  judgment 
of  the  Court  of  Exchequer  is  right  It  is  clear  that 
the  money  is  the  money  of  the  infant,  and,  that  being  so, 
the  question  is  whether  there  is  any  impediment  in  the 
way  of  his  recovering  that  money  from  the  defendant. 
The  first  point  urged  in  the  argument  of  Mr.  Norman  is^ 
that  there  is  no  privity  of  contract  between  these  parties, 
and  therefore  this  action  for  money  had  and  received 
will  not  lie.  Now,  according  to  well  known  cases,  if 
money  be  paid  by  A.  to  B.  for  the  benefit  of  C,  that  does 
not  enable  C,  without  more,  to  bring  an  action  against  B., 
.to  recover  it,  because  there  is  no  privity  between  C.  and 
B.,  and  the  charge  given  to  B.  to  hold  the  money  for  C.V 
benefit  might  at  any  moment  be  countermanded.  But  in 
this  case  it  is  clear  that  the  judgment  in  the  action  must  in 
form  be  a  judgment  in  favour  of  the  infant,  and  in  the 
name  of  the  infant.  According  to  the  entry  of  judgment 
in  Chandkr  v.  VUeU{b\  in  an  action  by  an  infant,  suing 
by  prochein  ami,  the  judgment  is  for  the  infant,  not  only 
for  the  debt  but  also  for  costs.  That  record  has  been  sub- 
jected to  very  acute  eyes,  and  no  one  has  ever  found  fault 
with  that  form  of  entry  of  judgment.  I  think,  therefore, 
that  it  is  the  proper  form.  To  enforce  the  judgment, 
execution  would  issue  in  the  name  of  the  infant,  by  fieri 
facias  indorsed  to  levy  the  damages  and  costs  due  to  him. 
It  follows  that  an  action  would  lie  in  the  name  of  the 
(«)  11  Q.  B.  248.  (h)  2  Sauud.  117.A. 
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infant  against  the  sheriS^  to  recorer  the  money  reoeired 
under  the  fieri  fieicias.  According  to  the  ordinary  practice, 
that  would  be  by  an  action  for  money  had  and  receiTcd, 
founded  on  the  relation  between  the  parties,  which  is 
implied  by  the  law  in  such  cases.  Therefore,  as  regards 
this  objection,  we  think  the  action  may  be  brought  by  the 
infant  against  the  attorney  to  recover  this  money.  It  has 
been  suggested  that  it  is  diflBcult  to  say  that  the  procbein 
ami  is  not  the  party  who  ought  to  receive  this  money — that 
he  may  have  incurred  some  expenses,  and  ought  to  have  a 
resort  to  this  fund  to  reimburse  himself;  but  the  answer  is^ 
that  bef(H%  he  undertakes  such  an  oflBce  a  procfaein  ami 
must  take  care  to  guard  himself  in  some  other  manner 
against  those  liabilities.  Any  risk  or  liability  which  he  may 
incur  is  a  matter  incident  to  his  office,  not  to  be  remedied 
by  preventing  the  infant,  who  has  a  legal  right  to  the  money, 
from  bringing  this  action  to  recover  it.  For  these  reasons 
I  am  of  opinion  that  the  judgment  of  the  Court  below 
must  be  affirmed* 

Crompton,  J. — I  agree  that  the  judgment  must  be 
affirmed.  It  seems  to  me  that  the  action  is  the  action  of 
the  infant,  that  the  attorney  is  the  attorney  of  the  infant, 
and  the  money  now  sought  to  be  recovered  is  the  money  of 
the  infant,  which  the  defendant  received  for  him.  The 
prochein  ami  is  appointed  in  order  that  the  infant  may  have 
some  one  to  appoint  an  attorney  to  prosecute  the  suit  for  him ; 
and  the  attorney,  when  appointed,  is  the  attorney  in  the 
suit  But  it  is  not  a  rule  of  universal  application  that  it  is 
necessary  to  shew  privity  in  order  to  maintain  an  action 
for  money  had  and  received.  There  arc  many  cases  in 
which  the  action  will  lie  although  there  is  no  privity  of  con* 
tract  For  instance,  where  money  has  got  into  the  hands  of  a 
party  by  means  of  some  tortious  act,  this  action  will  lie  at  the 
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instance  of  the  real  owner  of  the  money.    The  difficulty        isqq. 
exists  only  in  cases  where  the  imrty  who  has  received  the      ^T"^'^**' 

,  COLUHi 

money  is  a  mere  servant  liable  to  pay  over  the  money  to  v* 

V  .         f  .  A  Brook. 

his  master;  but  an  attorney  is  not  a  mere  servant    As 

soon  as  the  prochein  ami  has  appointed  the  attomeyi  the 
infant  has  a  right  to  look  to  the  attorney  for  the  proper  con- 
duct of  the  cause ;  it  would  be  monstrous  to  say  that  the 
prochein  ami  should  be  responsible  for  the  conduct  of  an 
attorney  who  has  been  duly  and  properly  appointed.  Where 
an  agent  is  appointed  who  must  appoint  a  sub-agent,  the 
act  of  the  sub-agent  is  not  necessarily  the  act  of  the  agent. 
But  if  you  can  treat  the  negligence  of  the  sub-agent  as  the 
negligence  of  his  immediate  principal,  there  the  sub-agent 
may  be  treated  as  a  mere  servant  of  the  agent,  and  there 
would  be  no  privity  of  contract  between  him  and  the  prin- 
cipal: Stephens  v.  Badcock{a).  But  that  is  not  the  pre-*** 
sent  case ;  nor  does  Williams  v.  Everett  (6),  there  cited, 
seem  to  me  to  apply.  The  property  in  that  case  had 
never  vested  in  the  plaintiff,  the  money  never  became  his, 
and  the  defendant  was  a  mere  mandatory,  not  under  any 
engagement  to  hold  the  money  for  the  plaintiff.  Cobb  v. 
Becke  (c)  is  to  the  like  effect.  The  only  case  that  caused 
any  doubt  in  my  mind  was  RobKne  v.  Fennell  {d),  where 
however  the  defendant  was  compelled  to  pay  the  money  by 
a  different  process.  That  case  decides  that  a  client  cannot 
sue  the  London  agent  of  his  attorney  for  the  proceeds  of  a 
cause ;  but  on  consideration  it  appears  that  is  plainly  dis- 
tinguishable ;  and  for  this  reason — the  London  agent  is  the 
mere  servant  of  the  attorney,  and  the  client  has  a  right  to 
treat  everything  which  he  docs  as  the  act  of  the  attorney.  I 
look  on  the  attorney,  when  appointed  by  the  prochein  ami, 
as  the  attorney  in  the  suit ;  he  is  necessarily  employed  in 

(a)  3  B.  &  Ad.  354.  (c)  6  Q.  B.  930. 

(b)  14  East,  582.  (d)  11  Q.  B.  248. 
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conducting  a  suit  in  the  infant's  name.  The  money  sued 
for  becomes  the  infiint's  when  it  is  recovered.  It  is  not  to  be 
taken  as  a  matter  of  course  that  the  prochein  ami  has  a  lien. 
The  attorney  has  received  the  money, — it  is  the  plaintiff's 
money,  and  was  received  in  the  plaintiff's  suit 

WiLLES,  J. — I  am  of  the  same  opinion. 

Btles,  J. — I  quite  agree  with  my  brother  fViUiami. 
This  is  the  plaintiff's  money  in  the  hands  of  the  plaintiff's 
attorney.  I  do  not  see  ^he  difficulty  as  to  want  of  privity ; 
and  even  if  that  difficulty  existed,  still  this  action  for  money 
had  and  received  is  an  equitable  action.  WiOiams  v.  Everett 
and  Stephens  v.  Badcoch  are  cases  of  exception  to  the  ge- 
neral rule.  The  only  difficulty  I  feel  is  that  the  prochein 
ami  may  have  incurred  expenses ;  but  that  is  not,  in  truth, 
a  substantial  difficulty,  for  he  need  not  have  accepted  the 
office.  The  authorities  seem  to  shew  that  the  infant  may 
be  attached  for  non  payment  of  costs,  and  if  the  prochein 
ami  sued  the  infant  for  costs  thus  incurred,  it  would  not  lie 
in  the  infant's  mouth  to  say  that  they  were  not  neces- 
saries. 

Blackburn,  J. — There  are  cases  in  which  a  party 
Employed  to  receive  money  is  authorized  to  appoint  a 
third  person  to  receive  it.  If,  in  such  a  case,  the  per- 
son to  whom  the  money  is  due,  sues  such  third  person, 
the  question  becomes,  how,  in  what  way,  and  under  what 
circumstances  did  such  party  receive  the  money.  In  many 
cases  he  receives  it  as  agent  for  the  middle-man,  and  not 
at  all  for  the  principal.  Thus,  the  clerk  of  a  banker  re- 
ceives money  for  the  banker,  and  if  he  were  to  embezzle 
the  money,  it  would  be  the  loss  of  the  banker,  not  of  the 
customer ;  and  so  in  wanv  other  cases.     Now,  in  all  those 
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eases,  when  the  receipt  is  such  that  the  loss  of  the  money 
would  be  the  loss  of  the  middle-man,  there  is,  I  conceive, 
no  privity  between  the  recipient  or  third  person  and  the  «• 
principal;  and  generally  an  action  would  not  lie  by  the 
latter  against  the  former.     In  such  cases,  there  is  usually 
no  privity  between  the  principal  and  the   third  person, 
and  the  action  must  be  against  the  middle-man.     In  the 
cases  which  have  been  referred  to  the  receipt  of  the  third 
person   has  been   the  receipt  of  his  principal.     Thus,  in 
Stephens  v.  Badcochy  the  receipt  of  the  attorney's  clerk 
instantly  gave  Stephens,  the  plaintiff,  an  action  against  the 
attorney.     In  Rabbins  v.  Fennell,  the  receipt  of  the  town 
agent  instantly  made  the  attorney  responsible.     This  case 
would  have  been  similar,  if  the  receipt  of  the  money  by 
the    defendant    rendered   the    prochein    ami  responsible 
for  money  had  and  received.     Mr.  Norman  would  have 
gone  a  great  way  if  he  could  have  proved  that  to  have  been 
the  effect  of  the  appointment  of  the  attorney ;  but  no  case 
shews  that  the  prochein  ami  is  liable  in  the  circumstances 
supposed ;  and  I  perfectly  agree  with  my  brother  Cromptony 
that  the  reaspoKble  rule  is,  that  the  prochein  ami  being 
appointed jp  an  officer  of  the  Court,  is  not  liable  for  any-  ^ 
thing  but  his  own  neglect.     It  would  be  very  hard  that 
he  should  be  responsible  for  the  attorney  whom  he  was 
obliged  to  retain,  and  I  think  he  is  not,  but  only  for  tho 
appointment  of  a  proper  person  as  attorney.     Then,  I  do 
not  think  it  follows,  that  because  the  prochein  ami  is  liable 
to  the  attorney  for  his  costs,  he  should  alone  be  competent 
to  sue   the  attorney  for  the  proceeds  of  judgment  and 
execution  recovered  by  the  attorney  in  the  suit.     Slaughter 
by  his  next  friend  J.  Mundy  v.  Talbot  (a),  shews  that  the 
prochein  ami,  who  is  appointed  to  look  after  the  action  for 
the  infant,  is  collaterally  liable  to  pay  the  costs.     But  he 

(a)  WUlc8, 190. 
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I860.        is  not  dominus  litis.    Anciently,  it  appears,  that  the  oflioers 

^T^     '      of  the  Court  were  appointed  guardians  and  procheins  amies, 

»•       .    and  fFilles,  C.  J.,  said  (a\—**  However  the  practice  might 
Brook.  ^  ii 

be  anciently,  the  officers  of  the  Court  are  not  now  usually 

appointed  either  guardians  or  procheins  amies.  And  the 
practice  was  probably  altered  for  this  very  reason,  because 
they  would  be  liable  to  costs.  It  is  probably  for  this  reason 
that  they  do  appoint  attomies,  for  otherwise  I  see  no  reason 
why  an  in&nt  may  not  as  well  appoint  an  attorney  by  the 
leave  of  the  Court  as  a  prochein  ami."  Foriescue  Alandy  J., 
said,  **The  procheins  amies  may  have  satisfaction  over  against 
the  infants,  and  generally  they  take  security."  I  see  no  reason 
why  the  infant's  property  (and  probably  his  person)  should 
not  be  liable  to  the  judgment  and  costs  of  the  action.  If 
the  prochein  ami  had  a  lien  on  the  costs,  the  Court  might 
probably  insist  that  the  infant's  action  against  the  attorney 
should  be  carried  on  by  the  same  prochein  ami.  Here,  how- 
ever, it  is  contended  that  though  the  prochein  ami  and  the 
infant  concur  in  suing  the  attorney,  the  plaintiff  should  be 
nonsuited,  in  order  that  the  prochein  ami  may  bring  a  fresh 
action,  which  I  think  he  has  no  more  right  to  maintain 
than  he  would  have  to  sue  the  sheriff  for  a  false  return. 

Judgment  affirmed. 

(a)  Willes,  190. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Court  of  Excheqiur^ 


SuLLBT  v.  Thb  Attorney  Gbnebal.  Mo^  ii. 

X  HIS  was  a  writ  of  error  on. the  judgment  of  the  Court  Th« defendant, 
of  Exchequer.     For  the  pleadings,  special  verdict  and  the  the  firm  of 
judgment  of  the  Court  below,  see  4  H.  &  N.  769.  Ldid*at^" 

Nottingham, 
the  other  part- 

MtOith  (with  whom  was  A  E.  Turner),  argued  for  the  ^NiTlSl 
plaintiff  in  error,  (defendant  below.)— The  question  for  the  ^^  XimuA 
consideration  of  the  Court  is  how  far  a  partnership  firm,  America, 

,  ...  ,  where  the  prin- 

having  their  principal  place  of  business  abroad,  but  one  clpal  borinets 

01  the  firm 

partner  or  agent  being  resident  here,  is  assessable  to  the  was  carried  on. 
income  tax.    It  is  admitted  that  the  partner  resident  here  the  defendant 
must  make  a  return  and  pay  upon  the  whole  of  his  own  bus^nenof  the 
profits.     Where  a  trade  is  carried  on  partly  abroad  and  Jl^^'J^^cf" 
partly  in  this  country,  partners  resident  abroad  are  not  *^^^*^^„^ 
taxable  except  in  respect  of  the  profits  made  here.     It  can  ■hipping  g«>^ 

^  *  *      ^  ^  ^  for  eiportation, 

hardly  be  contended  that  partners,  citizens  of  a  foreign  state  bat  no  money 

was  reoeirea 

and  resident  abroad,  are  to  be  assessed  in  respect  of  their  in  England, 
profits  made  abroad.     Where  the  business  consists  of  buy-  New  York. 
ing  here  and  selling  abroad,  the  profit  resulting  firom  a pur«  aroMon the 
chase  here  cannot  be  separated  or  distinguished  fix)m  the    ^  ^^  ^ 
profit  made  on  the  resale  of  the  goods  abroad;   in  fact  "creased price 
there  is  but  one  profit.     Possibly,  in  the  case  of  persons      Heid,hy  the 

Exchequer 
Chamber  (reversing  the  decision  of  the  Conrt  of  Ezcheqoer),  that  the  defendant  was  not 
chargeable  or  liable  to  make  any  return  under  the  Income  Tax  Acts  in  respect  of  an/  profits  of 
he  firm  made  by  the  exportation  of  goods  from  the  United  Kingdom. 
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isad. 
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mannfieurtiiriDg  goods  here  and  selling  them  abroady  there 
might  be  a  profit  on  the  mano&ctare  capable  of  being  dia- 
tingaished  from  the  profit  on  the  sale ;  or  soppose  a  partner 
in  a  firm  in  London  lived  abroad,  the  principal  profits 
being  made  and  divided  here,  probably  he  would  be  duurge- 
able  in  respect  of  the  profits  made  here.     [IHSKenuy  J. — 
Suppose  an  American  house  had  a  partner  who  reorired 
money  here,  would  you  admit  that  the  boose  wooM  be 
char);[;eable  ?     Crampiomj  J. — Probably  the  answer  would 
be  that  the  profits  were  not  made  here.]   It  is  sobmitted  that 
the  question  is  whether  the  house  is  bona  fide  an  Kngliah  or 
American  house*  IBbtekhMrmy  J. — Suppose  a  separate  trade 
were  carried  on  here  ?    Or  take  the  case  of  a  hooae  in 
Glasgow  buying  goods  in  Manchester,  reselling  them  in 
Bombay,  and  buying  bills  there  for  the  purpose  of  remit- 
ting the  amount  realized  by  the  sale  in  Bombay  to  this 
country  to  pay  for  fresh  goods.     Ccekbmrm^  C.  J. — ^It  is 
probably  a  question  of  hct  where  the  trade  is  carried  on.] 
The  16  &  17  Vict  c  34,  declares   that  Her   Miyesty*s 
dutiful  and  loyal  subjects  the  commons,  &c^  have  <*  resolved 
to  give  and  grant  to  Her  Majesty  the   several  rates  and 
duties  thereinafter  mentioned  in  respect  of  property,*  &c. 
That  must  be  read  as  limited  to  property  over  which  they 
have   a   control:   viz.   profits  made  and  existing    in  thb 
country,  and  not  as  extending  to  that  over  which  they  have  no 
power.     By  sect.  1  there  shall  be  charged  the  several  rates 
thereinafter  mentioned,  "  for  and  in  respect  of  the  annual 
profits  or  gains  arising  or  accruing  to  any  person  car  persons 
not  resident  within  the  United  Kingdom,  from  any  property 
whatever  within  the  United  Kingdom,  or  from  any  trade, 
profession  or  vocation  exercised  in  the  United  ELingdom." 
The  5  th  section  embodies  the  provisions  of  the  5  &  6  VicL 
c  35.     Referring  to  Schedule  D.  of  that  Act,  sect.  1,  it  ap- 
pears that  the  L^islature  in  efiect  grants  a  portion  of  the 
annual  profits,  but  does  not  point  out  who  b  the  party  to 
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be  chai^geable.  The  Legislature  has  no  power  to  impose  a 
tax  on  persons  not  subjects  of  Her  Majesty,  and  resident 
abroad.  In  &ct,  since  the  American  War  of  Independence 
parliament  has  never  attempted  to  tax  British  subjects 
resident  in  America  or  the  Colonies.  By  these  statutes 
profits  are  charged,  and  the  person  receiving  the  profits 
is  the  person  chargeable :  if  there  is  no  one  in  the  United 
Kingdom  who  receives  profits,  no  one  is  charged.  In 
other  words  the  only  tax  is  on  profits  and  gains.  But  the 
profits  and  gains  of  this  partnership  never  had  any  existence 
within  the  United  Kingdom.  By  section  39,  subjects  of 
Her  Majesty,  whose  ordinary  residence  is  in  Great  Britain, 
if  temporarily  absent,  are  to  be  deemed  chargeable,  notwith" 
Mtandinff  such  temporary  absence.  Therefore  it  must  be 
assumed,  that  parties  who  are  not  subjects  and  not  resident 
here  are  not  chargeable.  The  41st  section  enacts,  that 
'^  any  person  not  resident  in  Great  Britain,  whether  a  sub- 
ject of  Her  Majesty  or  not,  shall  be  chargeable  in  the  name 
of  any  trustee,  &c.,  or  of  any  factor,  agent  or  receiver 
having  the  receipt  of  any  profits  or  gains  arising  as  herein 
mentioned,''-*that  is,  within  the  United  Kingdom.  The 
efiect  of  this  section  is,  that  if  any  person  receives  profits 
and  gains  here,  by  means  of  a  trustee  or  agent,  he  shall  be 
chargeable  in  the  name  of  the  trustee  or  agent  having  the 
receipt  of  profits  here.  The  42nd  and  43rd  sections  regu- 
late the  duties  of  such  trustees  or  agents.  The  44th  pro- 
vides, that  where  any  person,  being  trustee,  agent,  &c.,  shall 
be  assessed  in  respect  of  such  person  (t.  e.  infant,  &&,  or 
person  resident  abroad),  he  may  retain  out  of  money  which 
shall  come  to  his  hands  as  aforesaid  (t.  e.  as  profits  and 
gains)  so  much  as  shall  be  sufficient  to  pay  such  assessment. 
But  as  it  is  clear  that  the  party  resident  abroad  is  not  made 
personally  chargeable.  Great  injustice  might  be  done  if  the 
agent  in  this  country  were  made  chargeable  in  respect  of 
any  profits  received,  not  by  him,  but  by  his  principal  in 
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I860.       *  fiireign  country.    He  might  h«ve  no  means  of  recouping 
himself.    The  4Sth  and  filst  sections  relate  to  the  mode  of 
assessment  upon  peraons  wmde  eharyeabk,     Bj  sectioo  52 
erery  person  wtade  ehargeabU  is  to  delirer  a  statement  of 
the  Talue  of  his  proper^  and  the  amount  of  his  profits. 
There  is  no  diqmte  that  where  a  person,  noC  resident  in 
Great  Britain,  is  in  receipt  of  profits  in  Great  Britain,  the 
profits  are  cfaaigeaUe.     Bat  section  53  contains  a  distinct 
recognition,  that  **  by  reason  of  his  not  being  resident  in 
Great  Britain  he  cannot  be  personaQy  diarged.*    In  sec- 
tion 100,  Schedule  D.,  it  is  dedared  that  the  duties  <«  shall 
extend  to  every  description  of  property  or  profits  whidi 
shall  not  be  contained  in  Schedules  (A.)  (R)  or  (C.)  &c^ 
and  shall  be  diarged  annually  on  and  paid  by  the  peraons, 
&c,  receiring  or  entitled  unto  the  same,"  &c.     But  this 
does  not  apply  to  persons  reading  out  of  Great  Britain, 
where  no  profits  are  receiTcd  here. 

The  cases  upon  the  Bankrupt  Acts,  referred  to  in  the 
Court  below,  do  not  touch  the  pmnL  In  Alkm  ▼•  Cammam  («X 
it  was  held  that  a  person  liring  in  the  Isle  of  Man,  coming 
firom  time  to  time  to  England  and  buying  goods,  which  were 
afterwards  sold  in  the  Isle  of  Man,  is  a  trader  against  whom 
a  commission  of  bankruptcy  may  issue  in  England,  though 
in  hex  he  had  never  sold  goods  in  England.  The  Court  do 
not  decide  that  this  was  a  carrying  on  of  trade  in  England, 
and  Abbott^  C  J.,  in  deliveringjudgment,  xefeiteAio  Ex  parte 
Swaih  {b\  where  Lord  Hardwieke  held  that  a  person  who 
had  never  traded  to  England  might  be  a  trader  subject  to 
the  bankrupt  laws, — and  Akxamder  v.  Vamghan  (c)  whidi  is 
an  express  authority  that  to  make  a  man  subject  to  the 
bankrupt  laws  it  is  not  necessary  that  he  should  have  traded 
to  England.  The  words  ^exerciring  any  trade  in  the 
United  Kingdom,*  in  the  Income  Tax  Acts  must  receive 

(a)  4  B.  &  Aid.  41S.  Qf)  Cowp.  402. 

(c)  Covik39S. 
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the  same  construction  as  the  words  ^^established  in  the 
United  Kingdom  for  commercial  purposesj**  in  the  7  &  8 
Vict.  c.  llOy  s.  2,  and  the  words  **  carrying  on  in  partner- 
ship any  trade  or  business  having  gain  for  its  object,**  in 
the  19  &  20  Vict.  c.  47,  s.  4,  and  the  20  &  21  Vict.  c.  14, 
S.28. 
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Sir  FUzroy  Kelly  (with  whom  was  Beavan\  for  the 
Crown.-rThere  are  two  matters  to  be  considered:  first, 
whether  there  is  a  person  who  is  made  assessable ;  next, 
whether  there  is  a  trade,  the  profits  of  which  are  made  chai^ge- 
able.  Reading  the  16  &  17  Vict.  c.  34,  s.  2,  Schedule  (D.), 
together  with  the  6  &  6  Vict,  c  35,  s.  1,  Schedule  (D.)9 
and  sections  100  and  106,  it  appears  that  they  deal  with 
persons  who  are  individually  liable,  (distinguishing  be- 
tween persons  resident  in  England  and  persons  resident 
abroad,  whether  subjects  or  aliens,  and  firms,  one  member 
of  which  may  be  resident  here  and  the  others  abroad) ;  and 
with  trades  whether  carried  on  wholly  in  Great  Britain  or 
partly  in  Great  Britain  and  partly  abroad.  By  the  16  &  17 
Vict.  c.  34,  s.  2,  Schedule  (D.)9  the  duties  are  to  be  deemed 
to  be  granted  and  made  payable  *^for  and  in  respect  of  the 
annual  profits  or  gains  arising  or  accruing  to  any  person 
whatever,  whether  a  subject  of  her  Majesty  or  not,'  al- 
though not  resident  in  the  United  Kingdom  ;**  therefore, 
80  far  as  regards  the  persons,  the  partners  resident  in  New 
York  are  taxable,  though  not  subjects  of  her  Majesty,  if  the 
trade  is  taxable.  .  [Cachburn^  C.  J. — Does  the  preliminary 
provision  which  imposes  the  tax  apply  to  them  at  all  ?]  By 
the  6  &  6  Vict.  c.  35,  s.  106,  <' every  person  (that  is  any 
person  without  distinction)  engaged  in  any  trade,  &c., 
shall  be  chargeable  by  the  respective  Commissioner  acting 
for  the  parish  or  place  where  such  trade,  &c.  shall  be 
carried  on."    [Cochbum^  C.  J. — That  is,  supposing  him  to  be 

VOL.  V.  — N.  &  AAA  BXCH. 
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in  this  and  other  countries  only  for  the  purpose  of  sending 
the  goods  to  America  and  selling  them  there,  and  all  the 
profits  accrue  on  the  sale  there.  The  principal  firm  in  New 
York  has  a  branch  establishment  here,  which  is  conducted 
by  the  defendant,  who  is  a  partner  in  the  firm.  The  Crown 
seeks  to  make  the  defendant  liable  in  respect  of  the  profits 
accruing  to  the  firm  generally.  The  other  members  of  the 
firm  are  citizens  of  the  United  States  of  America,  not 
resident  in  this  country,  and  only  liable  in  case  the  profits 
accrue  fix>m  a  trade  exercised  by  them,  or  on  their  behalf,  in 
this  country.  The  question  is,  whether  there  is  a  carrying 
on  or  exercise  of  the  trade  in  this  country.  I  think  there 
is  not,  looking  at  the  sense  in  which  the  term  is  used  and 
having  regard  to  the  subject-matter  of  the  statute.  Wherever 
a  merchant  is  established,  in  the  course  of  his  operations 
his  dealings  must  extend  over  various  places ;  he  buys  in 
one  place  and  sells  in  another.  But  he  has  one  princi|)al 
place  in  which  he  may  be  said  to  trade,  viz.,  where  his  prr)fits 
come  home  to  him.  That  is  where  he  exercises  his  trade* 
It  would  be  very  inconvenient  if  this  were  otherwise.  If  a 
man  were  liable  to  income  tax  in  every  country  in  which 
hb  agents  are  established,  it  would  lead  to  great  injustice. 
The  alignment  for  the  Crown  must  be  carried  to  this  extent, 
that  merely  buying  goods  in  this  country  is  a  trade  excr* 
cised  here  so  as  to  subject  the  purchaser  of  the  goods  to 
income  tax.  In  the  present  case  the  defendant  is  a  part* 
ner;  but  if  the  argument  is  well  founded,  this  American 
firm  might  be  taxed  in  the  same  way  if  he  had  been 
merely  an  agent.  It  would  be  most  impolitic  thus  to  tax 
those  who  come  here  as  customers.  The  subjects  of  a 
foreign  state,  not  resident  here,  cannot  be  made  amenable 
to  our  laws.  How  then  are  their  profits  to  be  made  amen- 
able to  the  fiscal  law?  Simply  by  the  provision  that 
whosoever  carries  on  the  business  and  receives  the  profits 
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here  shall  be  aflsesBed  But  in  the  present  case  no  piofita 
are  received  by  the  firm,  or  exist  in  this  countiy.  When 
the  sections  referred  to  by  Mr.  Melttsh  are  looked  into*  they 
shed  abundant  light,  if  light  were  wanting,  on  the  sabject 
under  discussion.  The  profits  of  the  firm  in  America  do 
not  accrue  in  respect  of  any  trade  carried  on  in  this 
country,  but  in  respect  of  the  trade  carried  on  in  New 
York,  where  the  main  business  is  conducted*  The  profits 
which  come  home  to  this  country  as  the  share  of  the  indi- 
vidual partner  resident  here  are  taxable;  but  as  to  the 
main  profits  which  go  into  the  pockets  of  the  partners  in 
America,  we  think  they  are  not.  Therefore  the  judgment 
of  the  Court  below  must  be  reversed. 

VfiUAAMB,  J. — I  am  of  the  same  opinion. 

WiLLES,  J. — I  agree  with  the  judgment  that  has  been 
pronounced  by  the  Lord  Chief  Justice,  except  that  I  do 
not  think  the  matter  very  clear;  and  if  I  had  considered  it 
without  the  assistance  of  the  able  argument  of  Mr.  MeUuk 
I  might  have  come  to  the  same  conclusion  as  the  Court  of 
Exchequer. 

Cbompton,  J.,  Btlbs,  J.,  and  Blackbcbn,  J.,  con- 
curred. 

Judgment  reversed. 
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IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  ilie  Court  of  Exchequer.) 


Metcalfe  and  Others  v.  Hetherington,  Clerk.  Mag  14. 

XJeCLARATION  by  the  plaintifls  against  the  defendant  Th«  3  &  4 

Wm.4,e.cziU.« 

*'  as  and  being  the  clerk  for  the  time  being  to  the  trustees  An  Act  for 

J.  ..^  •!  I  <•••      better  pretenr- 

for  carrying  into  execution  the  several  purposes  of  a  certain  ingthebarboor 
act  of  parliament  for  (amongst  other  things)  better  preserv-  ^a forllighikig 
ing  the  harbour  of  Maryport.**— Third  count  {a) :  "  That  the  jjjl^i^y^ 
trustees  so  negligently  preserved  and  kept  the  said  harbour,  township  of 
and  so  wrongfully  and  improperly  suffered  and  permitted  to  section  7, 

appoints  tins- 
be  and  accumulate  therein,  divers  large  quantities  of  coals^  tees  to  carrj 

rubbish,  and  other  matters  and  things  contrary  to  their  execution. 

duty  in  that  behalf:  that  by  reason  thereof  the  said  harbour  they  maj  elect 

became  and  was  unsafe,  and  the  said  vessel  of  the  plaintiff,  ^ J^er,  who, 

called  the  « James,**  being  lawfully  therein,  became   and  ^^.f^J^*^' 

was  thereby  damaged*    And  by  reason  of  the  premises  re-  »ny  P«"fn» 

spectively  the  said  vessel,  on  the  drd  of  June,  1854,  became  command  of 

,  an/  vessel 

and  was  for  sixty  days  thereafter  unseaworthy  and  useless  entering  into 

or  being  within 
the  harbour, 
to  anchor  and  place  the  same  in  such  sitoaUon  within  the  harboar  as  be  shall  direct  After  the 
passing  of  the  Act  some  coals  were  shot  into  a  berth  in  the  harbour  which  rendered  it  dan- 
fferotts.  The  trustees  at  a  board  meeting  having  had  notice  of  the  state  of  the  berth,  gave 
directions  to  their  clerk  to  have  the  coals  removM,  and  the  coals  were  accordingly  partly,  but 
not  sufficiently,  removed  at  their  expense.  After  this  the  harbour  master,  without  the  know- 
ledge of  the  trustees,  directed  the  plaintiff  to  place  his  vessel  in  the  berth.  He  did  so,  and  the 
vessel  while  lyiog  there  sustained  damage  in  consequence  of  the  berth  being  unsafe.  The 
harbour  master  knew  that  the  berth  had  been  unsafe  and  what  had  been  done  to  it,  but  neither 
be  nor  the  trustees  knew  that  the  berth  continued  unsafe  when  he  directed  the  plaintiff  to  place 
bis  vessel  in  it. — Held,  by  the  Court  of  Exchequer  Chamber,  that  there  was  no  evidcnuc  to 
warrant  a  verdict  against  the  trustees. 

(«)  The  first  and  second  counts      abandoned,  and  the  second  plea, 
which  appear  in  Metcalfe  v.  He'      see  lb.  259,  struck  out. 
theritigton,  11   Exch.   257,  were 
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to  the  owners,  who  have  been  neoesBarily  pot  to  great 
penses  in  and  about  the  repairs,  &c« 

Plea. — Not  guilty. 

The  plaintiffs,  joined  issue,  and  the  issues  in  fact  came  on 
to  be  tried  before  Byles^  J.  at  the  Liverpool  Spring  Assizes 
1859,  when  a  verdict  was  found  for  the  defendant,  aubject 
to  the  opinion  of  the  Court  on  the  following  case : — 

The  plaintiffs,  at  the  time  of  the  alleged  grievances,  were 
the  owners  of  the  vessel  called  the  '^  James."  The  defendant 
is  clerk  to  the  tnistees  for  carrying  into  ezecudon  the 
3  &  4  Wm.  4.  c.  cxiii.  (a).     In  May,  1854,  the  vessel,  being 


(a)  "An  Act  for  better  pre- 
serriDg  the  harbour  of  MarTport, 
and  for  lighting  and  otherwise 
improving  the  township  of  Mary- 
port  in  the  county  of  Cumber- 
land.*' 

Section  7  enacts,  that  Hum- 
phrey Senhouse,  Esq.,  or  the  lord 
of  the  manor  of  £llenborough 
for  the  time  being,  and  certain 
other  persons  therein  named,  shall 
be  the  first  trustees  for  carrying 
into  execution  the  several  powers 
of  the  Act. 

Section  8  provides  for  the  ap- 
pointment of  new  trustees  every 
fifth  year,  four  to  be  appointed 
by  the  lord  of  the  manor  of  Ellen- 
borough  and  eight  to  be  elected  by 
the  inhabitants  of  the  township. 

Section  21  provides  that  the 
trustees  may  elect  a  harbour 
master. 

Section  25.  That  the  trustees 
may  sue  and  be  sued  in  the  name 
of  the  clerk  or  of  any  of  the  said 
trustees,  and  that  every  clerk  or 
trustee  in  whose  name  any  action 
or  proceeding  shall  be  instituted 
or  defended,  "shall  always  be 
reimbursed,  out  of  the  money  to 


arise  by  virtae  of  tlua  Act,  all 
such  costs  and  expenses  as  he 
shall  incur  or  become  chargeable 
with  by  reason  of  his  being  so 
made  plaintiff  or  defendant,  and 
shall  not  be  personally  answerable 
or  liable  for  the  same  unless  such 
action  or  proceeding  shall  have 
arisen  in  consequence  of  his  own 
wilful  neglect  or  default,  or  been 
instituted  or  defended  without 
the  order  or  direction  of  the  said 
trustees." 

By  section  30  the  trustees  are 
to  levy  tonnage  rates  on  vessels 
using  the  harbour. 

Section  47.  The  harbour  mas- 
ter may  "  direct  any  person  hav- 
ing the  command  of  any  vessel 
entering  into  or  being  within  the 
said  harbour,  to  moor,  anchor  and 
place  the  same  in  such  situation 
within  the  said  harbour  as  the 
harbour  master  shall  direct,**  &c. 

Section  48  impoees  penalties 
for  throwing  rubbish  into  the 
harbour,  or,  after  notice  given  by 
the  harbour  master,  n^lecting  to 
remove  any  thing  tending  to  in- 
terrupt the  free  navigaiioa  and 
use  of  the  harbourr 
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a  vessel  liable  under  the  said  statute  to  the  tonnage  and 
harbour  dues  of  the  harbour,  entered  the  harbour,  and 
from  thence  until  she  was  damaged,  as  hereinafter  men- 
tioned, was  lawfully  using  the  harbour  according  to  the 
provisions  of  the  statute. 

On  the  3rd  of  June,  1864,  by  the  direction  of  the  har- 
bour master  appointed  under  the  statute,  but  without  the 
knowledge  of  the  trustees,  the  vessel  was  placed  in  a  certain 
berth  in  the  harboun  Before  the  vessel  was  placed  in  the 
berth,  some  coals  had  been  inadvertently  shot  by  strangers 
into  the  said  berth  without  the  privity  of  the  trustees, 
'  whereby  it  was  rendered  unsafe  for  a  vessel  to  lie  in.  The 
trustees,  at  a  boanl  meeting  held  after  the  coals  had  been 
so  shot,  and  before  the  vessel  was  so  placed,  had  notice  of 
the  state  of  the  berth,  and  gave  directions  to  the  defendant, 
who  at  the  time  was  the  clerk  duly  appointed  and  acting 
under  the  said  statute,  to  cause  the  coals  to  be  removed, 
and  the  coals  were  partly,  but  not  sufficiently,  removed  at 
their  expense.  After  the  coals  had  been  so  insufficiently 
removed,  at  the  time  of  the  vessel  being  placed  in  the 
berth,  and  being  damaged,  the  berth  without  the  know- 
ledge of  the  trustees  continued  unsafe  for  a  vessel  to  lie  in. 
The  harbour  master  had  notice,  when  he  gave  directions  for 
the  placing  of  the  vessel  in  the  berth,  of  the  original  unsafe 
state  of  the  berth,  and  of  what  had  and  what  had  not  been 
done ;  but  at  the  time  when  he  gave  such  directions,  he 
did  not  know  that  the  berth  was  then  unsafe.  The  vessel 
was  so  directed  and  placed  by  the  harbour  master  without 
the  knowledge  of  the  trustees.  After  the  trustees  gave 
directions  for  the  removal  of  the  coals,  they  had  no  further 
knowledge  or  notice  of  the  state  of  sufficiency  or  insuffi- 
ciency of  the  berth.  After  the  vessel  had  been  so  placed  in  the 

Section  135  gives  power  to  the      for  the  appHcatiun  of  the  tODnage 
trustees  to  mortgage  the  tonnage     rates. 
ralest  and  aection  140  provides 
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1860.       berth,  and  while  she  was  lying  theie,  she  ansCraied  damge 
in  consequence  of  the  berth  being  onade  m  aliiifwiifl 

The  Court  to  have  the  same  powen  of  amendnieiii  m  a 
voa!         Judge  at  Nia  prins. 

The  questions  fat  the  opinion  of  the  Court  are  :— 
Whether,  on  the  fiM:ts  of  the  case,  the  plaintiflb  are  entitled 
to  a  verdict  entered  for  them  onanj,and  which  of  tbe  issues 
in  &ct.  Secondly,  whether,  on  the  bets  stated  in  the  caae, 
the  trustees  are  iiaUe  to  the  plaintifi  ibr  die  damage  sns- 
tuned  by  them.  If  the  Court  diall  be  of  opimon  thai  the 
first  question  oc^t  to  be  answered  in  die  affinnative,  a 
verdict  is  to  be  entered  for  the  plaintiffis  if  not,  the  verdict 
for  the  defendant  is  to  stand.  If  die  Coort  shall  be  of 
opinion  that  the  trustees  are  liable  to  the  pfadndfi^  on  the 
finrts  stated,  for  the  damage  sustdned,  and  that  any  aif  nd» 
ment  in  the  pleadii^  can  or  on^it  to  be  asade^  the  plead- 
ings are  to  be  amended  accordingly,  and  a  verdict  entered 
thereon  for  the  piainti^ 

The  case  came  on  for  aignment  in  the  Coort  of  Exche- 
quer in  Trinity  Term,  (June  6, 1859,)  when  a  ja^;nient  pro 
forma  was  given  for  the  defendant,  it  bdng  agreed  that  the 
Court  of  Exchequer  Chamber  should  have  the  same  powers 
as  the  Court  of  Exchequer  with  respect  to  the  special  case. 


im  (with  whom  msKemplay)  aigoed  far  the  |daintiffk 
— First,  if  it  is  necessary  to  shew  that  the  trustees  had 
funds  available  for  repaiis,  there  was  evidence  of  that, 
because  it  appears  that  they  ordered  the  ooak  to  be  removed 
at  their  own  expense.  [B^^a,  J. — The  only  evidence 
was,  that  they  had  expended  some  money  far  the  purpose.] 
Secondly,  it  was  not  necessary  for  the  piaintiflb  to  pmve 
that  the  defendant  had  funds;  the  want  of  funds,  if  relied  on, 
should  have  been  set  up  by  the  defendants.  Thirdly,  there 
was  evidence  of  negligence  on  the  part  of  the  trustees,  apart 
from  the  negligence  <^  the  harbour  master.     Qaving  had 
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notice  that  the  berth  was  unsafe,  they  merely  gave  their 
clerk  directions  to  get  it  cleared.  It  does  not  appear  that 
they  took  any  care  to  see  that  their  order  was  carried  out 
and  the  work  properly  done.  Having  chosen  to  entrust  the 
matter  to  their  servants,  they  are  responsible  for  the  negli- 
gence of  the  servants.  They  should  have  put  up  a  notice 
to  prevent  vessels  from  being  taken  into  the  berth,  and  kept 
such  notice  up  until  they  knew  the  berth  was  safe.  [Black" 
burHf  J. — I  find  nothing  in  the  case  to  lead  to  the  inference 
that  they  did  not  take  every  possible  care.  It  is  true  that 
the  berth  was  not  safe  for  vessels,  but  it  does  not  appear 
that  the  trustees  knew  it,  or  that  they  neglected  to  make 
any  proper  inquiries  on  the  subject.]  The  trustees  are  not 
exempt  from  liability  because  they  are  a  public  body.  In 
Buck  V.  Williams  (a\  Pollock^  C.  B.  says,  <'  I  see  nothing  in 
the  character  of  the  commissioners  as  a  public  body,  or  in 
the  fact  that  they  are  discharging  a  public  duty  without 
any  remuneration,  to  exempt  them  from  liability  to  com- 
pensate a  person  who  has  suffered  by  their  carelessness  or 
want  of  due  regard  in  the  performance  of  their  duty. 
They  are  entitled  to  reimburse  themselves  out  of  the  funds 
over  which  they  have  control.''  The  only  negligence 
charged  in  that  case  was  the  omitting  to  put  a  penstock  at 
the  mouth  of  an  old  sewer.  The  Southampton  and  Itchin 
Bridge  Company  v.  Tlie  Local  Board  of  Health  of  South" 
ampton(b)j  was  a  similar  action.  [Crompton,  J. — ^Those 
were  cases  of  parties  constructing  sewers  in  such  a  manner 
as  to  create  a  nuisance].  In  Gibbs  v.  T/ie  Trustees  of  the 
Liverpool  Docks  (c)  the  negligence  complained  of  was  a 
mere  nonfeasance.  [Cockburn,  C.  J. — It  was  alleged  in 
that  case  that  the  trustees  knew  of  the  dangerous  condition 
of  the  dock,  and  yet  left  it  open  and  allowed  ships  to  enter 
it.     Here  it  is  found  that  the  trustees  did  not  know  of  the 

(a)  3  H.  &  N.  308.  (b)  8  £.  &  B.  801. 

(c)  3  H.  &  N.  164. 
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dangerous  state  of  the  berth.]     At  least  the  cases  establish 
that  a  public  body,  such  as  these  trustees  are  responsible  if 
».  they  are  guilty  of  negligence.     To  remove  coal  rubbish 

TON.  from  a  berth  in  a  harbour  is  not  a  matter  requiring  skill ; 
therefore,  to  shew  that  it  was  not  done  suflBciently  is  to 
prove  negligence.  [^ByleSf  J. — The  trustees  did  that  which 
it  was  their  duty  to  do ;  they  gave  orders  for  the  removal 
of  the  rubbish,  which  were  acted  upon.  There  is  nothing 
to  shew  that  they  employed  an  incompetent  person. 
Bhckbum,  J. — Not  only  did  the  trustees  not  know  that 
the  berth  was  unsafe,  but  even  the  harbour  master,  whose 
duty  it  was  to  attend  to  the  berthing  of  vessels,  and  who 
knew  what  had  been  done,  was  not  aware  of  its  insecurity. 
Can  it  then  be  said  that  the  trustees  were  necessarily 
guilty  of  negligence  ?  Byles,  J. — No  negligence  appears 
on  the  part  of  the  harbour  master ;  he  knew  that  coals  had 
been  removed,  and  if  he  came  to  a  wrong  conclusion  it  is 
not  shewn  that  he  did  so  negligently.  Cromptan,  J. — Unless 
the  trustees  are  bound  to  keep  the  harbour  in  order  in  the 
same  sense  that  the  inhabitants  of  a  township  are  liable  to 
keep  their  roads  in  repair,  the  plaintifis  have  no  case.] 

Temple  (with  whom  were  Overend  and  Milward)  for  the 
defendant,  was  not  called  upon  to  argue. 

CocKBURN,  C.  J.— We  are  all  of  opinion  that  the  venlict 
on  the  plea  of  not  guilty  to  the  tiiird  count  is  rightly  found 
for  the  defendants.  A  body  of  persons  such  as  the  de- 
fendants cannot  individually  superintend  the  work,  but 
must  act  by  their  servants.  Assuming  it  to  be  made  out  that 
there  was  some  negligence  on  the  part  of  the  harbour 
master,  can  it  be  said  that  there  was  such  negligence  on 
the  part  of  the  trustees  as  to  make  them  responsible  ?  If 
called  upon  to  decide  the  question  as  a  matter  of  fact,  I 
should  answer  it  in  the  negative. 
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Williams,  J. — In  my  opinion  there  was  no  case  for  the        I860, 
jury. 


Crompton,  J; — If  the  jury  had  found  a  verdict  for  the 
plaintiff,  the  verdict  would  have  been  wrong.  There  was 
no' evidence  to  warrant  such  a  finding. 

WiLLES,  J. — I  agree  with  my  brother  Williams  that 
there  was  no  evidence  to  go  to  the  jury. 

Btles,  J.,  and  Blackburn,  J.,  concurred. 

Judgment  affirmed  (a), 

(a)  The  demurrer  was  then  struck  out  bjr  arrangement. 


MSTOALrE 

Hetbebikq- 

TOH. 


IN  THE  EXCHEQUER  CHAMBER. 
{Appeal  from  the  Court  of  Exchequer.) 


WiTiiRRS  vl  Isabella  Parreb,  Executrix  of  G.  S.  Parker.    Afuy  14  &  15. 

J.  HIS  was  an  appeal  against  the  judgment  of  the  Court  p.  baving  re- 
of  Exchequer  in  discharging  a  ru!e  to  enter  the  verdict  for  ^^^  agui^* 

F.,  tho  sheriff, 
on  the  15th  April,  seised  F.'s  ffoods  in  Hampshire  under  a  (1.  fa.  in  that  action,  and  left  a  man 
in  possession.  On  the  same  day  F.  executed  a  bill  of  sale  to  W.,  and  a  writ  of  fi.  fa.  m  an 
action  by  W.  against  F.  was  lodged  with  the  sheriff  for  execution.  On  the  1st  of  May,  F.  was 
taken  in  Middlesex  under  a  writ  of  ca.  sa.  issued  on  P.*s Judgtnent,  and  thereupon  P.*s  attorney, 
at  Southampton,  immediately  wrote  to  request  the  sheriif  to  withdraw  from  possession  under  the 
fl.  fa.  The  officer  received  the  letter,  but  his  man  continued  in  nossession  of  the  goods  and  did 
not  in  fact  withdraw.  The  officer,  howerer,  told  W.  that  he  would  hold  for  him  under  the  writ. 
A  summons  was  taken  out  to  set  aside  the  ca.  sa.  for  irregularity,  when  F.  was  discharged  out  of 
custody,  and  an  order  was  made  b^  consent,  **  that  on  pavment  of  the  judgment  debt  on  a  certain 
day  no  ca.  sa.  should  be  issued,  but  m  the  meantime  the  plaintiff  should  be  at  liberty  to  proceed  on 
the  IL  fa.  already  issued,  amd  under  which  the  sheriff  of  Hante  ie  now  in  pouession,"  The  con« 
sent  to  the  order  was  given  by  the  London  agent  of  W.,  who  was  the  attorney  for  F.  in  tho 
action  against  him  by  P.  W.  knew  nothing  of  the  terms  of  tho  order  at  the  time  it  was  made, 
and,  when  he  heard  of  it,  took  no  steps  to  set  it  aside. — HeU,  in  the  Excheouer  Chamber  (affirm- 
ing  the  opinion  of  the  Judges  in  the  Court  below),  that  W.  was  bound  by  the  consent  of  his 
London  agent  to  the  order,  and  thereby  precluded  from  contesting  that  the  sheriff  was  in  posses* 
sioo  under  P.'s  writ. 
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I860.  ^^^  plaintiff  on  the  grounds  that  the  fi.  fieu  of  the  defendant 
was  withdrawn,  and  that  the  Judge's  order  of  the  4th  of 
May,  1858,  did  not  affect  the  rights  of  the  plaintiffl  The 
material  fiicts  stated  in  the  case  on  appeal  fullj  Appear  in 
the  report  of  the  case  in  the  Court  below  (4  H.  &  N. 
624). 

Collier  aigiied  (a)  for  the  plaintiff,  and  Momiagwe  SmUBk 
for  the  defendant  The  arguments  were  in  aubatanoe  the 
same  as  those  in  the  Court  below.  In  addition  to  the 
authorities  there  cited,  Howard  ▼•  Cavty  {b\  Gregory  v. 
Cotterell  (c),  Curtis  y.  Mayne  {d),  and  Alchin  ▼.  fFeOi  {e), 
were  referred  ta 

CocKBUBK,  C.  J* — We  are  all  of  opinion  that  the  judg- 
ment of  the  Court  of  Exchequer  ought  to  be  aflkmed 
We  think  it  unnecessary  to  pronounce  any  decision  on  the 
first  point,  viz.,  whether  there  was  a  withdrawal  on  the  part 
of  the  sheriff  under  the  fi.  fa.  issued  by  the  defendant,  so 
as  to  let  in  the  plaintiff's  writ,  or  whether,  on  the  other 
hand,  there  was  a  continuous  possession,  so  that  the  pos- 
session under  the  defendant's  writ  was  never  divested; 
because  we  are  all  agreed  that  the  plaintiff  was  a  party  to 
the  order  of  the  4th  of  May,  so  as  to  be  precluded  from 
contesting  that  the  possession  of  the  sheriff  under  the  de- 
fendant's writ  continued.  It  is  true  that  the  order  was 
obtained  by  the  London  agent  of  the  plaintiff,  who  was 
acting  as  the  attorney  of  the  execution  debtor,  and  without 
the  plaintiff*s  knowledge ;  but  we  concur  in  the  view  taken 
by  two  of  the  Judges  in  the  Court  below,  that  an  attorney 

(a)  Before   Cockbum,    C.    J.,  (c)  5  E.  &  B.  571. 

WiUiamt,  J.,  Crompton^  J.,  WiUen,  (d)  2  Dowl.  N.  S.  37. 

J.,  BylcM,  J.,  and  BUickhum^  J.  (e)  5  T.  R.  470. 

{h)  2D.&L.  115. 
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is  bound  by  what  is  done  on  bis  behalf  by  his  London  i860, 
agent  No  doubt  there  is  a  distinction  between  the  cha- 
racters in  which  the  plaintiff  acted,  and  two  distinct  inte- 
rests were  involved :  but  where  an  attorney  has  an  indi- 
vidual interest,  and  also  his  client's  interest,  it  is  impossible 
to  hold  that  when,  as  an  attorney  he  has  assented  to  a  given 
course  of  proceeding,  he  is  at  liberty  to  contend  that  he 
has  withheld  his  assent  as  an  individual  by  simply  holding 
his  tongue.  We  have  less  hesitation  in  discharging  this 
rule,  because  it  is  plain  that  the  plaintiff  must  have  seen 
that  the  defendant  was  placing  herself  in  a  position  of  con- 
siderable disadvantage  as  to  the  terms  upon  which  she  con- 
sented to  the  order  by  which  the  plaintiff's  fi*  fa.  was  to 
be  considered  in  operation,  since  the  execution  debtor  ob- 
tained an  extension  of  time  for  payment  of  his  debt.  The 
pldntiff  knew  of  the  order,  and  if  he  felt  that  his  interest 
as  a  private  individual  had  been  interfered  with,  the  proper 
course  was  to  have  got  the  order  rescinded  on  that  ground. 
He  did  not  do  so,  but  allowed  it  to  remain  for  many  months, 
and  consequently  he  has  altogether  precluded  himself  from 
now  objecting  to  it  Therefore,  without  expressing  any 
opinion  as  to  whether  the  execution  of  the  defendant's  writ 
of  fi.  fa.  was  suspended,  we  think,  on  the  ground  to 
which  I  have  adverted,  that  the  judgment  of  the  Court 
below  must  be  affirmed. 

Judgment  affirmed*. 


RXCHEQUEE  RETOKTB. 


IN  THE  EXCHEQUER  CHAMBER. 
{Error  from  the  Cawrt  of  Exekequer.) 


Mmf  15.  Cammell  and  Othera  v.  Sbwell  and  Others. 

If  penooid  X  HIS  was  a  proceeding  in  error  upon  the  jodgmeni  of 

•oUinanMB.  ^h^  CouTt  of  Ezcbeqaer  on  a  q)ecial  case,  the  material 

•Mord^^  &ct8  of  which  are  stated  in  the  report  in  the  Court  below, 

^^^^^  3H.&N.617. 

wUeb  Umj  an 

tint  AfoMm      BaoiU  and  MOward  aivaed  for  the  plainli&»  and  WUde 

tUt  country,      (with  whom  was  Homfman\  for  the  defendants,  in  Hiun; 
A  cifffo  oC 

dtab  was  Vacation,  Feb.  9,  and  Michaelmas  Vacation,  Nov.  29  &  30, 

"^Sta^  1B59,  before  Coekbum,  C.  J.,  Wiffhtman,  J.,  WiUiams,  J., 

JJiJ^JJJ****  Crowder,  J.,  and  Bytes,  J.     Crowder,  J.,  having  died,  the 

R«tian''mer.  *^*^  ^*®  re-argued  before  Cockbum,  C.  J.,  Wightmau^  J., 

^*|°^**  fVUliams,  J.,  Crompion,  J.,  £y/(f«,  J.,  and  Keating,  J.,  in 

fi^b  fili^°  Hilary  Vacation,  Feb.  9,  10  &  11, 1860. 

eanTiiig  od  "^ 

botinest  at 
HolL    I1ie 

veHel  itmck  Arguments  for  the  plaintifls. — When  the  vessel  stnick  on 

on  the  coast  the  coast  of  Norway,  and  the  goods  were  landed  there  in 
bat  t^^rgo     safety,  the  captain  was  in  possession  of  the  cargo  without 

was  landed 
safely.     A 

snnrejr  was  held*  when  the  sunrejors  recommended,  as  best  for  all  parties,  that  the  ship  and 
cargo  should  be  sold,  and  the  cargo  was  sold  accordingly.  It  appeared  that,  by  the  law  of 
Norway,  though  the  captain  might  not  under  such  circumstances  be  able  to  justify  the  sale  as 
between  himself  and  the  owners  of  the  carso,  an  innocent  purchaser  would  hare  a  rood  title  to 
the  property  bought  at  such  sale. — Held,  by  the  Cout  of  Exchequer  Chamber,  that  the  sale 
in  Norway  bouncT the  property,  and  that  the  goods  having  afterwards  come  to  this  country,  the 


lorway  bound  the  property,  and  that  the  goods  having  afterwards  come  to  this  country, 
er  claiming  under  such  sale  had  a  sood  title  to  the 
the  cargo  had  been  abandoned :   Hylu^J,  dissenticnte. 


owner  claiming  under  such  sale  had  a  sood  title  to  them  as  against  the  underwriters  to  whom 
'go  had  been  abandoned :   Hylu^J, 
Per  Cockbum,  C.  J.,  that  though  the  goods  were  the  property  of  English  owners,  yet  as  they 


never  were  on  board  a  British  ship,  and  never  reached  Britbh  territory,  the  law  of  England 
never  attached  to  them,  and  therefore  could  not  apply  to  the  case. 


Sewxll* 
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any  power  to  sell  it  By.  the  abandonment  the  captain  i860, 
became  the  agent  of  the  underwriters,  but  only  with  the  ^T"""^^ 
same  general  rights  and  authorities  as  he  would  have  had  ^  v. 
in  regard  to  the  owners :  Story  on  Agency,  s.  1 18.  There- 
fore acting  for  the  underwritersi  he  had  no  power  to  sell. 
The  sale  was  not  validated  by  the  judgment  of  the  Diocesan 
Court.  That  judgment  was  procured  by  fraud.  [Cock- 
ittm,  C.  J. — If  the  Court  in  Norway  has  been  deceived 
the  remedy  is  in  that  Court.]  The  only  question  before 
that  Court  was  whether  the  sheriff  ought  to  have  sold. 
[CocUmm,  C.  J.— Looking  at  the  title  of  the  cause  and 
the  prayer  (a)  it  appears  that  was  not  so.]  The  ques« 
tion  was  not  to  whom  the  goods  belonged,  but  whether  a 
certain  public  officer  had  acted  rightly.  There  is  a  differ- 
ence between  a  judgment  upon  the  general  law  applicable 
to  a  case  of  this  sort  and  one  which  proceeds  upon  the 
local  law.  The  Norwegian  law  declared  by  the  Diocesan 
Court  only  binds  Norwegian  subjects,  or  the  goods  while 
in  Norwegian  territory.  [Cockburfif  C.  J.-^Suppose  mer- 
chandize belonging  to  English  subjects  had  been  confiscated 
and  sold  under  the  revenue  laws  of  France,  if  the  goods 
came  back  to  England  could  they  be  claimed  by  the  original 
owners  ?]  It  is  submitted  that  they  could.  The  judgments  of 
prize  Courts  are  of  force,  because  they  proceed  on  princi- 
ples recognised  by  the  general  law  of  nations.  But  it  does 
not  follow  that  the  local  laws  or  ordinances  of  particular  states 
are  binding  on  the  subjects  of  other  nations :  Story*s  Con- 
flict of  Laws,  s.  546.  In  Buchanan  v.  Rucker  (A),  Lord 
EUenborough  said: — Supposing  that  the  law  of  Tobago 
"  had  said  in  terms  that  though  a  person  sued  in  the  island 
had  never  been  present  within  the  jurisdiction,  yet  that  it 
should  bind  him  upon  proof  of  nailing  up  the  summons  at 
the  Court  door,  how  could  that  be  obligatory  on  the  sub- 
(a)  See  3  H.  &  N.  624.  Qi)  9  East,  192,  194. 
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1860.       J^^B  ^^  other  countries  ?     Can  the  island  of  Tobtgo  pus 
^^'^^^"^      a  law  to  bind  the  rishts  of  the  whole  world  ?     Would  the 

CaMMKLL  ^  °  .Of 

r.  world  submit  to  such  an  assumed  jurisdicdon?**    In  Story  s 

Conflict  of  Laws,  ss.  286  b.  376.  379.  380,  many  authorities 
are  cited  to  shew  that  the  right  and  disposition  of  move- 
ables is  to  be  governed  by  the  law  of  domicil  of  the  owner. 
[  Cockbumt  C.  J. — ^There  is  an  exception  where  there  is  some 
positive  or  customary  law  of  the  country,  where  the  property 
is  situate,  applicable  to  the  case.  In  Story's  Conflict  of  Lawi^ 
sect.  383,  it  is  said,  ^<  It  follows  as  a  natural  consequence  of 
the  rule  we  have  been  considering  (that  personal  property 
has  no  locality),  that  the  laws  of  the  owner's  domicil  should 
in  all  case  determine  the  validity  of  every  transfer,  aliena- 
tion or  disposition  made  by  the  owner,  whether  it  be  inter 
vivos  or  post  mortem.     And  this  is  regularly  tnie  unlefl 
thero  is  some  positive  or  customary  law  of  the  country  where 
they  aro  situate  providing  for  special  cases  (as  is  sometinMi 
done),"  &c.     In  sect  384  it  is  said,  **  Subject  to  the  ex- 
ceptions of  this  and  the  like  nature  (such  as  the  statutable 
transfer  of  ships  and  of  goods  in  the  warehouses  or  in  the 
docks  of  a  government,  &c.)  the  general  nile  is  that  a 
transfer  of  personal  property,  good  by  the  law  of  the  owner^s 
domicil,  is  valid,  wherever  else  the  property  may  be  situate. 
But  it  does  not  follow  that  a  transfer  made  by  the  owner" 
(to  which  I  may  add,  or  his  agent)  ^*  according  to  the  law 
of  the  place  of  its  actual  situs  would  not  as  completdj 
devest  his  title.*^     The  classes  of  property  referred  to  bj 
Story  aro  property  either  voluntarily  placed  by  its  ownert 
or  necessarily  existing  only,  in  the  foreign  country.    The 
instances  he  gives  of  goods  in  docks  and  warehouses,  and 
stock  in  the  public  funds,  shew  this.     The  rule  would  not 
apply  to  property  coming  to  a  foreign  country  against  die 
will  of  the  owner,  as  the  cargo  of  a  ship  wrecked  on  iti 
coast.     It  was  said  by  Lord  Loughbarongh^  in  delivering 
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the  judgment  of  the  Court  in  Sill  r.  Wornoick  {a),  that        igeo. 
personal  property  is  ^^  subject  to  that  law  which  governs 
the  person  of  the  owner.     With  respect  to  the  disposition 
of  it,  with  respect  to  the  transmission  of  it  either  by  suc- 
cession or  the  act  of  the  party,  it  follows  the  law  of  the 
person.     The  owner  in  any  country  may  dispose  of  his 
personal  property.     If  he  dies,  it  is  not  the  law  of  the 
country  in  which  the  property  is,  but  the  law  of  the  country 
of  which  he  was  a  subject,  that  will  regelate  the  succession. 
•  •  *   The  condition  of  a  bankrupt  by  the  law  of  this 
country  is  that  the  law,  upon  the  act  of  bankruptcy  being 
committed,  vests  his  property,  *  *  *  and  takes  the  admi- 
nistration of  it  by  vesting  it  in  the  assignees,  who  apply 
that  property  to  the  just  purpose  of  the  equal  payment  of 
bis  debts.     If  the  bankrupt  happens  to  have  property 
which  lies  out  of  the  jurisdiction  of  the  law  of  England,  if 
the  country  in  which  it  lies  proceeds  according  to  the 
principles  of  well  regulated  justice,  there  is  no  doubt  but  it 
will  give  effect  to  the  title  of  the  assignees.     The  determi- 
nations of  the  Courts  of  this  country  have  been  uniform  to 
admit  the  title  of  foreign  assignees.''  Clausen,  the  purchaser, 
whom  the  defendants  represent,  knew  that  he  was  dealing 
with  the  captain.     The  captain's  authority  depends  on  the 
presumed  mandate,  which  must  be  regulated,  not  by  the  law 
of  Norway,  but  by  that  of  his  own  country :   Lord  Stair's 
Institutes,  by  Brodie,  voL  2,  p.  956.     [Crowder,  J. — The 
effect  of  the  auction  is  similar  to  that  of  a  sale  in  market 
overt.]     A  sale  in  market  overt  may  be  good  by  the  law  of 
the  place  where  the  sale  was  held,  but  would  have  no 
extra-territorial  effect  in  devesting  the  property  of  the  true 
owners.     Nor  can  the  judgment  of  the  Diocesan  Court, 
which  proceeds,  not  on  the  general  law,  but  on  the  parti- 
cular law  of  Norway,  bind  the  property  except  in  Norway. 

(a)  1  H.  Black.  665.  690. 
VOL.  v. — N.   8.  B  B  B  SXCH. 
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1860.       The  reasoning  of  Dr.  Lushington  throughout  the  case  of 
^J^      The  Segredo,  otherwise  The  Eliza  Cornish  {a\  is  in  point 
»•  for  the  plaintifiB.    At  page  57  he  says,   "  I  know  of  no 

right  which  the  purchaser  of  a  ship  in  a  foreign  country, 
such  ship  not  belonging  to  a  subject  of  that  country,  has 
to  call  for  the  interposition  of  the  lex  loci  contractus, 
save  indeed  in  one  case  only,  where  the  title  is  derived 
from  the  decree  of  a  competent  Court  administering  the 
law  in  its  own  jurisdiction,  and  by  its  decree  conferring  a 
title.    Now,  had  the  ship  been  purchased  under  the  decvee 
of  a  Court  of  Admiralty  directing  her  to  be  sold,  in  a  case 
within  its  jurisdiction,  or  the  law  of  a  Court  resembling 
our  own  Court  of  Exchequer,  I  should  have  hesitated  long 
before  I  disputed  that  title. **    It  is  incumbent  on  eveiy 
person  seeking  to  establish  title  under  a  sale  by  the  master 
of  a  vessel  to  ascertain  the  extent  of  his  authority.    It 
is  that  which  regulates  the  validity  of  bottomry  bonds^  of 
which  Ix>rd  Stowell,  in  delivering  judgment  in  The  Nd- 
son  (&),  says,  **  It  is  certainly  the  vital  principle  of  this 
species  of  bonds,  that  they  shall  have  been  taken  when 
the  owner  was  known  to  have  no  credit ;  no  resources  for 
obtaining  necessary  supplies.     It  is  that  state  of  unprovided 
necessity  that  alone  supports  these  bonds :  the  absence  of 
that  necessity  is  their  undoing.*' 

As  to  the  effect  of  the  judgment  in  the  Court  in  N(N^ 
way  the  following  authorities  were  cited:  fFalker  f. 
Witter  (c),  Robertson  v.  Struth  (rf),  Messin  v.  Lord  Masse- 
reene  {e\  Philips  v.  Hunter  (/),  Tarkton  v.  Tarleton  {})i 
NovelH  V.  Rossi  (h\  Houlditeh  v.  Marquis  of  Donegal  {i^ 
Don  V.  Lippman  (A),  Becquet  v.  MaeCarthy  {I),  Beimers  f* 

(a)  1  Eccl.  &  Adm.  36.  (^)  4  M.  &  SeL  20. 

(b)  1  Ilagg.  Adm.  169. 175, 176.  (A)  2  B.  &  Ad.  757. 

(c)  1  Doug.  1.  (t)  2  CI.  fr  F.  470.  477. 479. 
(<0  5  Q.  B.  941.  (k)  5  CI.  k  F.  120, 121. 

(e)  4  T.  B.  493.  (/)  2  B.  ft  Ad.  951. 

(/)  2  H.  Black.  402. 
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Dmce  (a).  Batik  of  Australasia  v.  Ntas  (i),   Ostett  v.  Le        I860. 
Page{c\  Westlake's  Private  InterDational  Law,  sect  385, 
PoUard  V.  Bell  (rf> 


Ai^uments  for  the  defendants. — The  first  question  is, 
by  what  law  is  the  validity  of  the  sale  to  be  determined. 
The  ship  was  a  Prussian  vessel,  commanded  by  a  Prussian 
master:  the  cargo  was  shipped  in  Russia  by  a  Russian 
Company,  and  consigned  to  the  order  of  English  con* 
signees.  The  vessel,  in  the  course  of  her  voyage  to  Eng- 
hind,  was  wrecked  on  the  coast  of  Norway,  and  whilst 
there  the  master,  according  to  the  law  of  Norway,  sold  the 
cai^go.  The  argument  for  the  plaintiffs  must  go  to  this 
extent — ^no  matter  in  what  country  the  master  acts,  or  in 
what  ship  the  goods  are  carried,  the  law  of  England  will 
follow  the  goods  of  English  owners.  [CocAdttm,  C.  J. — 
Suppose  the  question  had  arisen  between  a  Prussian  car- 
rier and  a  Prussian  consignee,  by  what  law  would  the 
rights  and  liabilities  of  the  carrier  be  determined?]  The 
law  of  the  country  in  which  the  contract  was  made.  If  a 
bill  of  exchange  is  payable  in  France,  notice  of  dishonour 
is  regulated  by  the  law  of  France:  Rothschild  v.  Currie  («)• 
This  is  not  simply  a  question  between  the  master  and  the 
consignees,  but  one  affecting  the  rights  of  third  parties. 
Suppose  the  goods  had  belonged  to  French  consignees, 
and  an  English  Court  of  justice  was  called  upon  to  deter- 
mine whether  the  master  had  exceeded  his  authority,  could 
it  be  said  that  the  question  must  be  decided  by  the  French 
law?  In  the  case  of  a  general  ship,  having  on  board  goods 
consigned  to  Spain,  Portugal  and  France,  is  a  different  law 
to  prevail  according  to  the  country  of  the  person  to  whom 

(a)  23  Bear.  145.  150.  (d)  ST.R,  434. 

(ft)  16  Q.  B.  717.  (0  1  Q.  B.  43. 

(c)  2  De  Gcx,  M*N.  &  G.  802.  895. 

B  B  B   2 
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the  goods  are  consigned  ?    If  so,  is  a  purchaser  in  Norway 
bound  to  know  which  goods  are  consigned  to  a  Spaniard, 
which  to  a  Portuguese,  and  which  to  a  Frenchman  ?    The 
circumstances  of  this  case  do  not  give  rise  to  the  application 
of  the  law  of  England  as  to  whether  the  master  was  justi- 
fied in  selling  the  cargo.     If  the  law  of  that  country  is  lo 
prevail  to  which  the  person  belongs  who  owns  the  goodi^ 
a  foreign  carrier  would  have  different  liabilities  and  antho- 
ritj  according  to  the  law  of  the  country  to  which  the 
goods  were  consigned.    In  the  case  of  a  general  ship  the 
authority  of  the  master  must  be  determined  either  by  the 
law  of  the  country  to  which  the  ship  belongs,  or  of  the 
country  in  which  the  master  acts.    To  say  that  the  law  of 
the  country  to  which  the  goods  are  consigned  determines 
the  mandate  of  the  master  would  be  to  make  a  difierent 
law  for  every  bale  of  goods.     A  purchaser  would  have  no 
secure  title,  and  consequently  a  fair  price  would  not  be 
obtained.     [CocAdtim,  C.  J. — The  authority  of  an  Englidi 
master  is  determined  by  the  English  law ;  but,  suppoae  he 
goes  to  a  place  beyond  the  scope  of  the  English  law,  must 
not  his  authority  be  determined  by  the  law  of  the  country 
in  which  he  is?    Here  the  authority  of  the  master  most 
prim&  facie  be  determined  either  by  the  law  of  Russia,  the 
country  in  which  the  cargo  was  shipped,  or  by  the  law  of 
Prussia,  the  country  to  which  the  vessel  belonged;  bat 
then  the  vessel  comes  to  Norway,  and  if  the  law  of  thtt 
country  is  different  from  that  of  Russia  or  Prussia  it  would 
prevaiL  The  English  law  does  not  attach  because  the  master 
has  met  with  an  accident.]   By  the  law  of  Norway,  if  a  ship 
is  wrecked  and  there  is  no  one  present  on  behalf  of  the  owner 
of  the  caigo,  the  master  may  sell  it  He  may  be  a  wrongdoer 
as  regards  the  owner,  but  the  purchaser  obtains  a  good 
title.     The  operation  or  efiect  of  foreign  laws  in  relation  to 
the  capacity  of  persons  is  thus  stated  in  Story's  Conflict  of 
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Laws,  sect.  102,  p.  187,  3rd  ecL: — ^^As  to  acts  done,  and 
rights  acquired,  and  contracts  made  in  other  countries, 
touching  property  therein,  the  law  of  the  country  where  the 
acts  are  done,  the  rights  are  acquired,  or  the  contracts  are 
made,  will  generally  govern  in  respect  to  the  capacity,  state, 
and  condition  of  persons."    Also  in  sect  241,  p.  367,  it  is 
said,  <<  That  although  foreign  jurists  generally  hold  .that  the 
law  of  the  domicil  ought  to  govern  in  regard  to  the  capacity 
of  persons  to  contract,  yet,  that  the  common  law  holds  a 
different  doctrine,  viz.,  that  the  lex  loci  contractus  is  to 
govern."    Again,  at  sect  383,  p.  646,  it  is  said,  <<  It  follows 
as  a  natural  consequence  of  the  rule  which  we  have  been 
considering  (that  personal  property  has  no  locality),  that  the 
laws  of  the  owner's  domicil  should  in  all  cases  determine 
the  validity  of  every  transfer,   alienation,  or  disposition 
made  by  the  owner,  whether  it  be  inter  vivos,  or  be  post 
mortem."    If  goods  were  sold  in  England  by  the  agent  of 
a  French  owner,  the  sale  being  valid  under  the  Factors' 
Act,  and  the  purchaser  afterwards  carried  them  to  France, 
would  that  sale  be  declared  void  by  the  French  Courts 
upon  a  suggestion  that  the  agent  had  no  authority  to  sell  ? 
If  so,  there  would  be  no  security  for  a  purchaser  where  the 
owner  of  the  goods  was  not  in  the  country  when  the  sale 
took  place.     [Cockbum,  C.  J. — If  a  person  sends  goods  to 
a  foreign  country  it  may  well  be  that  he  is  bound  by  the 
law  of  that  country ;  but  here  the  goods  were  wrecked  on 
the  coast  of  Norway,  and  came  there  without  the  owner's 
assent.     Could  the  arrival  of  the  goods  there  enlarge  the 
captains   authority?     Again,  if  a  Norwegian  ship  were 
wrecked  in  this  country,  would  the  authority  of  the  captain, 
according  to  the  Norwegian  law,  to  sell  and  make  a  good 
title   to   the  ship,  be  abridged.     Wightmatii  J. — Suppose 
goods  stolen  in  France  were  brought  to  England  and  sold  in 
market  overt,  or  if  goods  belonging  to  a  Frenchman  were 
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1860.        taken  in  England  as  a  distress  for  rent  and  bM^  could  tlie 
French  owner  maintain  troTer  on  the  gnxmd  that  bj  the 
Uw  of  France  a  sale  in  market  overt  or  under  a  diatreas  did 
not  change  the  property  ?]    In  2  Stair*s  Institates»  Brodieli 
Supplement,  p.  956,  after  examinii^  the  principle  of  the 
lex  loci  contractus,  it  is  said : — **  The  dear  result  then  is, 
that  the  transactions  must  be  held  to  have  lefereooe  to  the 
master  s  implied  mandate,  according  to  the  law  oi  his  own 
country — a  mandate  which  it  is  the  duty  of  those  who  deal 
with  him  as  agent  to  ascertain  the  extent  of;   and  that 
while  they  never  can  justly  complain  of  having  their  right 
limited  by  such  a  principle,  the  shipmaster  cannot  be  sap- 
posed  to  intend  an  abuse  of  bis  powers — whence  the  veiy 
gist  of  all  contracts,  the  understanding  of  parties^  would  be 
wanting  to  infer  a  right  ex  lege  loci  contractus^  which  the 
scope  of  his  authority  did  not  impon.''     Again,  at  p.  974, 
treating  of  the  master's  powers  of  sale  of  ship  or  caigo^  it  is 
said,  *^  that  out  of  hb  relation  to  the  cargo  of  a  servant, 
agent,  or  custodier,  quoad  the  safe  custody  and  transporta- 
tion of  the  goods,  the  law  implies  a  mandate  from  the  mer- 
chant to  hvpothecate  or  sell  a  part  to  provide  a  fund  for 
repairing,  &c.,  the  vessel,  in  order  to  enable  her  to  pro- 
secute the  voyage,  and  also  to  sell  them  wholly  in  the  case  of 
absolute  necessity.**  Freeman  v.  TheEaUlmdia  Ccmpamf  (a) 
is  no  authority  against   the  defendant.     That  esse   only 
decides  that  by  the  law  of  Holland,  which  prevails  at  the 
Cape  cf  Good  Hope,  a  purchaser  of  goods  in  market  overt 
acquires  no  title,  if  he  is  aware  that  there  was  no  necessity 
for  the  sale.     [Cockbmmj  C.  J. — It  was  known  that  the 
master  was   not  owner,   but  only  an   agenL      Most  not 
his  authority  depend  on  the  law  of  the  country  in  which 
the  relation  of  shipowner  and  master  was  created  ?     If  a 
Norwegian  ship  were  stranded  on  our  coast  and  the  aotho- 

(fl)  5  B.  &  Aid.  617. 
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ritj  of  the  master  to  sell,  according  to  the  law  of  Norway,        I860. 

varied  from  our  own,  should  we  not  look,  not  to  our  own      Ji"*"^*^^ 

law,  but  to  the  law  of  Norway  as  determining  his  authority.]       ^   v* 

If  a  master  orders  necessaries  which  are  supplied  to  a  ship, 

no  lien  on  the  ship  is  created  by  the  law  of  England ;  by 

the  law  of  France  it  is  otherwise  (a).  But  if  such  necessaries 

were  supplied  to  a  French  ship  here,  the  rights  of  the  party 

so  supplying  them  would  be  regulated  not  by  the  French 

law  but  by  our  own.     [fFilKams,  J. — You  would  say  that 

the  ^Mez  loci  contractus"  which  governs  the  case,  is  the  law 

of  the  place  of  the  contract  of  sale.     Crompton,  J. '—The 

question  is,  whether  a  purchaser  may  not  safely  rely  on  the. 

law  of  the  place  of  the  contract  of  sale.     Williams,  J. — 

In  Story's  Conflict  of  Laws,  sect  2866.,  treating  of  the 

authority  of  the  captain  to  take  up  money  in  a  foreign  port, 

it  is  said,  **  that  the  master's  authority  would  be  governed 

by  the  law  of  the  domicil  of  the  owner,"  and  consequently 

the  master  of  an  English  ship  could  not   bind  the  owner 

for  advances  which  were  not  justifiable  by  the  English 

law.     Here  the  same  argument  might  be  used,  viz.,  that 

the   *Mez  loci  contractus"  cannot  enlarge  the  authority 

of  the  master.     fFiffhtman,  J. — There   the   contract   was 

one  to   be   enforced  against  the  owner  in   this  country. 

Here   the  whole   transaction  was  complete   in   Norway.] 

The  facts  of  the  present  case  illustrate  the  impracticability 

of  referring  to  any  other  law  than  the  law  of  the  place  of 

the  contract  of  sale,  to  determine  the  effect  of  it.    [Cromp^ 

ion,  J. — Prima  facie  the  property  is  in  the  plaintifis,  the 

underwriters.     In  order  to  shew  that  it  is  taken  out  of 

them,  it  is  proved  that,  by  the  law  of  Norway,  a  sale  by  the 

master  divests  the  property  out  of  the  original  owners.     If 

that  law  is  inoperative,  on  the  ground  that  some  other  law 

(a)  Sec  Abbott  on  Shipping,  8th  ed.,  p.  1 42. 
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ISeo.  ofcirides  it,  that  hw  dioald  hne  been  protcdy  bntaD  proof 
of  that  dcKiipcioo  is  wantinK-] — ^It  vaa  abo  aaqgoed  that 
die  jodgment  of  die  Comt  of  Norway  waa  eoDdi 
jodgment  at  tor.  On  tUs  point  die  fidofving 
ime  cited:  FUa^Y.Hmm§a^{my,Tke  Bm^^f. 
Y.  ISmsH),  Samdermmw.  CMmniey  [£^fa^  J^  lefemd 
to  Vmfki  T.  Wmek{d),  and  DmrBagim  t.  /MdhaFrf(«> 
WaStamB,  J^  reisTied  to  Dte  t.  I/mMmrf(J\  Tkt  Gamml 
Am  Nm^aUm  CnqpoqfT.  GmSlmtf),  JSemFdm  ▼.  Gmr- 
CMt(ft>  fllgkimmm,J^nSemdtDBmrrwm9W.  Ti—mi  (i).] 
Dalffkuk  T.  Had^9m{i%  H^iIh  t.  CWndfar(IV  t  Sndi's 
Lead.  Cai.  614,  Scmy'Si  Conffict  of  L«n»  aectiL  585.  5S1, 
592,  59S,  Sm  T.  ir^randl  (■),  S  FUffipa  on 
aecL  xriiL,  par.  1731. 


Aigoment  in  reply. — ^The  goodi  me  thegoodi  of  Brilidh 
adbjccta^piit  on  board  thiidiipander  abillof  UEng.  The 
only  doty  on  the  part  of  the  captain  vaa  to  cany  dKgoodi 
to  the  pbce  of  their  deitf  inalifL  He  had  no  nuthuthy  offer 
dieflii  except  tat  that  porpoa^  or  nr  the  porpoae  of  *"*"g 
them  in  case  of  abniote  necessity.  Any  peiaon  baying 
fiom  socfa  an  agent  most  diev  that  he  had  anchorirr  to 
sefl.  The  kw  of  En^and  b  consistent  with  the  gUMjal 
maritime  law.  It  is  part  of  the  general  maritime  law  that, 
except  in  caaes  of  neceaaty,  the  mswfrr  cannot  aeH  the 
cargo.  [OwUvra,  C  J. — ^In  what  aenae  most  the  wonl 
Lty  be  ondentood?  Is  there  a  general  law  thrcjoghoat 


(m)  ±  H.  Bfack.  4Ctt.  (1)  13  CL  ft  Fia. 

(»)  le  Q.  B.  717.  (i)  2  Scr.  7S;  &  C.  3  f^. 


(c)  4  3iu.  &  G.  2i».  C«.  AK  JSS.  pL  7. 

(^  2  a  ft  AJtfL  6SS.  (i)  7  Bof,  4».  50*. 

(#}  4  Mu.  ft  G.  7SaL  in  i  Shiiv.  Ut. 

t/)  2  C.  M.  ft  B.  3I«.  (■)  1  a.  BiadL  «U. 


if)  11  M.ft  W.  S77. 
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Europe  to  which  the  Norwegian  law  on  this  subject  is  an 
exception?  Is  not  the  English  law  the  exception ? (a)] 
In  Abbott  on  Shipping,  p.  16,  8th  ecL,  it  is  said,  *<  The 
doctrine,  that  necessity  alone  can  justify  the  sale  of  a  ship 
by  its  master  and  sustain  the  title  of  a  purchaser  from  him 
is  in  strict  conformity  with  the  laws  of  other  maritime 
nations.  In  France  the  nile  is  that  the  master  cannot  sell 
his  ship  without  a  special  authority  from  his  owners,  unless 
it  be  so  damaged  as  to  be  no  longer  capable  of  navigation. 
In  the  United  States  the  decision  of  our  Courts  has  been 
maintained**  In  TVanson  v.  Dent  {b)  it  was  pointed  out  by  Sir 
J.  Pattesony  in  delivering  the  judgment  of  the  Court,  **That 
the  master  has  a  much  more  powerful  control  over  the  ship  in 
cases  of  injury  than  he  can  have  oVer  the  cargo,  because  he  is 
altogether  entrusted  by  the  shipowners  with  the  charge  of  the 
ship,  but  with  regard  to  the  goods  which  are  shippedon  board, 
it  is  not  sa"  [CocAitcm,  C.  J. — The  only  question  there  was 
as  to  the  law  of  England.  Cromptany  J. — ^If  it  could  be  made 
out  that  there  is  a  general  maritime  law  on  this  subject,  it 
may  be  a  question  how  far  we  should  allow  the  law  of  «ne 
particular  country  to  prevail  against  it.]  In  Freeman  v. 
The  East  India  Company  {c)^  it  appeared  that  in  the  course 
of  a  voyage  from  India  the  ship  was  wrecked  off  the  Cape 
of  Good  Hope,  and  some  indigo,  which  was  part  of  the 
cargo,  was  saved  and  sold  there  by  public  auction  by  the 
authority  of  the  captain,  acting  bond  fide  according  to  the 
best  of  his  judgment  for  the  benefit  of  all  persons  con- 
cerned, but  the  jury  found  that  there  was  no  absolute 
necessity  for  the  sale.  The  Court  held  that  a  purchaser  at 
such  sale  acquired  no  title.  Beat^  J.,  says,  **  The  conduct 
of  all  who  buy  or  sell  such  property,  in  the  absence  of  the 

(a)  Ab  to  the  French  law,  see         Qi)  8  Moo.  P.  C.  419.  449. 
Fardessos,  Cours  de  Droit  Com-  (e)  5  B.  &  Aid.  617.  624. 

mercial,  part  4,  tit.  1,  c  3,  8.  2. 
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I860.        owner,  should  be  watched  with  great  jealousy,  and  no  sale 
^^^^      allowed  to  be  valid  which  is  made  on  the  ground  of  neces- 
«•  sity  unless  the  necessity  be  clearly  made  out.     *     *     The 

cargo  was  not  perishable.  *  *  The  purchaser  most  have 
been  aware  of  all  this ;  he  knew  by  the  advertisement  of  sale 
that  it  was  property  that  came  by  the  ship  *^  Cerberus,"  and 
he  either  did  inquire  or  ought  to  have  inquired  under  what 
circumstances  she  came  to  the  Cape,  and  why  her  cargo 
was  sold.  *  *  The  law  relative  to  sales  in  market  overt 
will  not  render  a  sale  valid  when  the  buyer  knows  that 
the  seller  had  no  authority  to  sell."  The  bill  of  lading, 
which  was  made  at  Onega,  in  Russia,  refers  to  the  charter 
p&i'ty,Jwhich  was^made  in  London,  the  vessel  being  then  at 
Bristol  If  the  duty  of  the  master  is  part  of  the  contract 
made  by  him,  it  may  be  affected  by  the  place  of  the  con- 
tract ;  but  if  his  duty  arises  from  the  maritime  law  of  Europe, 
it  is  immaterial  where  the  contract  was  made.  {^Cock- 
bum,  C.  J. — The  maritime  law  is  not  uniform.]  The  law 
of  that  country  will  prevail  where  the  owner  of  the  goods 
is  domiciled.  [Byles,  J. — Where  there  is  no  evidence  of  a 
foreign  law,  it  is  not  to  be  assumed  to  be  the  same  as  the 
law  of  England :  ei  incumbit  probatio  qui  dicit.]  Could 
any  country,  consistently  with  the  comity  of  nations,  make 
a  law  that  the  cargoes  of  all  vessels  wrecked  on  their  coast 
should  be  subject  to  the  laws  of  their  country.  [Cachbum, 
C.  J.,  referred  to  the  Droit  D*Aubaine{ay\  The  property 
of  a  British  subject  having  been  accidentally  cast  upon  the 
coast  of  Norway,  the  owner  was  entitled,  by  the  comity  of 
nations,  to  protection  for  that  property.  There  is  no  autho- 
rity that,  under  such  circumstances,  it  became  subject  to  the 

(a)   On    appelle    Aubaine,    Ic  pertoire    de   Jurisprudence^    par 

droit  en   vertu  duquel   Ic  sou-  Merlin. — This    right    was    abo- 

verain',  recueille    la    succession  lished   in  France   by  a   decree 

d*un  Stranger  qui  meurt  dans  ses  of  the  '*  Constituent  Assemblj,** 

^tats  sans  y  ctre  naturalise:  J2e-  dated  the  6th  August,  1790. 
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laws  of  Norway  and  sold.  ICrompian,  J. — The  argament 
derived  from  the  comity  of  nations  would  equally  apply  to 
the  case  of  goods  sold  in  this  country  in  market  overt]  It 
is  not  denied  that  a  vessel  driven  by  stress  of  weather  on 
the  shores  of  a  foreign  country  is  subject  to  its  municipal 
law ;  but  it  is  not  competent  for  that  country  to  assume  a 
control  over  and  dispose  of  the  vessel  or  its  cai^.  Sup- 
pose the  Government  of  Norway  had  passed  a  law  that  the 
cai]goes  of  all  vessels  wrecked  on  a  certain  part  of  the 
coast  should  become  the  property  of  the  lord  of  the  manor, 
other  countries  would  refuse  to  recognise  it  A  foreign 
state  can  acquire  no  jurisdiction  over  goods  wrecked  on 
their  shores  unless  the  owner  chooses  to  submit  to  it  The 
law  of  Norway,  as  set  up  by  the  defendants,  is  this,  that 
a  captain  whose  vessel  is  wrecked  on  the  coast  of  Norway 
is  entitled  to  sell  the  cargo  at  his  discretion,  provided  he 
observes  certain  preliminaries  as  to  examination,  estimate, 
&c  That  is  a  law  which  the  comity  of  nations  will  not 
recc^ise.  A  state  has  no  right  to  confiscate  foreign  pro- 
perty which  has  accidentally  come  within  its  jurisdiction, 
and  there  is  no  authority  that  by  the  general  maritime  law 
a  captain  may  sell  a  wrecked  cargo  at  his  discretion. 
[fVilliams^  J. — It  cannot  be  the  law,  that  under  no  circum- 
stances shall  the  captain  have  a  right  to  sell  the  cargo,  for 
instance,  the  goods  may  be  perishable].  At  all  events  the 
master  has  no  power  to  sell  the  cargo  if  he  is  able  to 
forward  it  to  its  place  of  destination.  It  is  the  duty  of  a 
country  where  a  vessel  is  wrecked  to  afibrd  protection  to 
the  cargo.  Here  there  was  a  vice-consul  who  represented 
the  British  interest,  and  who  must  be  presumed  to  have 
been  acquainted  with  the  law  of  England.  But  he  pur- 
chased these  goods  knowing  that  they  were  the  property  of 
an  English  owner,  that  there  was  no  necessity  for  the  sale, 
and  that  the  master  had  no  authority  to  sell.     Therefore, 
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1860.  according  to  the  authority  of  Freeman  v.  The  Most  India 
Company  {a)y  be  must  be  considered  as  having  purchased 
at  bis  peril.  \WUUam»y  J.-^Can  he  be  said  to  have  bought 
with  a  guilty  knowledge?  He  attended  the  sale  aothoriased 
by  a  public  officer  to  do  sa]— It  was  also  argued  that  the 
effect  of  calling  a  survey  was  nothing  more  than  giving 
advice  to  the  captain.  On  this  point  the  following  autho- 
rities  were  referred  to:  The  Flad  Oyen{h\  FkiOqu  v. 
Hunter  (c\  Reid  v.  Darby  {d),  Cannon  v.  Meabnm{e),  Mor- 
ris V.  Itobinson{f),  Buchanan  v.  Rucher{g\  Abbott  on 
Shipping,  10,  15,  17,  10th  ed.  [WiUiamBj  J.,  referred  to 
3  Phillips*  International  Law,  581.]    2  Smith's  Lead.  Cas. 

632.  638. 

Cur.  adv.  vuU. 

Cbompton,  J. — In  this  case  the  majority  of  the  Court  (A) 
are  of  opinion  that  the  judgment  of  the  Court  of  Exchequer 
should  be  affirmed.  At  the  same  time  we  are  by  no  means 
prepared  to  agree  with  the  Court  of  Exchequer  in  thinking 
the  judgment  of  the  Diocesan  Court  in  Norway  conclusive 
as  a  judgment  in  rem,  nor  are  we  satisfied  that  the  defend- 
ants in  the  present  action  were  estopped  by  the  judgment 
of  that  Court  or  what  was  relied  on  as  a  judicial  proceed- 
ing at  the  auction.  It  is  not,  however,  necessary  for  us  to 
express  any  decided  opinion  on  these  questions,  as  we  think 
that  the  case  should  be  determined  on  the  real  merits  as  to 
the  passing  of  the  property. 

If  we  are  to  recognise  the  Norwegian  law,  and  if  accord- 
ing to  that  law  the  property  passed  by  the  sale  in  Norway 
to  Clausen  as  an  innocent  purchaser,  we  do  not  think  that 

(a)  5  B.  &  Aid.  617.  622.  624.  (/)  3  B.  &  C.  196. 

(b)  1  Rob.  Adm.  Rep.  135.  (g)  9  East,  192.  194. 

(c)  2  H.  Black.  402.  (h)  Cocklntm,  C.  J.,  Tf%A/- 
(<0  10  East,  143.  man^  J.,  WilliamM^  J.,  Crompioih 
(e)  1  Bing.  243.  J.,  and  Keating^  J. 
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the  subsequent  bringing  the  property  to  England  can  alter       i860, 
the  position  of  the  parties.     The  difficulty  which  we  have      ^T"""*^ 
felt  in  the  case  principally  arises  from  the  mode  in  which  *• 

Sewell* 

the  evidence  is  laid  before  us  in  the  mass  of  papers  and 
depositions  contained  in  the  appendix. 

We  do  not  see  evidence  in  the  case  sufficient  to  enable 
us  to  treat  the  transaction  as  fraudulent  on  the  part  of 
Clausen,  although  there  are  circumstances  which  would 
have  made  it  better  for  him  not  to  have  become  the  pur- 
chaser. Treating  him,  therefore,  as  an  innocent  purchaser, 
it  appears  to  us  that  the  questions  are — did  the  property  by 
the  law  of  Norway  vest  in  him  as  an  innocent  purchaser  ? 
and  are  we  to  recognise  that  law  ?  The  question  of  what 
is  the  foreign  law  is  one  of  fact,  and  here  again  there  is 
great  difficulty  in  finding  out  from  the  mass  of  documents 
what  is  the  exact  state  of  the  law.  The  conclusion  which  we 
draw  from  the  evidence  is,  that  by  the  law  of  Norway  the 
captain,  under  circumstances  such  as  existed  in  this  case, 
could  not,  as  between  himself  and  his  owners,  or  the  owners 
of  the  cargo,  justify  the  sale,  but  that  he  remained  liable  and 
responsible  to  them  for  a  sale  not  justified  under  the  cir- 
cumstances ;  whilst,  on  the  other  hand,  an  innocent  pur- 
chaser would  have  a  good  title  to  the  property  bought  by 
him  from  the  agent  of  the  owners. 

It  does  not  appear  to  us  that  there  is  anything  so 
barbarous  or  monstrous  in  this  state  of  the  law  as  that 
we  can  say  that  it  should  not  be  recognised  by  us. 
Our  own  law  as  to  market  overt  is  analogous ;  and 
though  it  is  said  that  much  mischief  would  be  done  by 
upholding  sales  of  this  nature,  not  justified  by  the  necessi- 
ties of  the  case,  it  may  well  be  that  the  mischief  would 
be  greater  if  the  vendee  were  only  to  have  a  title  in  cases 
where  the  master  was  strictly  justified  in  selling  as  between 
himself  and  the  owners.  If  that  were  so,  purchasers,  who 
seldom  can  know  the  fiicts  of  the  case,  would  not  be  in- 
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clined  to  give  the  value,  and  on  proper  and  lawful  sales  by 
the  master  the  property  would  be  in  great  danger  of  being 
sacrificed. 

There  appears  nothing  barbarous  in  saying  that  the 
agent  of  the  owners,  who  is  the  person  to  sell,  if  the 
circumstances  justify  the  sale,  and  who  must,  in  point  of 
fact,  be  the  party  to  exercise  his  judgment  as  to  whether 
there  should  be  a  sale  or  not,  should  have  the  power  of 
giving  a  good  title  to  the  innocent  purchaser,  and  that  the 
latter  should  not  be  bound  to  look  to  the  title  of  the  seller. 
It  appears  in  the  present  case  that  the  one  purchaser 
bought  the  whole  cargo;  but  suppose  the  farmers  and 
persons  in  the  neighbourhood  at  such  a  sale  buy  several 
portions  of  the  goods,  it  would  seem  extremely  incon- 
venient if  they  were  liable  to  actions  at  the  suit  of  the 
owners,  on  the  ground  that  there  was  no  necessity  for  the 
sale.  Could  such  a  purchaser  coming  to  England  be  sued 
in  our  Courts  for  a  conversion,  and  can  it  alter  the  case  if 
he  re-sell,  and  the  property  comes  to  this  country  ? 

Many  cases  were  mentioned  in  the  course  of  the  argu- 
ment, and  more  might  be  collected,  in  which  it  might 
seem  hard  that  the  goods  of  foreigners  should  be  dealt 
with  according  to  the  laws  of  our  own  or  of  other  countries. 
Amongst  others  our  law  as  to  the  seizure  of  a  foreigner's 
goods  for  rent  due  from  a  tenant,  or  as  to  the  title  gained 
in  them,  if  stolen,  by  a  sale  in  market  overt,  might  appear 
harsh.  But  we  cannot  think  that  the  goods  of  foreigners 
would  be  protected  against  such  laws,  or  that  if  the  property 
once  passed  by  virtue  of  them  it  would  again  be  changed 
by  being  taken  by  the  new  owner  into  the  foreigner  s  own 
I  country.  We  think  that  the  law  on  this  subject  was 
correctly  stated  by  the  Lord  Chief  Baron  in  the  course  of 
the  argument  in  the  Court  below,  where  he  says  *'  if  personal 
property  is  disposed  of  in  a  manner  binding  according  to 
the  law  of  the  country  where  it  is,  that  disposition  is  binding 


EASTER  VACATION,    23   VICT.  745 

everywhere. "  And  we  do  not  think  that  it  makes  any 
difference  that  the  goods  were  wrecked,  and  not  intended 
to  be  sent  to  the  country  where  they  were  sold.  We  do 
not  think  that  the  goods  which  were  wrecked  here  would 
on  that  account  be  the  less  liable  to  our  laws  as  to  market  < 
overt,  or  as  to  the  landlord's  right  of  distress,  because  the 
owner  did  not  foresee  that  they  would  come  to  England. 

Very  little  authority  on  the  direct  question  before  us 
has  been  brought  ^to  our  notice.  The  only  case  which 
seems  at  variance  with  the  principles  we  have  enunciated 
is  the  case  of  the  **  Eliza  Cornish  or  Segredo^'*  before  the 
Judge  of  the  Court  of  Admiralty  (a).  If  this  case  be  an 
authority  for  the  proposition  that  a  law  of  a  foreign  country 
of  the  nature  of  the  law  of  Norway,  as  proved  in  the 
present  case,  is  not  to  be  regarded  by  the  Courts  of  this 
country,  and  that  its  effect  as  to  passing  property  in  the 
foreign  country  is  to  be  disregarded,  we  cannot  agree  with 
the  decision ;  and,  with  all  the  respect  due  to  so  high  an 
authority  in  mercantile  transactions,  we  do  not  feel  our- 
selves bound  by  it  when  sitting  in  a  Court  of  error.  We 
must  remark  also,  that  in  the  case  of  Freeman  v.  The  East 
India  Company  (ft),  the  Court  of  Queen's  Bench  appear  to 
have  assented  to  the  proposition  that  the  Dutch  law,  as  to 
market  overt,  might  have  had  the  effect  of  passing  the  pro- 
perty in  such  case  if  the  circumstances  of  the  knowledge 
of  the  transaction  had  not  taken  the  case  out  of  the  pro- 
visions of  such  law. 

In  the  present  case,  which  is  not  like  the  case  of  Freeman 
V.  The  East  India  Company^  the  case  of  an  English  subject 
purchasing  in  an  English  colony  property  which  he  was  taken 
to  know  that  the  vendor  had  no  authority  to  sell,  we  do  not 
think  that  we  can  assume  on  the  evidence  that  the  purchase 
was  made  with  the  knowledge  that  thesellershad  noauthority, 
(a)  1  Ecd.  &  Adm.  36.  Qi)  5  B.  &  Aid.  617. 
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or  under  such  circumstances  as  to  bring  the  case  within  any 
exception  to  the  foreign  law,  which  seems  to  treat  the  master 
as  having  sufficient  authority  to  sell,  so  as  to  protect  the 
innocent  purchaser  where  there  is  no  representative  of  the 
real  owner.  It  should  be  remarked  also,  that  Lord  Siowell, 
in  the  passage,  cited  in  the  case  of  Freeman  v.  7%«  Easi 
India  Company ,  from  his  judgment  in  the  case  of  the  <*  Grati- 
tudine,"  states  that  if  the  master  acts  unwisely  in  his  deci- 
sion as  to  selling  still  the  foreign  purchaser  will  be  safe 
under  his  acts.  The  doctrine  of  Lord  Stowell  agrees  much 
more  with  the  principles  on  which  our  judgment  proceeds 
than  with  those  reported  to^  have  been  approved  of  in  the 
case  of  the  ^^  Eliza  Cornish/'  as,  on  the  evidence  before  ua, 
we  cannot  treat  Clausen  otherwise  than  as  an  innocent  pur^ 
chaser,  and  as  the  law  of  Norway  appears  to  us,  on  the 
evidence,  to  give  a  title  to  an  innocent  purchaser,  we  think 
that  the  property  vested  in  him,  and  in  the  defendants  m 
sub-purchasers  from  him,  and  that,  having  once  so  vested, 
it  did  not  become  divested  by  its  being  subsequendy 
brought  to  this  country,  and,  therefore,  that  the  judgment 
of  the  Court  of  Exchequer  should  be  affirmed. 

CocKBURN,  C.  J. — Concurring  in  the  judgment  delivered 
by  my  brother  Crompton,  it  further  appears  to  me  that  the 
case  may  also  be  put  upon  another  and  a  shorter  ground. 

Although  the  goods  in  question  were  at  one  time  the 
property  of  English  owners,  the  property  in  them  was 
transferred  to  others  by  a  sale  valid  according  to  the  law 
of  Norway,  a  country  in  which  the  goods  were  at  the  time 
of  such  sale. 

Even  if  it  were  admitted,  for  the  purpose  of  aigument, 
that  by  the  law  of  the  country  to  which  the  ship  belonged 
the  master  would  not  have  had  the  power  to  dispose  of  the 
ship  or  cargo  in  case  of  wreck,  which  the  law  of  Norway 
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gives  in  sach  a  case,  and  that  the  law  of  Norway  would       i860. 

be  OTerridden  by  the  law  of  the  nation  to  which  the  ship      ^^'^^ — ' 

belonged,  then  it  is  to  be  observed  that,  the  ship  having  9. 

been  a  Prussian  ship,  and  the  carriers,  the  shipowners, 

Phissians,  and  the  goods  having  been  shipped  in  Russia, 

the  power  of  the  master  must  depend  on  the  law  either  of 

Che  country  to  which  the  ship  belonged,  or  of  the  place 

where  the  contract  to  carry  was  entered  into.    The  law  of 

England,  never  having  attached  to  the  goods,  as  they  never 

were  on  board  an  English  vessel  or  reached  British  terri-^ 

tory,  cannot  apply  to  the  case.     The  law  of  nations  cannot 

determine  the  question,  for  the  international  law  is  by  no 

means  uniform  as  to  the  powers  of  a  master,  as  abundantly 

appeared  from  the  various  codes  which  were  brought  to 

our  notice  during  the  ar^ment.    But  no  evidence  was 

adduced  to  shew  what  was  the  law  of  Prussia  or  that  of 

Russia  in  the  matter  in  question. 

.   The  case  therefore  stands  nakedly  thus, — a  good  contract 

of  sale  to  transfer  the  property  in  Norway,  without  anything 

to  shew  that  by  the  general  law  of  nations,  or  by  the  law  of 

any  nation  which  can  possibly  apply  to  the  present  case,  the 

sale  valid  in  Norway  can  be  invalidated  elsewhere. 

Btlbs,  J. — It  is  with  great  regret  and  distrust  of  my 
own  opinion  that  I  am  compelled  to  differ  with  the  rest  of 
the  Court  on  the  principal  point  in  their  judgment — a 
point,  however,  which  the  Court  below  have  stated  to  be 
one  of  very  great  difficulty,  and  on  which  they  have  ab- 
stained from  expressing  any  opinion. 

The  plaintifis  have  an  undisputed  title  to  the  property 
in  question,  unless  either  the  law  of  Norway  or  the  proceed- 
ings founded  upon  it  have  devested  that  title.  The  burthen 
therefore  of  shewing  title  is  on  the  defendants. 

Laying  out  of  consideration  for  the  present  all  judicial 

VOL.  V. — V.  8.  C  C  C  BXCH» 
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1860.  proceedings  in  Norway  and  all  imputatioos  of  bad  ^di,  or 
Caxxkll  ^  notice,  or  of  negligence  in  the  purchaser  under  whooi 
the  defendants  claim,  the  first  question  is  this — Can  audi 
a  foreign  law  as  the  law  of  Norway  is  alleged  to  be,  avail 
in  England  to  take  the  property  in  the  cargo  out  of  the 
English  owners? 

What  is  that  law  ?  First,  it  appears  as  stated  in  the  case 
to  be  this — That  if  by  stress  of  weather  a  Tcssel,  whether 
Norwegian  or  foreign,  be  wrecked  on  the  coast  of  Norway, 
the  captain  may,  if  he  please,  sell  the  cargo  in  the  absence 
of  the  owner  so  as  to  convey  a  title  to  the  purchaser.  I 
say  <^if  he  please,'*  for  it  appears  from  the  case,  not  only 
that  there  need  be  no  necessity  to  sell,  but  that  the  captain 
need  not  even  exercise  ordinary  prudence.  No  diecks 
whatever  exist  controlling  thcl  exercise  of  this  alarming 
power;  even  the  loose  expression  ^^  wreck**  is  undefined. 
The  captain  is  not  bound  to  avail  himself  of  the  aBsintaniy 
or  authorization  of  any  public  functionary,  bat  may  sell  at 
his  election,  either  by  private  contract  or  by  public  aoctioD. 
More  compendiously  stated  the  law  of  Norway  aaaomits  to 
this,  that  if  the  ship  has  satisfied  the  single  but  indefinite 
condition  of  ^*  wreck,"  the  caigo,  however  large,  valuable, 
uninjured  and  capable  of  transhipment,  may  be  sold  by  the 
master. 

It  is  obvious  that  if  a  law  of  this  natare  were  recognised 
by  other  countries  as  giving  validity  to  the  tide  of  a  por* 
chaser,  property  at  sea  would  be  exposed  to  a  species  of 
confiscation.  Although  fraud,  when  proved,  might  avoid  the 
sale,  yet  great  temptations  to  firand  would  be  held  out,  both 
to  masters  of  vessels  and  to  purchasers  of  caigoes.  Such  a 
law  would  encourage  wrecking  and  discount  socoour  to 
vessels  in  distress.  Small  islands  and  petty  states  might 
be  tempted  to  establish  it,  land  thereby  become  public  nui- 
sances to  the  trafiic  of  iparitime  nati6ns.    The  penonal 
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liability  of  the  master  to  the  owners  of  ship  or  cargo  is 
commonly  of  little  value,  and  would  not  amount  to  any 
substantial  indemnity. 

No  other  instance  of  such  a  law  has  been  produced  at 
the  bar  in  the  course  of  the  two  arguments  which  we  have 
heard.  On  the  contrary,  the  general  maritime  law  of  the 
world  would  seem,  from  the  authorities  cited,  to  be  in 
accordance  with  the  law  of  England,  which  has  long  recog- 
nised the  doctrine  that  the  master  has  no  power  to  sell 
ship  or  cargo,  so  as  to  confer  a  title  on  an  innocent  pur- 
chaser, except  in  the  presence  of  irresistible  necessity. 
The  observations  of  Mr.  Justice  Bayley,  on  what  he  calb 
the  general  marine  law,  in  Freeman  v.  East  India  Company^ 
apply  to  the  cargo  as  well  as  to  the  ship,  and  amount  to 
this,  that  neither  ship  nor  cargo  can  by  the  general  mari« 
time  law  be  sold,  so  as  to  convey  a  title  to  the  purchaser, 
without  absolute  necessity.  **The  purchaser,"  adds  Mr. 
Justice  Beaty  ^*  knowing  that  necessity  alone  can  justify 
the  sale  and  give  him  a  title  to  what  he  purchases,  will 
assure  himself  that  there  is  a  real  necessitv  for  the  sale 
before  he  makes  the  purchase." 

There  seems,  on  principle,  to  be  no  real  difference  between 
the  master's  power  to  sell  the  ship  and  his  power  to  sell  the 
cargo,  except  that  the  sale  of  the  cargo  is  a  stronger  measure 
than  the  sale  of  the  ship.  For,  first,  in  selling  the  cargo 
the  master  lays  his  hand  on  property  not  belonging  to 
himself  or  his  employers;  and  next,  however  hopeless 
may  be  the  wreck  of  the  ship,  the  cargo,  or  part  of  it,  may 
nevertheless  be  (as  here  in  fact  the  whole  of  it  was)  un- 
injured and  capable  of  transhipment.  If  it  be  urged^  on 
the  other  side,  that  the  distribution  of  the  cargo  by  sub-sales 
among  innocent  purchasers,  and  then  subsequent  disposse»" 
sion,  would  inflict  great  hardships,  the  answer  is,  that  sp 
also,  when  a  ship  is  bpoken  up  and  her  materials  or  her 

c  cc  2 
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equipment  sold  in  parcels  to  sub-purchasersy  the  same  bard- 
ships  are  inflicted  though  perhaps  to  a  smaller  extent.  The 
sale  of  the  cargo  therefore  without  necessity  seems  as  diffi- 
cult to  justify  as  the  sale  of  the  ship,  and  more  so.  Yet 
there  are  or  have  been  instances  of  municipal  law  relating 
to  the  sale  of  a  ship  by  the  master  even  stricter  than  what 
seems  now  to  be  the  getieral  maritime  law.  According  to 
the  ancient  French  law  the  master  could  not  have  sold  the 
ship  under  any  circumstances,  although,  according  to  the 
existing  law  (Code  de  Commerce,  Liv.  1, 2,  p.  237),  he  may 
sell  the  ship  in  one  species  of  absolute  necessity,  that  is  to 
say,  in  the  single  case  of  what  the  law  calls  **  innav^abiSte.* 

This  alleged  law  of  Norway  therefore,  placing  the  caigo 
at  the  caprice  of  the  master,  seems  to  me  to  be  a  law  not 
only  of  an  alarming  nature,  but  so  far  as  I  can  perceive* 
without  precedent,  without  necessity  and  at  variance  with 
the  general  maritime  law  of  the  world,  at  least  as  under- 
stood in  this  country.  I  think  the  comity  of  naticHis 
would  not  recognize  a  law  of  this  character,  and  such  a 
conclusion  seems  to  have  in  its  favour  the  high  authority  of 
Dr.  Liishinfftan  in  The  Segredo  (a). 

There  seems  to  me  to  be  a  distinction  between  a  sale 
under  this  alleged  law  of  Norwlay  and  the  two  cases  in  our 
law  supposed  to  be  analogous — the  case  of  sale  of  a  stran- 
ger's goods  under  a  distress  for  rent,  and  the  case  of  sale  in 
market  overt ;  both  which  sales  it  is  assumed  would  be  held 
valid  all  over  the  world,  wherever  the  property  might  after- 
wards be.  Sales  under  a  distress  for  rent,  and  sales  in 
market  overt,  have  no  standard  with  which  they  may  be 
compared.  They  are  domestic  and  not  international  trans- 
actions, and  are  not  at  variance  with  any  general  law  of 
nations  on  the  subject,  but  the  law  of  Norway  so  far  as  it 
applies  to  foreign  ships  and  cai^goes  may  be,  and  for  the 

(a)  1  EodL  &  Adm.  Bep.  36. 
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reasons  which  I  have  given  I  think  is,  at  variance  with  that 
chapter  of  the  law  of  nations  which  constitutes  the  general 
maritime  law. 

And  even  if  this  distinction  did  not  exist  I  should  feel 
great  difficulty  in  acceding  to  the  universal  proposition, 
however  true  it  may  be  in  general,  that  in  the  absence  of  a 
judgment  in  rem^  a  disposition  of  moveable  property,  effectual 
by  the  law  of  the  country  where  that  property  may  at  the 
time  be  locally  situate,  is  necessarily  operative,  without  any 
exception,  into  what  country  soever  that  personal  property 
may  afterwards  happen  to  come.  The  sale  of  a  foreigner's 
goods  for  rent  due  by  another  person,  without  notice  to  the 
owner  of  those  goods,  or  any  opportunity  for  him  to  redeem 
or  replevy,  might,  perhaps,  present  a  very  nice  question 
should  those  goods  get  back  to  the  original  owner*s  domi- 
cile. And  as  to  sale  in  market  overt,  the  Norwegian  law, 
as  has  been  observed  already,  authorizes  a  sale  by  private 
contract. 

I  admit,  if  there  be  a  judgment  in  rem  founded  on  a 
recognised  law,  and  pronounced  by  a  competent  tribunal  of 
the  country  where  a  moveable  chattel  then  is,  that  that 
judgment  determines  and  changes  the  property  everywhere 
and  between  all  persons,  as  in  the  cases  of  a  condemnation 
of  goods  in  the  Exchequer,  or  of  a  ship  in  a  lawful  prize 
Court. 

And  this  leads  to  the  inquiry  whether  there  has  been 
in  this  case  a  judgment  in  rem.  I  collect  that  the  opinion 
of  the  rest  of  the  Court  is  that  there  has  been  no  judgment 
in  rem^  and  I  entirely  agree  with  them.  Indeed,  even  the 
language  of  the  Court  below  is  very  cautious,  for  it  speaks 
of  the  judgment  as  in  the  nature  of  a  judgment  tit  rem. 

In  addition  to  the  objections  arising  against  these  judicial 
proceedings  from  the  law  on  which  they  arc  founded,  there 
arc  others,  and  among  them  there  is  this  objection  to  i\\t 
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decree  of  the  Diocesan  Coart,  which  alone  can  be  contended 
to  be  a  judgment  m  rem.  At  the  time  of  that  judgment 
the  goods  in  question  were  not  within  the  jurisdiction  of 
the  Diocesan  Court,  for  they  had  long  before  arrived  in 
England. 

As  to  the  effect  of  the  same  judgment  as  a  judgment 
hUer  partes,  I  collect  that  both  the  parties  to  this  action  are 
not  in  privity  with  that  judgment,  because  the  defendant's 
title  to  the  deals  had  accrued  before  the  judgment  This 
is  not  a  mere  objection  of  form  against  the  justice  of  the 
case.  For  that  judgment  is  contended  to  be  an  estoppel, 
and  not  examinable. 

It  becomes  unnecessary,  therefore,  to  discuss  any  ques- 
tions of  fraud  or  notice  in  the  original  purchaser  of  the 
deals.  For  if  the  law  of  Norway  does  not  justify  the  de- 
fendants here,  and  if  there  be  no  binding  Norwegian  judg- 
ment, the  decision  of  the  Court  below  should  be  reversed. 

But  as  the  rest  of  the  Court  are  of  a  different  opinion  on 
the  first  point,  the  judgment  of  the  Court  of  Exchequer 
will  be  aflSrmed. 

Judgment  affirmed* 
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Farmbr  and  Others,  Trustees  of  The  British  Building        i860. 
AND  Investment  Company,  v.  Giles.  ^^ 

'  Kay  28. 

X  HE  declaration  stated  that,  on  &c.,  by  an  indenture   Oneoftho 

''  rules  of  a 

then  made  between  the  defendant  of  the  one  part  and  the  Building 

Society  (made 

then  trustees  of  the  said  Society  of  the  other  part,  after  in  pursuance 
reciting,  as  the  facts  were,  that  the  said  Society  had  been  4,  c.  66,  s.  27, 
formed  for  the  purpose  of  raising  hj  subscription  a  fund  to  ^^^  ^^  40^ 
assist  the  members  thereof  in  obtaining  freehold  or  lease-  Ji,Jt^Mth^^^*^^ 
hold  property,  pursuant  to  the  Act  (6  &  7  Wm.  4,  c.  32);  ^^^^y^^ 
and  that  rules  had  been  made  for  the  government  of  the  should  detor- 

mine  all  dis- 

said  Society,  and  had  been  certified,  allowed  and  enrolled ;  putes  which 

,,  i»  t  .till*        might  arise 

and  that  the  sums  of  money  to  be  contributed  by  subscnp-  concerning 
tion  in  respect  of  each   share  in  the  funds  of  the  said  the  Company, 
Society  amounted  to  120/1 ;  and  that  the  defendant  was,  J'he'^MtiiTc? 
according  to  the  said  rules,  entitled  to  receive  out  of  the  Jjj^^op^any* 
funds  thereof,  by  way  of  anticipation,  the  sum  of  600/.  in  °^  *^®  clauses 

•^         •'  *  or  things 

therein  con- 
tained, and  also  of  any  bye*law8,  additions,  alterations,  and  amendments,  which  shall  or  may  or 
may  hereafter  arise  between  the  trustees,  officers,  or  other  shareholders  of  the  Company :  and 
the  decision  of  the  Board,  if  satisfactory,  shall  be  conclusive ;  but  if  not  satisfactory,  reference 
shall  be  made  to  arbitration,  pursuant  to  the  10  Geo.  4,  c.  56,  s.  27.**  A  shareholder  bad 
reoeiTed  an  adfance,  and  executed  a  mortgage  deed,  whereby  he  covenanted  to  pay  the  sub- 
scriptions and  interest  payable  on  his  shares,  according  to  the  rules  of  the  Society.  The 
Soaety  having  brought  an  action  on  the  covenant : — Held,  that  this  was  not  a  dispute  between 
the  Society  and  the  defendant  as  §hareholder,  but  at  mortgagor,  and  therefore  that  the  case  was 
not  within  the  rule  and  the  action  was  maintainable. 


754  EXCHEQUER  EEFOB18. 

I860.  respect  of  hb  shares,  numbered  as  in  the  sud  indenUiie 
mentioned,  upon  his  entering  into  the  secnritj  thereinafter 
mentioned :  the  defendant  covenanted  with  the  said  tras- 
tees,  parties  to  the  said  indenture,  and  their  successofrs 
trustees  for  the  time  being  of  thi  said  Society,  that  he  the 
defendant  should  and  would  pay  the  subscriptions  and  in* 
terest  payable  on  his  said  shares,  according  to  the  roles  of 
the  said  Society,  on  the  days  and  in  the  manner  therein 
mentioned,  and  abide  by  and  perform  the  rules  thereirf'  in 
respect  of  the  said  shares. — Averments:  that  after  the 
making  of  the  said  indenture  a  sum  of  money,  to  wit  80/L, 
became  due  and  payable  from  the  defendant  to  the  said 
Society,  for  and  in  respect  of  the  subscriptions  payable  on 
his  said  shares,  according  to  the  rules  of  the  said  Society ; 
and  that  all  things  have  been  done  on  the  part  of  the  said 
Society  and  of  the  plaintifis^  as  trustees  as  aforesaid,  to 
entitle  them  to  have  the  said  money  paid  by  the  defendant: 
Yet  the  defendant  has  not  paid  the  same. 

Pleas. — Thirdly :  that  before  and  at  the  time  when  the 
said  sum  of  80/.,  and  every  part  thereof,  is  alleged  to  have 
accrued  and  become  due  and  payable  from  the  defendant 
to  the  said  Society,  and  before  and  at  the  time  when  the 
said  subscriptions  in  the  first  count  alleged  to  have  been 
payable  on  the  said  shares,  according  to  the  rules  of  the 
said  Society,  and  each  and  every  of  them,  accnied  and 
became  payable,  he  the  defendant  had  wholly  and  finally 
ceased  to  be  and  was  no  longer  a  holder  of  the  said  shares, 
or  any  or  either  of  them,  or  of  any  shares  in  the  said 
Society,  or  a  member  thereof,  or  subject  to  the  rules  or 
liable  to  pay  the  subscriptions  in  the  declaration  men- 
tioned. 

Fourthly. — That  one  of  the  said  rules  (which  before  and 
at  the  time  of  the  making  of  the  said  indenture,  and  of  the 
defendant  becoming  a  holder  of  the  said  shares  in  the  said 
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Society,  and  the  commencemeDt  of  this  suit,  and  hitherto,        1860. 
was  and  is  in  full  f<5rce  and  binding  upon  the  said  Society,      b^'"^ 
and  upon  the  plaintifis  as  trustees  thereof,  and  upon  the  de*  ^^ 

fendant  as  such  shareholder)  was  and  is  in  the  words  and 
figures  following,  that  is  to  say : — '^  Reference  of  disputes 
to  arbitration.  The  Board  for  the  time  being,  or  the  major 
part  of  them,  shall  determine  all  disputes  which  may  arise 
concerning  the  affairs  of  the  Company,  or  respecting  the 
construction  of  these  rules,  or  any  of  the  clauses  or  things 
herein  contained,  and  also  of  any  bye-laws,  additions,  alte- 
rations or  amendments,  which  shall  or  may  hereafter  arise 
between  the  trustees,  officers  or  other  shareholders  of  this 
Company ;  and  the  decision  of  the  Board,  if  satisfactory, 
shall  be  conclusive,  but,  if  not  satisfactory,  reference  shall 
be  made  to  arbitration  pursuant  to  the  10th  Geo.  4tb, 
cap.  56,  sec.  27.  And  at  the  first  meeting  of  this  Company 
after  the  enrolment  of  these  rules  five  arbitrators  shall  be 
elected,  none  of  the  said  arbitrators  being  beneficially  in* 
terested  directly  or  indirectly  in  the  funds  of  the  said 
Company;  and  in  each  case  of  dispute  the  names  of  the 
arbitrators  shall  be  written  on  pieces  of  paper  and  placed 
in  a  box,  and  the  three  whose  nam^  are  first  drawn  by 
the  complaining  party,  or  by  some  one  appointed  by  him 
or  her,  shall  be  arbitrators  to  decide  the  matters  in  diffe- 
rence, whose  decision  shall  be  final  and  binding  on  all 
parties;  and  each  of  the  three  arbitrators  so  drawn  and 
attending  shall  receive  five  shillings  remuneration :  the 
costs  of  the  reference  shall  be  paid  by  such  party  as  the 
arbitrators  shall  direct :  the  party  requiring  the  arbitration 
shall  deposit  with  the  manager  fifteen  shillings."  And  the 
defendant  says  that  the  word  **  Board"  in  the  said  rule 
means  the  persons  appointed  to  and  holding  the  office  of 
directors  in  the  said  Benefit  Building  Society;  and  that 
the  word  ^*  Company"  in  the  said  rule  means  the  said 
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ISaO.  Benefit  Building  Society:  that  the  claims  and  causes  of 
^"^^^^^^  action  in  the  declaration  mentioned,  at  the  commencement 
«._^  of  this  suit  and  always,  were  and  still  are  maitefs  m  dispute 
arisen  concerning  the  affairs  of  the  said  Company  and 
Benefit  Building  Society,  and  between  the  said  Society 
and  the  defendant  as  the  holder  of  the  said  shares ;  and 
between  the  other  shareholders  of  the  said  Company  and 
Society  and  the  defendant  as  the  hdder  of  the  said 
diares;  and  between  the  pliuntift  as  the  trustees  of  the 
said  Company  and  Society  and  the  defendant  as  the  holder 
of  the  said  shares,  that  is  to  say,  the  defendant  as  such 
holder  of  the  said  shares  hath  always  disputed  and  denied, 
and  still  doth  dilute  and  deny,  his  liability  to  pay  the 
said  sum  of  .802.  to  the  said  Society  or  to  the  pUdntiffi  as 
trustees  thereof,  or  either  of  them,  and  the  right  of  the 
said  Society,  or  of  the  plaintifis  as  trustees  thereof  or  either 
of  them,  to  bring  or  maintain  any  action  for  the  alleged 
breach  of  covenant ;  and  hath  always  disputed  and  denied, 
and  still  dbputes  and  denies,  that  any  breach  of  covenant 
ever  was  committed  by  him  the  defendant  as  alleged:  of 
all  which  the  plaintifis,  as  such  trustees  as  aforesaid,  and 
the  said  Society  have  always  had  notice. — Averments: 
that  all  conditions  precedent,  matters  and  things  required 
to  have  been  performed  and  to  have  happened  and  existed 
to  enable  the  defendant  to  have  the  said  matters  in  dispute 
adjudicated  upon,  decided  and  settled,  as  pointed  out  and 
provided  for  in  and  by  the  said  rules,  and  to  prevent  the 
accruing  of  any  right  of  action  in  respect  of  the  plaintifis* 
claim,  and  to  oust  this  Court  of  all  jurisdiction  over  the 
said  chum,  were  performed  and  did  happen  and  exist 
before  the  commencement  of  this  suit 

Demurrer  to  the  third  plea  and  joinder  therein. 

Second  replication  to  fourth  plea. — That  before  the 
matters  in  dispute  in  the  fourth  plea  mentioned  arose,  the 
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arbitrators  appointed  onder  and  in  parsaance  of  the  said        i860, 
rule,  and  each  and  every  of  them,  had  refused  to  act ;  and      ^'"-^ 
no  arbitrator  or  arbitrators  had  been  appointed  to  act  in  «. 

'^^  Giles. 

the  place  of  the  said  arbitrators ;  and  there  was  not,  when 
the  said  matter  in  dispute  arose,  nor  has  there  since  been, 
any  arbitrators  or  arbitrator  to  whom  the  said  matter  in 
dispute  could  or  can  be  referred  under  or  according  to  the 
said  rale. 

Third  replication  to  fourth  plea* — That  the  said  "  Board" 
determined  and  decided  the  liability  of  the  defendant,  and 
that  the  defendant  was  liable  to  pay  to  the  plaintifls  the 
money  claimed,  whereof  the  defendant  had  notice  before 
action,  but  the  defendant  never  requested  the  plaintifls  to 
refer  the  said  dispute  to  arbitration,  nor  took  any  step  to 
appoint  or  select  the  arbitrators,  according  to  the  said  rule. 

Demurrers  to  the  above  replications  and  joinders  therein. 

Knawks  {Beasley  with  him),  for  the  plaintifls. — The  first 
question  is,  whether,  when  a  member  of  this  Society  has 
executed  a  mortgage  deed  by  which  he  covenants  to  pay 
the  subscriptions  and  interest  payable  on  his  shares  accord* 
ing  to  the  rules  of  the  Society,  he  is  released  from  the 
covenant  by  his  ceasing  to  be  a  member.  That  point  was 
decided  in  the  case  of  Farmer  v.  Smith  (a),  where  this 
Court  held  that  the  covenant  might  be  sued  upon  although 
the  mortgage  security  has  been  vacated. 

Secondly,  the  fourth  plea  is  bad.  The  rule  set  out  in 
that  plea  has  no  application  to  a  case  of  this  kind.  Crisp 
V.  Bunbury  (ft),  which  was  decided  on  the  Friendly  Socie- 
ties Act,  10  Geo.  4,  c.  56,  s.  27,  laid  down  the  rule  which 
has  since  been  adhered  to,  viz.  that  where  the  dispute  is 
purely  a  matter  in  diflerence  between  the  Society  and  one 
of  its  members  as  such,  no  action  will  lie  against  the 
(a)  4  H.  &  N.  196.  (h)  8  Bing.  894. 
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tnisteesy  but  the  only  mode  of  proceeding  is  bjSurbitiitiocL 
Tbb  is  not  a  matter  in  difierence  between  the  Society  and 
tbe  defendant  a$  member^  bot  as  mortgagor.     Where  a  role 
of  a  Benefit  Building  Society  provided  that  a  committee 
should  determine  all  disputes  which  should  arise  respecting 
tlie  construction  of  the  roles  of  the  Society,  or  any  of  the 
clauses,  matters  or  things  therein  contained,  and  also  of 
any  additions,  alterations  or  amendments  which  should  or 
might  thereafter  arise  between  the  trustees,  officers  and 
other  members  of  tbe  Society,  this  Court  held  that  the 
trustees  might,  notwithstanding,  bring  an  action  againiti 
member  for  the  amount  of  hb  subscriptions  4iBd  fines: 
Cu&iU  V.  Kingdom  (a).    There  the  rule  did  not  contain 
the  words  ^*  concerning  the  afiairs  of  the  Company**  which 
are  found  in  this  rule,  bot  the  object  and  intent  of  both 
rules  is  the  same.     Morrison  v.  Glover  (b)  decided  that  a 
rule  of  a  Building  Society,  requiring  disputes  between  the 
Society  and  any  member  thereof  to  be  referred  to  arbitnh 
tion  pursuant  to  the  10  Gea  4,  c.  56,  s.  27,  applied  only 
to  matters  in  dispute  between  the  Society  and  any  member 
as  member.     Therefore,  where  a   Building   Society  lent 
money  to  a  member  on  mortgage  of  leasehold  propei1j> 
and  the  member  covenanted  to  observe  and  fulfil  tbe  raid 
of  the  Society,  and  also  to  pay  the  rent  reserved  by  tbt 
lease,  and  the  trustees  of  the  Society  sued  for  breaches  <^ 
both  these  covenants,  this  Court  held  that,  as  some  part  of 
the  plaintiffs'  claim  was  not  a  matter  in  dispute  between 
the  Society  and  the  defendant  as  member,  but  only  « 
mortgagor,  the  Society  was  not  bound  by  its  role  to  refer 
to  arbitration  the  subject-matter  of  the  action.     There  tbe 
words  of  the  rule  were  generaf,  **  in  case  any  diapole  shaD 
arise  between  the  Association  and  any  member  thereof.* 
In  tbe  argument  for  the  plaintiffs  it  was  pointed  out  tbit 
(a)  1  Exch.  494.  (b)  4  Exch.  4S0. 
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the  10  Geo.  4,  c.  56,  s.  27,  relates  to  ordinary  friendly 
societies,  which  differ  in  their  constitution  from  Building 
Societies  under  the  6  &  7  Wm.  4,  c.  32 :  that  the  former 
Act  is  incorporated  with  the  latter  only  so  far  as  its  provi- 
sions are  applicable,  and  that  those  relating  to  the  reference 
of  disputes  to  arbitrators  or  justices  would  be  clearly  inappli- 
cable to  a  recovery  in  ejectment  upon  a  demise  by  the 
trustees ;  for  the  justices  could  not  deliver  possession,  nor 
the  arbitrators  enforce  their  award.  Doe  d.  Morrison  v. 
Glover  (a)  is  an  instance  of  such  an  ejectment.  In  Regina 
V.  Trafford  {b\  the  rules  of  a  Building  Society,  constituted 
under  the  6  &  7  Wm.  4,  c.  32,  contained  a  rule  for  referring 
all  disputes  between  the  Society  and  its  members  to  arbi- 
tration. The  rules  also  specified  the  terms  on  which  each 
member  should  obtain  from  the  Society  the  amount  of  his 
shares  on  mortgage  of  building  premises,  and  the  terms  on 
which  such  members,  if  withdrawing  from  the  Society, 
might  redeem  their  mortgages.  A  dispute  arose  between  a 
member  withdrawing  from  the  Society  and  the  Society  as 
to  the  terms  on  which,  according  to  the  construction  of 
these  rules,  he  was  entitled  to  redeem  his  mortgage.  The 
Society  refused  to  refer  the  dispute  to  arbitration.  Two 
justices,  on  summons,  made  an  order,  under  the  4  &  5 
Wm.  4,  c.  40,  s.  7,  as  to  this  dispute.  On  an  application  for  a 
certiorari  to  remove  this  order  as  made  without  jurisdiction, 
it  was  held  that  the  justices  had  jurisdiction  only  over  dis- 
putes arising  solely  from  the  relation  of  member  and  Society, 
and  that  this  dispute  arose  from  the  relation  of  mortgagor 
and  mortgagee.  In  Kelsall  v.  Tyler  (c),  Aldersoriy  B.,  points 
out  the  inconveniences  which  would  result  from  extending 
the  provisions  of  the  10  Geo.  4,  c.  56,  s.  27,  to  every  dis- 
pute between  a  benefit  society  and  its  members.     In  Flem' 

(a)  15  Q.  B.  103.  (b)  4  E.  &  B.  122. 

(e)  11  £xch.513.5dl. 

VOL.  v.— N.  S.  D  D  D  EXCH. 
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oi^  V.  Self(a\Yice  Chancellor  fFood dcdded  that  tlie  pro- 
visions as  to  arbitration  contained  in  the  10  Geo.  4,  c  S69 
8S.  27»  28,  and  which  are  incorporated  into  the  6  &  7  Wm.  4^ 
c.  32,  do  not  apply  to  disputes,  the  detenninatioo  of  whidi 
depend  partlv  on  the  construction  of  the  rules  of  the  So- 
ciety and  partly  on  the  meaning  of  the  mortgage  deed»  and 
the  mode  of  gtTing  eflfect  to  iL   That  decisioo  was  aSme^ 
on  appeal,  by  Lord  CWuncvKA,  C.  {i^y — Heabo  argued  thit 
the  replications  were  good. 

Lmsk  {Jfactmekbm  with  him>— The  obserratiaDB  of  Tat- 

JhJ^  C  J^  in  CHsp  t.  Bmmhay  (c)  apply  to  this  cbrw  lift, 

that   *^the   legtslatore   contemplated  the  diesfv    nifk^ 

speedy,  and   eqoitable  adjustaKot  of  all  dapiicrs  by  a 

reierrnce  in  the  mode  pointed  out  in  the  Act,  iiwarad  of  a 

flttore  expensive,  dilatocr,  and  ancertain  reaaedy  by  maim 

at  taw*"^     ^Aiwwfef  observed  that  ^  langiaage  of  the 

9  Ge^  4,  ci  9S.  &  45,  vras  dial  •'the  aaaOer  in  &ftttt 

«lifff  be  refanrrd  to  arfaitratiQfi.*)  The6  &  T  Wn.  4.  c  Sa; 

fcc  the  re^Iatkxi  of  Beoefic  BatSdzne  ^cwdesi,  aorano- 

n:«  the  pcvviKccs  of  tbe  FrieoIIy  Sxsecy  Act:  aecc  4. 

The  10  Gees.  4.  c*  ^  Sw  57.  requires  proviai:a  m  *ir 

mdiie  bT  oce  or  moce  of  cbie  nilRes  of  everr  sinca  S 

&c^  spectt^rifi^  wbecMr  a  refiereoce  of  tftrcry  mitfKr  a 

Wtveea  asT  soch  Sxaetr.  &c«  aoKi  aar  mcrviiixnL 


:23»rtbie 


^fturt  ^*  riir  Cwai;^c«k  or  resp^ccnc  ^  cunatmc^nm  ic 
chLiie  ntu»  ami  of  aay  bye^wq^  »aariwWk  sitwraiiumf  jr 

V9AKC  XX  iisgolKS  DCaiKClllt  tK  OlOKXtBBtXlja  JC  *^ 

,>^  ^  cW  \a;<a.  l^x.  4  ^^  ii»r  vs^  r 
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or  any  additions,  alterations,  or  amendments ;  and  the  jndg-       I860, 
ment  in  that  case  turned  upon  the  limited  language  of  the 
rule,  which  could  not  apply  to  a  dispute  as  to  whether  a  «• 

member  of  the  Society  had  paid  his  subscriptions.  In 
Morrison  v.  Glover  (a)  the  Society  had  lent  the  defendant 
money  on  the  security  of  leasehold  property,  and  one  of 
the  matters  in  dispute  arose  out  of  the  non-payment  of 
rent  to  the  ground  landlord.  That  was  purely  a  collateral 
matter,  not  afiecting  the  other  members  of  the  Society.  In 
the  course  of  the  argument,  Alderson,  B.,  said : — "  Suppose 
the  defendant  had  covenanted  not  to  carry  on  a  particular 
trade  on  the  demised  land,  under  the  penalty  of  a  forfeiture, 
could  not  the  Society  maintain  an  action  for  the  breach  of 
that  covenant  ?**  The  judgment  in  that  case  leads  to  the 
inference  that  if  the  only  matter  in  dispute  had  been  the 
non-payment  by  the  defendant  of  his  subscriptions,  that 
would  have  been  within  the  rule.  Here  the  defendant 
received  the  loan  and  gave  the  mortgage  as  a  member. 
He  covenants  with  the  trustees,  that  he  will  pay  his  sub- 
scriptions and  abide  by  and  perform  the  rules  of  the  Society. 
It  is  alleged  that  he  has  broken  the  rules  by  not  paying  his 
subscriptions ;  that  is  a  dispute  between  the  Society  and 
the  defendant  as  a  member.  In  Regina  v.  Trafford(b),  the 
dispute  arose  as  to  the  terms  on  which  a  member  with- 
drawing from  the  Society  was  entitled  to  redeem,  but  the 
role  was  only  applicable  to  money  demands,  for  it  provided 
that  if  either  party  should  refuse  to  conform  to  the  decision 
of  the  arbitrators,  the  party  aggrieved  might  apply  to  a 
JQStice,  according  to  the  provisions  of  the  10  Geo.  4,  c.  56, 
8.  27,  and  4  &  5  Wm.  4,  c.  40,  s.  7»  and  those  enactments 
only  enable  justices  to  enforce  the  payment  of  money 
awarded  by  distress  and  sale  of  the  party's  goods.    Fleming 

(a)  4  Exch.  430.  (b)  4  £.  &  B.  122. 

D  P  D  2 
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v.  Self  (a)  proceeded  oo  the  same  ground.  That 
a  suit  for  the  redemption  of  mortgiges^  and  to  have 
accoants  taken  and  the  deeds  deliTered  opL  Sir  IF.  Afr 
fToodj  V.  C,  held  that  the  piwisioDS  fer  refinrenoe  to 
arbitration  were  dearij  inappGcmble  to  soidi  a  case,  far 
there  was  nothing  to  woik  oot  a  dearee  for  redemption^ 
deliTenr  of  deeds  and  consequential  directionBy  and  that  the 
onlj  object  of  diose  prorisions  was  to  enfance  the  pajmcnt 
of  moner.  Here  the  Sode^  are  seeing  to  leoifet 
whidi  the  defendant  has  coTenanted  to  paj. 

The  TaliditT  of  the  third  plea  depends  oo  the 
of  the  corenant ;  and  it  is  submitted  that  it  oqIt  binds  the 
defendant  to  par  the  sobscfipdoiis  so  long  as  he  rettiai 
the  shares. — He  afco  aigned  that  the  second  repBratkin  to 
the  fooith  plea  we  good,  sincev  in  the  case  id  letbaal  of 
the  arbitratoffs  to  act,  the  10  Geo.  4,  c  5<^  &  37, 
the  SixietT  to  elect  other  aifaitiatccs  in  their  piace: 
farther,  that  it  w«$  comistent  with  the  lepficadoB^  thai 
there  was  a  decssioo  br  the  Board  whadh  was  saKsslfac£arr» 
in  which  case«  bx  the  terns  ot"  the  rtrBe,  it  wxj  concfosre. — 
He  also  arroevi  :hit  ;h<e  thErd  rerindoa  wk  baai 
a$  i:  aioiiitevi  vimi  the  d^cfite  was  wuhsi  ±)e  swoe 
xuLe. 

JTwwufs.  in  rertT,  reSerreti  to  Rerms  t.  JTtaf   i  ^ 


FVtixvi:.  C*  R — I  a=s  cc  ocsiSoa  tbic  tie  r 


VTiii  rv<ri^:t  r^^  :2«j  ihini  rtm.  wb.'c^  aiZeaK  rmac  jc  rie 

c««evi  :j»  be  a  rxarcer  cc  cte  Sjcmt.  :ie  jkc  jC  i~ 
T. 59BQCI  r  ^ ojcssre.  I: » c^ccls >? 'j^aersaai :ii» 
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according  to  the  rules  of  the  Society,  but  I  am  no  longer  a 
member  of  it."  llie  defendant  has  absolutely  covenanted 
to  do  a  certain  thing,  and  therefore  is  bound  to  do  it. 
That  disposes  of  the  first  point 

The  fourth  plea  amounts  to  this — that  by  the  rules  of  the 
Society,  and  the  statute  10  Geo.  4,  c.  66^  s.  27,  this  action 
cannot  be  maintained  in  any  of  the  ordinary  tribunals,  but 
must  be  made  subject  of  reference  to  arbitration.  It  seems 
to  me  that  the  case  of  a  mortgage,  and  the  covenant  con- 
nected with  it,  is  not  within  the  rule  or  the  Act.  An 
award  cannot  be  enforced  in  the  same  manner  as  a  judg- 
ment in  an  action  of  covenant.  A  magistrate  could  not  do 
that  ample  justice  which  is  required,  for  his  power  is  not 
co-eztensive  with  the  rights  of  the  plaintiffs.  When  a 
statute  says  that  disputes  shall  be  referred  to  arbitra- 
tion, and  the  award  shall  be  enforced  in  a  manner  in 
which  it  is  not  possible  to  do  justice  in  certain  cases, 
those  cases  which  cannot  be  dealt  with  under  the  enact- 
ment must  be  considered  as  excluded  from  it.  There 
are  decisions  applicable  to  the  subject,  but  it  is  not  neces- 
sary to  cite  authorities  for  the  purpose  of  shewing  that  in 
the  case  of  a  mortgage  the  provision  as  to  arbitration  docs 
not  apply,  for  that  is  not  so  much  a  question  between  the 
Society  and  one  of  its  members  as  between  mortgagee  and 
mortgagor ;  and  the  covenant  is  merely  an  additional 
security.  As  the  plaintiffs  are  entitled  to  judgment  on  the 
third  and  fourth  pleas,  it  is  not  necessary  to  say  anything  as 
to  the  replications. 

Brabtwell,  B. — I  am  of  the  same  opinion.  With  respect 
to  the  third  plea,  the  defendant  has  entered  into  an  abso- 
lute covenant  that  he  will  pay  the  subscriptions  according* 
to  the  rules  of  the  Society.  The  plea  says  that  he  has 
ceased  to  be  a  member,  though  it  is  not  stated  that  he  has 
transferred  his  shares.     The  plea  is  possibly  true  in  point  of 
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fact :  he  uiay  have  ceased  to  be  a  member,  but  the  question 
itfy  has  he  paid  all  that  he  contracted  to  pay  ?  Assuming  it 
to  be  true  that  he  has  ceased  to  be  a  member,  still  there 
remains  his  covenant  that  he  will  pay  the  money  remaining 
to  be  paid  on  the  shares  he  held. 

With  respect  to  the  other  plea,  the  point  has  in  effect 
been  decided  by  the  case  referred  ta  The  10  Gea  4, 
c.  56, 8.  27,  says,  that  provision  shall  be  made  by  one  or  more 
of  the  rules  of  every  such  Society,  specifying  whether  a 
reference  of  every  matter  in  dispute  between  the  Society 
and  any  member  thereof  shall  be  made  to  a  justice  or 
to  arbitrators.  It  does  not  say  that  there  shall  be  provision 
for  reference  of  every  dispute.  Then  all  that  the  rule 
requires  to  be  referred  is  this: — "All  disputes  which  may 
arise  concerning  the  affairs  of  the  Company  or  respecung 
the  construction  of  those  rules,  or  any  of  the  clauses  or 
things  therein  contained,  and  also  of  any  bye-laws,  addi« 
tions,  alterations,  of  amendments."  This  is  not  a  dispute 
within  that  rule.  It  seems  to  me  that  the  rule  only  applies 
to  such  disputes  as  may  arise  concerning  the  affairs  or  rules 
of  the  Company,  and  not  to  the  breach  of  a  personal 
covenant  entered  into  by  a  mortgagor  with  the  Society  ? 
No  doubt,  the  Society  are  entitled  to  take  the  personal 
covenant  of  a  member  to  whom  money  is  advanced  on 
mortgage,  and  in  case  of  non-payment  they  have  a  right  to 
proceed  to  execution  against  the  body.  That  being  so, 
the  fourth  plea  is  bad,  and  the  plaintiffs  are  entitled  to 
judgment. 

CuANNELL,  B. — I  am  also  of  opinion  that  the  plaintiffs 
are  entitled  to  judgment,  on  the  ground  that  the  third  and 
fourth  pleas  are  bad.  The  third  plea  is  pleaded  to  a  decla* 
ration  good  on  the  face  of  it,  and  which  charges  the  de- 
fendant with  an  obligation  to  pay  money  pursuant  to  his 
oovenant*    The  defendant  pleads  that  he  has  ceased  to  be 
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a  shareholder  in  the  Company.     I  also  entertain  the  doubt        i860, 
expressed  by  the  Lord  Chief  Baron  as  to  what  is  the  true 
meaning  of  that  plea ;  but  whatever  it  means  it  affords  no 
answer,  because  the  declaration  charges  an  absolute  cove- 
nant to  pay  the  subscriptions* 

The  more  important  question  arises  on  the  fourth  plea, 
and  I  am  of  opinion  that  the  plaintifis  are  also  entitled  to 
judgment  on  that  plea.  Primd  facie  the  plaintiffs  have  a  right 
to  sue  the  defendant  in  the  ordinary  tribunals  in  respect  of  the 
breach  of  the  covenant  entered  into  by  him  with  the  trustees 
of  the  Society.  Then  the  way  in  which  the  defendant 
proposes  to  answer  the  declaration  is  this — that  taking  the 
sututes  10  Geo.  4,  c.  56»  s.  27,  and  4  &  5  Wm.  4,  c.  40,  s.  4, 
and  the  rule  together,  the  jurisdiction  of  the  Court  is  ousted. 
I  am  of  opinion  that  it  b  not.  It  seems  to  me  that  the  rule 
only  applies  to  disputes  between  the  trustees  or  officers  of  the 
Society  and  shareholders,  as  shareholders.  This  is  a  case  in 
which  the  defendant,  although  a  shareholder,  has  become  a 
mortgagor.  He  has  therefore  acquired  a  new  character,  viz. 
that  of  mortgagor,  and  in  that  character  has  executed  a 
deed  by  which  he  covenants  to  pay  the  subscriptions  to  the 
Society.  Then  the  plaintiflB  have  a  right  to  call  for  payment 
of  the  subscriptions  pursuant  to  the  covenant  which  the 
defendant,  as  mortgagor,  executed ;  and  they  have  also  a 
right,  upon  non-payment,  to  bring  ejectment.  The  case 
resembles  that  of  Regina  v.  Trafford  (a).  The  language  of 
the  27th  section  of  the  10  Geo.  4,  c.  56,  does  not  apply, 
and  the  remedy  provided  by  that  enactment  is  not  calcu- 
lated to  meet  the  exigencies  of  this  case.  The  proceedings 
before  a  magistrate  and  the  enforcing  his  decision  by  a 
warrant  of  distress  are  wholly  inapplicable  to  a  breach  of 
covenant  in  a  mortgage  deed.  Since  the  defendant  has 
assumed  a  new  character,  out  of  which  the  dispute  arises, 

(a)  4  £.  &  B.  122. 
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viz,  that  of  mortgagor^  it  is  not  a  dispute  between  the  trus- 
tees or  officers  of  the  Society  and  the  defendant,  as  share' 
holder^  which  alone  was  intended  bj  the  statute  and  rule  to 
be  referred.  For  these  reasons  I  am  of  opinion  that  the 
plaintiffs  are  entitled  to  judgment. 

Judgment  for  the  plaintiffs. 


Jar^  12.  Sarah  Jones  v,  John  Da  vies  and  Frances  his  Wife. 

•n/rfi^iilDid'    J-  ^^^  ^^  ^"  action  of  ejectment  to  recover  the  possession 

^?^saroe"per^.  ^^  *  messuage,  farm  and  lands  at  Crastock,  in  the  conntj 

SOD  without  of  Surrey. 

n^T^er,  if  held  ^ 

in  different  At  the   trial  before  Blackbtany  J.,   at  the  last   Surrey 

Qu4Kr€ :  Summer  Assizes^  it  appeared  that  the  action  was  brought 

whether  there 

is  «n  exception  by   the   plaintifl^^   who  had  survived  her  husband,   John 

in  the  case  of  .  •   i         i»  11  ^1 

the  freehold  Joucs,  upou  a  right  of  entry,  accrued  by  reason  of  the 

by  theac^^of  nonpayment  of  certain  instalments  of  the  annuity  herein* 

not  K^the  act  ^^^^^  mentioned,   when   due   or   within   twenty-one  days 

IS  possessed  of       The  annuity  was  granted  by  the  will  of  one  Cliffe  Hatch, 

a  term  of  years,  ./  o  j 

and  the  owner  the  material  parts  of  which  are  as  follows : — *'  I  give  and 

of  the  reversion 

in  fee  devises  devise  my  house  in  which  I  now  reside,  together  with  the 

who  has  issue,  farm,  lands  and  farm  buildings  thereunto  belonging,  situate 

who  in  the  '  ^^  Crastock^  and  also  the  messuages  belonging  to  me  at 

the  w?fe  is  Sutton,  and  all  my  other  real  estate,  &c.,  unto  Frances  Davies, 

tenant  by  the  j^e  wife  of  John  Davies,  of  Crastock,  to  hold  the  same  to 

curtesy  initiate,  '  ' 

holds  the  the  said  Frances  Davies,  her  heirs  and  &ssiims  for  ever. 

two  estates  m  7  o 

•different rights.  Subject,  nevertheless,   and    I  charge   all   my   said   lands, 

without  having  ^  .  . 

acquired  the  hereditaments  and  premises,  wiih    the  payment  to  John 

freehold  by  his  . 

own  act,  and  Joncs  and  Sarah  his  wife,  and  the  survivor  of  them,  of  a 

therels  no  ^  clear  annuity  or  yearly  rent-charge  of  50/.  during  the  term 

merger.  ^j.  ^j^^j^.  natural  lives,  and  the  life  of  the  survivor,  to  be 
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payable  in  even  portions  quarterly,  on  the  25th  December, 
the  25th  of  March,  the  24th  of  June,  and  the  29th  of  Sep- 
tember in  each  year,  clear  of  all  deductions,  the  first  of  such 
quarterly  payments  to  be  made  on  such  of  the  same  days 
as  shall  first  happen  after  my  decease.  And  it  is  my  will, 
and  I  do  hereby  declare  that  in  case  the  said  annuity  or 
yearly  sum  of  50L  shall  be  in  arrear  in  the  whole  or  any 
part  of  the  space  of  twenty-one  days  after  either  of  the 
days  hereinafter  appointed  for  payment  of  the  same,  then, 
and  as  often  as  the  same  shall  happen,  it  shall  be  lawful 
for  the  said  John  Jones  and  Sarah,  his  wife,  or  the  sur- 
vivor of  them  (although  no  formal  or  legal  demand  shall 
have  been  made  of  the  said  annuity),  to  enter  into  the  said 
hereditaments  and  premises  hereby  charged  with  the  said 
annuity,  or  any  part  thereof  in  the  name  of  the  whole,  and 
to  hold  and  enjoy  the  said  hereditaments,  &c.,  and  take 
the  rents  and  profits  thereof,  and  of  every  part  thereof 
until  he  or  she  or  they  shall  by  the  rent  and  profits  thereof, 
or  otherwise,  be  paid  and  satisfied  all  arrears  of  the  said 
annuity,  together  with  so  much  of  the  said  annuity  as 
shall  from  time  to  time  grow  due  during  such  time  as  the 
said  John  Jones  and  Sarah  his  wife,  or  the  survivor  of 
them,  shall  continue  in  possession,  ftc."  Clifie  Hatch  died 
in  1849.  At  this  time  there  was  issue  of  the  marriage  of 
the  defendants,  and  the  defendant  John  Davics  was  in 
possession  of  the  farm  and  premises  sought  to  be  recovered 
in  this  action,  under  a  lease  granted  to  him  by  the  said 
Clifie  Hatch  for  twenty-one  years,  from  the  29th  of  Sep- 
tember, 1844,  at  a  rent  of  70/.  a  year. 

The  defendants'  counsel  submitted,  that  under  these 
circumstances  the  plaintiff  had  no  right  of  entry  during 
the  continuance  of  the  term,  and  a  verdict  was  taken  for 
the  defendants,  leave  being  reserved  to  the  plaintifi^  to 
move  to  enter  a  verdict  for  him. 
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Hawkim,  in  Michaelmas  Term,  had  obtained  a  rule  to 
enter  a  verdict  for  the  plaintiff  on  the  ground  that,  under 
the  circumstances,  the  lease  granted  to  John  DaTies  had 
merged. 

Bavin  and  J.  Browm  now  shewed  cause. — The  question 
is,  whether  the  term  vested  in  the  husband  meiged  in  the 
estate  in  fee  devised  to  his  wife  by  the  will  of  Cliffe  Hatdi, 
there  being  issue  of  the  marriage.  The  estate  which  the 
husband  has  during  the  life  of  his  wife  is  distinct  from  an 
estate  by  the  curte^.  The  husband,  during  the  life  of 
the  wife,  is  tenant  by  the  curtesy  initiate,  and  afterwards 
tenant  by  the  curtesy  consummate  (a).  This  is  an  in- 
terest which  he  takes  by  operation  of  law.  In  SheppardTs 
Touchstone,  by  Atherley,  p.  303,  note  {a),  it  is  said:  If  a 
person  possessed  of  a  term  of  years  makes  the  revenioner 
his  executor,  ^  there  will  be  no  merger  of  the  term,  fer  an 
estate  which  comes  to  a  man  by  act  of  law  in  oadre  dM^ 
as  executor,  administrator,  in  right  of  his  wife,  &c.,  will  not 
merge  an  estate  which  be  is  either  already  seised  o^  or  whidi 
afterwards  comes  to  him  by  act  qflaw^ashj descent,  by  the 
curtesy,  &c.  But  it  seems  to  be  held  that  an  estate  held 
in  autre  droit  will  merge  at  law  (though  not  in  equity)  in 
an  estate  subsequently  acquired  by  purchase.**  Again,  at 
page  347,  note  {a),  it  is  said:  ^  If  there  be  tenant  for  year% 
and  the  reveruon  in  fee  simple  descends  to  or  is  purdiased 
*oy  him,  the  term  of  years  is  merged  in  the  inheritance,  and 
shall  never  exist  any  more.  But  they  must  come  to  one 
and  the  same  person  in  one  and  the  same  right ;  else,  if 
the  freehold  be  in  his  own  right,  and  he  has  the  term  in  right 
of  another  (en  auter  droit),  there  there  is  no  merger.^  /V 
lyblank  v.  Hawkins  (&),  shews  that  where  an  estate  in  fee 
vests  in  a  feme  covert,  the  interest  of  the  husband  and 
(a)  Co.  Litt.  30  a.  (li)  1  DougL  129. 


TRINITY  TERM,    2  3    VICT.  769 

wife  is  a  seisin  in  fee  of  both  in  right  of  the  wife.     In        I860. 

Sugden's  Vend.  &  Pur.  p.  504,  13th  edition,  it  is  said  that      'T^"^ 

the  position  of  Lord  Coke,  that  a  man  cannot  have  a  term       _  «• 
'         ,       ^  Davies. 

for  years  in  his  own  right  and  a  freehold  in  autre  droits  to 
consist  together  (a),  appears  to  be  contradicted  by  the  case 
ot  Lichden  v.  Winsmore  (i),  and  that  "  it  is  clear,  that  if  in 
a  case  like  this  the  coalition  be  not  occasioned  by  the  act 
of  the  termor,  the  term  will  not  merge.     Thus  the  descent 
of  the  fee  upon  the  wife  of  a  termor  for  years,  after  the 
intermarriage,  will  not  drown  the  term,  because  the  estates 
do  not  coalesce  by  the  act  of  the  termor  for  years  (c),  and 
the  term  he  holds  in  his  own  right,  and  the  freehold  in 
right  of  his  wife."     Great  injustice  might  ensue  if  a  term 
of  999  years  merged  in  an  estate  for  life.    [fVUde,  B. — In 
the  report  of  Plat  v.  Sleep,  in  1  Buhtrode,  118,  Crooke,  J., 
makes  a  distinction  where  the  husband  is  tenant  by  the 
curtesy :   he  says :    **  If  the   husband   after   the  descent, 
had  issue  by   his  wife,  so   that  he  was  thereby   entitled 
to  be  tenant  by  the  curtesy,  and  so  that  hereby  he  was 
to  have  this  in  his  own  right,  this  would  have  very  much 
enforced  the  case."]     Where  husband  and  wife  are  seised 
in  fee  in  right  of  the  wife,  their  title  is  thus  pleaded: — 
'<  Whereas    A.  B.,  and  C.   his   wife,   before   and   at  the 
time   of  the  making  of   the  indenture  hereinafter   men- 
tioned, were  seised  in  their  demesne  as  of  fee,  in  right  of 
the  said  C,  of  and  in  the  tenements  and  premises  hereinafter 
mentioned;*^  2  Chit.  Plead.  404,  7th  ed.  But  tenancy  by  the 
curtesy  is  thus  pleaded. — *'  Whereas  one  E.  F.,  before  and 
at  the  time  of  the  making  of  the  indenture  hereinafter  men- 
tioned, was  seised  of  the  tenements  hereinafter  mentioned  to 
have  been  demised,  in  his  demesne  as  of  freehold  for  the  term 

(a)  Co.  Lit.  338,  b.  (c)  Citing  Zadfy  Piatt  v.  Sleap, 

lb)  2  Rol.  Rep.    472;    S.  C.  Cro.Jac.275;  S.C.  1  Bulst  118; 

Yin.  Ab.  Extinguishment  (A.),  Jenkins  2nd  Cent.,  pi.  3d;  Dae 

pi.  10,  nom.  Lifuden  v.  Windsmore,  v.  Pett,  11  A.  &  £.  842. 
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of  his  life,  as  tenant  thereof,  by  the  law  of  England  :**  p.  406. 
There  are  numerous  authorities  that  an  estate  by  the  cur- 
tesy begins  after  the  death  of  the  wife.  Littleton,  sect.  35, 
says:  ^*  Tenant  by  the  curtesy  of  England  is,  where  a  man 
taketh  a  wife  seised  in  fee  simple,  or  in  fee  tail  general,  or 
seised  as  heir  in  tail  especial,  and  hath  issue  by  the  same 
wife,  male  or  female,  bom  alive,  albeit  the  issue  after  dieth 
or  liveth,  yet,  if  the  wife  dies,  the  husband  shall  hold  the 
land  during  his  life,  by  the  law  of  England."  Again, 
sect.  52,  *'  And  memorandum,  that  in  every  case  where  a 
man  taketh  a  wife  seised  of  such  an  estate  of  tenements, 
&c.,  as  the  issue  which  he  hath  by  his  wife,  may,  by  possi- 
bility, inherit  the  same  tenements  of  such  an  estate  as  the 
wife  hath,  as  heir  to  the  wife ;  in  this  case,  after  the  deceam 
of  the  wife^he  shall  have  the  same  tenements  by  the  curtesj 
of  England,  but  otherwise  not."  Blackstone  also  treats  the 
estate  as  commencing  on  the  death  of  the  wife,  and  says  (a): 
**  There  are  four  requisites  necessary  to  make  a  tenancy  by 
the  curtesy ;  marriage,  seisin  of  the  wife,  issue^  and  death 
of  the  wife."  Again,  in  I  Cruise  Dig.  tit  5,  chap.  1,  &  1, 
pi.  4,  it  IS  said  that  Littleton's  description  of  this  estate 
points  out  those  four  circumstances  as  absolutely  required 
to  the  existence  of  this  estate.  As  soon  as  the  husband 
hath  issue,  his  title  as  tenant  by  the  curtesy  becomes 
initiate,  and  cannot  afterwards  be  defeated  by  the  death  of 
the  issue :  Paine^s  Case  (i).  In  (^o.  Lit.  30  a.  Lord  CokSf 
after  adverting  to  the  four  things  necessary  tp  make  an 
estate  by  the  curtesy,  says :  **  And  albeit  the  state  be  not 
consummate  until  the  death  of  the  wife,  yet  the  state  hath 
such  a  beginning  after  issue  had  in  the  life  of  the  wife  as  is 
respected  in  law  for  divers  purposes.  First,  after  issue 
had  he  shall  do  homage  alone,  and  is  become  tenant  to  the 
lord,  and  the  avowrie  shall  be  made  only  upon  the  husband 
in  the  life  of  the  wife.  Secondly,  if  after  issue  the  hos- 
(a)  2  Black.  Com.  127.  (h)  S  Bep.  34  a. 
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band  maketh  a  feoffment  in  fee,  and  the  wife  dieth,  the 
feoffee  shall  hold  it  during  the  life  of  the  husband,  and  the 
heir  of  the  wife  shall  not  during  his  life  recover  it  in  sur 
cut  in  vitd;  for  it  could  not  be  a  forfeiture,  for  that  the 
estate,  at  the  time  of  the  feoffment,  was  an  estate  of  tenancy 
by  the  curtcsie  initiate,  and  not  consummate."  Reference 
is  there  made  to  Littleton,  sect  90,  where  it  is  said :  ^'Nota : 
none  shall  do  homage  but  such  as  have  an  estate  in  fee 
simple,  or  fee  tail,  in  his  own  right,  or  in  the  right  of  an- 
other, &c.  For  if  a  woman  hath  lands  or  tenements  in  fee 
simple,  or  in  fee  tail,  which  she  holdeth  of  her  lord  by 
homage,  and  takcth  husband,  and  have  issue,  then  the 
husband  in  the  life  of  the  wife  shall  do  homage,  because 
he  hath  title  to  have  the  tenements  by  the  curtesy  of  Eng- 
land if  be  survivetb  his  wife,  and  also  he  holdeth  in  right 
of  his  wife."  Here  the  tenancy  by  the  curtesy  is  not  an 
immediate  reversion  expectant  on  the  determination  of  the 
term  of  years,  but  there  is  an  intermediate  estate,  viz. 
the  estate  of  the  husband  and  wife  in  right  of  the  wife. 
An  interesse  termini  will  not  merge  in  an  estate  in  fee : 
Doe  d.  Rawlings  v.  Walker  {a).  There  Bayleyy  J.,  in  deli- 
vering the  judgment  of  the  Court,  said,  <'  Now,  what  is  the 
doctrine  of  merger,  and  the  principle  upon  which  it  is 
founded?  Blackstonc,  in  2  Gomm.  177,  describes  it  as 
occurring  when  a  greater  and  a  less  estate  coincide  and 
meet  in  one  and  the  same  person,  without  any  intermediate 
estate ;  and  he  puts  as  an  instance  where  tenant  for  years 
obtains  the  fee.  Bacon,  in  his  Abridgment,  tit  Leases  (R), 
describes  it  as  occurring  where  there  is  an  union  of  the 
fireehold  or  fee  and  a  term  for  years  in  one  person  at  the 
nine  time,  in  which  case  the  greater  estate  merges  and 
drowns  the  latter,  because  they  are  inconsistent  and  in- 
compatible ;   and    Mr.   Preston  describes  it  as   the  con- 

(a)  5B.  &C.  111. 
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elusion  of  law  on  the  union  of  two  estates.**  Burton  v. 
Barclay  (a)  is  also  an  authority  that  an  intermediate 
estate  will  operate  to  prevent  a  merger.  [^Pollock,  C.  B. 
— If  a  husband  is  possessed  of  a  term  of  years,  and 
after  marriage  the  fee  descends  upon  his  wife,  the  term  of 
years  is  not  merged  in  the  inheritance ;  then  why  should 
it  be  in  the  case  of  a  devise  to  the  wife  ?]  The  estate  for 
life  and  the  estate  which  the  husband  has  in  right  of  his 
wife  are  not  concurrent  estates,  for  the  latter  may  come  lo 
an  end  before  the  death  of  the  wife,  and  consequently  the 
tenancy  by  the  curtesy  consummate  may  never  take  eflect 

Cr.  O.  Morgan  and  Garth,  in  support  of  the  rule. —  As  t 
general  rule,  whenever  a  greater  and  a  less  estate  coincide 
or  meet  in  the  same  person,  the  less  is  merged  in  the 
greater.  This  rule,  however,  is  subject  to  exception.  Where 
real  estate  comes  to  the  wife  during  marriage,  the  husband 
has,  before  issue  bom,  an  estate  commensurate  with  the 
joint  lives  of  himself  and  his  wife,  both  being  seised  together 
in  her  right  by  entireties ;  and  the  estate  of  the  husband  is 
a  freehold  interest:  Macqueen  on  Husband  and  Wife,  p.  27; 
Piggot's  Treatise  of  Com.  Recov.  p.  72.  Therefore  if  the 
husband  is  at  the  same  time  possessed  of  a  term  of  years, 
the  case  falls  within  the  general  rule  as  to  merger.  Then 
what  is  the  extent  of  the  exception  ?  It  is  said  that  the 
rule  docs  not  apply  where  the  two  estates  meet  in  the  same 
person  in  different  rights;  but  it  is  submitted  that  the 
exception  is  limited  to  cases  where  the  union  takes  place 
by  act  of  the  law.  In  Cruise's  Digest,  tit  xxxix.,  Merger, 
s.  49,  p.  53,  it  is  said,  *'  But  where  two  estates  meet  in  the 
same  person  in  different  rights,  merger  will  not  ensue 
unless  the  union  takes  place  by  act  qf  the  party;  as  where 
the  husband  holding  a  term  in  right  of  his  wife  purchases 

(a)  7  Bing.  745. 
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the  reversion ;  or  the  lessee  assigns  his  term  to  the  wife  of 
the  lessor ;  or  where  an  executor  has  a  term  in  right  of  his 
testator  and  purchases  the  reversion."    Therefore  the  ques* 
tion  resolves  itself  into  this — is  a  devise  to  the  wife,  assented 
to  bj  the  husband,  the  act  of  the  law  or  the  act  of  the 
party  ?     It  has  been  suggested  that  great  injustice  might 
ensue  if  a  term  of  999  years  merged  in  an  estate  for  life. 
But  where  the  union  of  the  two  estates  is  caused,  not  by 
the  act  of  the  party,  but  in  invitum,  the  law  says  that  the 
person  in  whom  the  estates  coalesce  by  the  act  of  the  law 
shall  not  be  thereby  damnified.     It  is  different  where  the 
coalition  is  caused  by  the  act  of  the  party,  for  **  volenti  non 
fit  injuria."  Here  there  was  nothing  to  prevent  the  husband 
from  disclaiming  the  estate  devised  to  his  wife.     In  order 
to  consummate  a  gift  to  the  wife,  there  must  be  an  assent 
on  the  part  of  the  husband,  either  express  or  implied ;  and 
if  the  husband  abstains  from  giving  bis  assent,  no  estate 
will  vest  in  the  wife.    In  Shep.  Touch,  p.  285,  after  stating 
that  a  feoffment,  gift,  grant  or  lease  in  writing  may  become 
void  by  rasure,"  &c.,  it  said,  "  Also  they  may  become  void 
by  disagreement  or  refusal ;  and  this  may  be  either  by 
the  disagreement  of  the  party  himself  to  whom  it  is  made, 
or  by  the  disagreement  of  another; — of  the  party  himself^ 
for  no  estate  can  be  .made  to  a  man  of  anything  in  fee 
simple,  for  life,  or  otherwise,  against  his  will ;  and  therefore, 
by  his  disagreement  or  refusal  of  it,  the  estate  itself  and  the 
deed  whereby  it  is  conveyed  may  become  void ; — by  the 
disagreement  of  another;    as  the  husband,  in  case  of  a 
fisoffment  &c.  made  to  his  wife,  may  by  disagreement  avoid 
it.*'  Also,  in  Co.  Lit.  3  a,  it  is  said,  **  A  feme  covert  cannot 
take  anything  of  the  gift  of  her  husband,  but  is  of  capacity 
to  purchase  of  others  without  the  consent  of  her  husband." 
Agpdn,  in  Shep.  Touch.,  p.  235«  it  is  said,  '*A  woman 
eovert  may  be  a  grantee,  but  her  husband  may  by  his  dis- 
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agreement  avoid  the  grant."    In  this  respect  there  is  no 
distinction  in  principle  between  a  gift  inter  vItos  and  a 
devise :  in  neither  case  is  the  ^-ife  a  purchaser  for  a  valuaUe 
consideration.     Where  a  man  seised  of  the  freehold  marries 
a  woman,  termor  for  years,  the  term  is  cast  upon  htm  bj 
the  act  of  the  law:  Sugdens  Vend,  and  Purch.,  voL  3, 
p.  22, 10th  ed.     Formerlj  it  was  considered  that  there  were 
three  qualifications  of  the  rule ;  first,  that  the   two  estates 
most  come  to  one  and  the  same  person  in  one  and  the 
same  right ;  secondly,  that  a  man  cannot  have  a  term  for  years 
in  his  own  right,  and  a  fireehold  in  antie  droit,  to  consist  to- 
gether ;  thirdly,  that  a  man  may  have  a  freehold  in  his  own 
right,  and  a  term  in  autre  droit.    The  two  latter  propositions 
were  laid  down  by  Lord  Cake  (a),   and  adopted  by  HoU^ 
C.  J.,  in  Gage  v.  Adtm  (6),  and  by  Ixxd  Kemj^om  in  fFebb  v. 
Xussell  (e).     These  propositions  are  examined  in  Preston 
on   Conveyancing,   voL   3,  p.   276;   and   the   ccmdusioQ 
drawn  froma  review  crf'the  case  of  Flair.  Sleep  'd)  andc^her 
authorities  is,  not  that  no  merger  vrill  take  place  becanse 
the  two  estates  are  held  in  difierent  rights,  or  because  the 
freehold  is  held  by  the  owner  of  the  term  in  his  own  right, 
and  the  term  in  autre  droit,  but  only  that  the  accession  of 
one  estate  to  another  meielv  bv  the  etct  of  Icacy  will  not 
occasion  a  merger  where  the  two  estates  are  held  in  different 
rights.     Here  the  two  estates  coalesce  thnoogh  the  act  of 
the  party,  for  the  husband  has  assented  to  the  bequest.     If 
he  bad  disclaimed,  there  would  have  been  an  intervening 
estate  in  the  heir,  which  would  have  prevented  a  merger. 
Burton  on  R eal  Property,  secL  901 , p.  295, 7 th  ed.,  and  Wms. 
on  Elxecntors,  vol.  1,  p.  566,  5th  ed.,  axe  also  authorities  for 
the  position  that,  when  either  of  the  two  estates  becomes 
vested  in  tbe  owner  by  ad ^ktw,  there  will  be  xm>  merger:  but 

(a)  Co.  Litt.  SSS  h.  (r'i  S  T,  R.  SM. 

(f)  1  Silk.  S25,  3S6.  (iH  1  Bnlso.  IIS. 


TRINITY  TERM,    23   YICT. 

where  the  coalition  is  bj  the  act  of  the  party ^  the  less  estate 
will  merge.     Moreover,  upon  the  birth  of  issue,  the  hus- 
band became  possessed  in   his  own  right.      Before  issue 
bom  the  husband  had  a  freehold  estate  for  the  joint  lives 
of  himself  and  his  wife.     After  the  birth  of  issue,  the  nature 
of  the  estate  was  altered.   In  the  case  of  a  tenant  in  special 
tail,  the  husband  by  having  issue  takes  a  fee  simple,  so  that 
the  lands  are  descendible  to  the  wife's  issue  by  any  other 
husband :  Paine^s  case  (n).    Lord  Coke^  speaking  of  villenage, 
9ajs{b)  **  If  a  man  hath  a  villein  in  the  right  of  his  wife,. he 
shall  have  the  perquisite  also  in  her  right.     But  if  the  pur- 
chase be  after  issue  had,  then  the  baron  shall  have  the  per- 
quisite to  him  and  his  heirs;  because  by  the  issue  he  is 
entitled  to  be  tenant  by  the  curtesy  in  his  own  right."  The 
passage  cited  from  Co.  Lit.  30  a,  where  it  is  said  that  after 
issue,  the  husband  "  shall  do  homage  alone,  and  is  become 
tenant  to  the  lord,  and  the  avowry  shall  be  made  only  upon 
the  husband  in  the  life  of  the  wife,"  shews  that  he  is  pos- 
sessed in  his  own  right ;  for  before  issue,  the  husband  and 
wife  would  do  homage;  and  the  form  of  avowry  at  common 
law,  given  in  Gilbert  on  Distresses,  p.  183,  is  this: — the 
lord  says  J.  S.,  his  very  tenant,  was  seised  in  fee  of  the 
locus  in  quo,  and  that  he  holds  of  him  by  homage,  &c.,  of 
which  service  the  lord  was  seised  by  the  hands  of  the  said 
J.  S.,  &c.     [Pollocky  C.  B. — Suppose  the  wife  was  divorced 
a  vinculo  matrimonii,  would  the  husband  retain  the  estate  ?] 
That  the  husband  has  an  estate  in  his  own  right  also  appears 
from  the  following  passage  in  Co.  Lit.  67  a : — '*  So,  if  a  man 
and  his  wife,  be  seised  in  fee  of  a  seigniorie  in  the  right  of 
his  wife,  the  husband  shall  not  receive  homage  alone,  but 
he  and  his  wife  together.     But  if  the  husband  in  that  case 
hath  issue  by  his  wife,  then  he  shall  receive  homage  alone 

(a)  8  Rep.  S5  h.  (b)  Co.  Litt.  124  b. 

VOL.  ▼• — M.  B.  E  E  B  EXCH; 
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during  the  life  of  his  wife ;  and  the  reason  is,  because  be, 
by  having  of  issue,  is  entitled  to  an  estate  for  term  of  his 
own  life,  in  his  own  right,  and  yet  is  seised  in  fee  in  the 
right  of  his  wife,  so  as  he  is  not  a  bare  tenant  for  life." 
Also,  at  124  a,  it  is  said,  **If  an  executor  hath  a  villeine 
for  years,  and  the  villeine  purchases  lands  in  fee,  the 
executor  entreth,  he  shall  have  the  whole  fee  simple ;  but 
because  be  had  the  villein  in  auter  droit,  viz.,  as  executor 
to  the  use  of  the  dead,  it  shall  be  assets  in  his  bands." — 
They  also  referred  to  Burton  on  Real  Property,  sect.  (350)^ 
p.  121,  7th  ed. ;    Sngden*s  Vend  and  Purch.,  a  16,  pL  7, 
p.  505,  13th  ed.;  Rast.  Ent.  580,  pi  6;  Jenk.  2  Cent.  73; 
Bracebridge  v.  Cook{a)\  Farley  v.  Leigh  {b\ 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  of  ejectment.    The 

plaintiff  was  the  daughter  of  one  Cliffe  Hatch,  the  testator. 

He  was  seized  in  fee  of  the  premises  in  question,  and  died 

in  May,  1849.     By  his  will,  dated  the  23rd  February,  1845, 

he  devised  the  premises  in  question  to  Frances  Davies,  the 

defendant,  charged  with  an  annuity  of  50i!.  to  the  plaintiff, 

with  a  right  of  entry  if  the  annuity  should  be  in  arrcar, 

which  it  was  before  the  action  was  brought.     The  other  dc* 

fendant,  John  Davies^  the  husband  of  Frances,  had  a  term 

of  twenty-one  years  in  the  premises,  under  a  lease  from 

Cliffe  Hatch  dated  the  2Dd  September,  1844,  at  the  rent  of 

70/.  a  year.     He  had  been  in  possession  from  1844  to  the 

present  time.   He  bad  issue  living  by  bis  wife  Frances.    It 

was  contended  for  the  plaintiff  that  the  defendant's  term 

had  merged  in  the  fee  which  had  been  devised  to  his  wife ; 

and  whether  it  had  or  not  was  the  question.     The  learned 

(a)  Plow.  418.  (b)  2  Exeh.  446. 
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Judge  directed  a  verdict  for  the  defendant,  and  we  are  of 
opinion  that  he  was  right  in  so  doing. 

It  appears  to  have  been  thought  by  Lord  (]oke  that  a 
man  could  not  bj  possibility  have  a  term  for  years  in  his 
own  right  and  a  freehold  in  auter  droit  to  consist  together : 
Co.  LitL  338  b.  But  this  position  cannot,  as  Sir  Edward  ~ 
Sugden  says  in  his  work  on  Vendors  and  Purchasers,  be 
maintained  after  the  decision  in  Plat  v.  Sleep.  That  case 
is  reported  in  several  books:  Cro.Jac.  275;  I  Bulst  118; 
Jenkins,  2nd  Century,  38,  and  is  the  most  important  case 
on  the  subject  It  was  there  held  that,  the  husband  being 
termor  and  the  fee  descending  upon  the  wife,  there  was 
no  merger.  No  doubt  was  thrown  upon  this  case  in  the 
course  of  the  argument;  its  authority  has  not  been  assailed 
by  |iny  of  the  text  writers,  and  it  must,  we  think,  be  ac- 
cepted as  good  law.  The  two  estates  may  therefore  consist 
together  if  held  in  separate  rights,  one  in  the  right  of 
the  husband,  the  other  in  the  right  of  the  wife. 

It  was  argued,  however,  that  this  position  was  subject  to 
exception,  and  that  if  the  second  estate  be  acquired  by  the 
act  of  the  husband  himself,  instead  of  descending  by  opera- 
tion of  law  upon  him,  in  right  of  his  wife,  the  doctrine  of 
merger  would  apply.  Authority  is  not  wanting  for  this 
contention,  and  several  dicta  were  cited  in  support  of  it.  On 
the  other  hand,  the  contrary  principle  appears  to  have  been 
contended  for  in  Lichden  v.  Winsmare  (a).  That  case  was 
of  a  term  for  years — the  reversion  to  A.  who  married,  and 
the  lessee  afterwards  granted  his  estate  to  the  husband.  It 
was  said — though  no  decision  was  finally  had  upon  it— 
that  the  two  estates  did  not  merge,  as  the  husband  held 
them  in  different  rights-*the  term  in  his  own  right  and 
the  reversion  in  right  of  bis  wife ;  and  thii  though  he  ac- 
quired the  term  by  grant.     The  opinions  of  Lord  HoU  ixt 

(a)  2  Roll.  Rep.  472. 

£  n  E    M 
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Gage  v.  Acton  {a\  and  Hcbarty  C.  J.,  in  Young  v.  Brad- 
ford (b)y  tend  still  further  to  throw  doubt  on  the  proposition 
contended  for. 

It  is  unnecessary  however  for  the  decision  of  this  case  to 
pursue  this  branch  of  the  subject,  or  to  give  anj  opinion 
'  upon  the  true  result  of  the  conflicting  dicta  to  be  found 
in  the  old  books  regarding  it  For  assuming  that  the  acts 
of  the  party  himself  in  acquiring  the  one  estate  may  cause 
a  merger  of  the  other  estate,  though  the  two  estates  be 
held  in  different  rights,  we  are  of  opinion  that  the  reversion 
in  this  case  was  not  acquired  by  the  act  of  the  party 
himself  in  the  sense  in  which  that  term  is  used  in  the  cases 
to  which  reference  has  been  made. 

In  the  present  case  the  reversion  came  to  the  wife  by 
devise,  and  through  the  wife,  and  in  her  right,  to  the  hus- 
band. It  is  only  by  a  forced  construction  of  the  woids 
that  this  could  be  called  an  acquiring  of  the  estate  by  the 
husband's  own  act  It  was  argued  that  he  might  renounce 
all  benefit  from  the  devise,  and  therefore  if  he  took  no 
step  to  do  so  he  acquired  by  his  own  act ;  but  in  this  view 
we  cannot  acquiesce ;  and  we  are  of  opinion  that  the  ap- 
plication of  such  a  rule,  if  it  exist  at  all,  must  be  limited 
to  cases  of  active  and  immediate  acquisition  by  the  party 
in  whom  the  estates  meet,  and  cannot  be  extended  to  a 
possession  by  a  husband  in  right  of  a  wife  under  a  devise 
made  to  her. 

If  by  the  party's  own  act  anything  so  general  be  under- 
stood as  was  contended  for  in  the  argument,  it  would  be 
difficult  to  maintain  the  authority  of  Bracebridge  v.  Cook  (r). 
It  there  was  laid  down,  that  if  a  man  seized  of  the  freehold 
intermarry  with  a  woman,  termor  for  years,  the  term  is 
not  extinct,  but  the  husband  is  possessed  of  the  term  in 
right  of  his  wife.      And  yet  it  might  equally  be  argued 

(a)  1  Salk.  326.  (b)  Hob.  3. 

(e)  Plow.  Com.  417. 
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that  the   marriage   was  voluntary,  and  that  he  therefore 
acqnired  the  lease  by  his  own  act. 

Another  point  was  taken  in  the  argument.  It  was  said 
that  the  husband  in  truth  held  both  estates  in  his  own  right ; 
that  having  issue  bom,  he  was  already  tenant  by  the  courtesy 
of  England  as  well  as  termor.  Hb  wife  is  still  living,  but 
it  was  contended  that  this  made  no  difference*  Lord  CbA^ 
says,  Co.  Litt.  30  a. : — **  Four  things  do  belong  to  an  estate 
of  tenancy  by  the  courtesy,  namely,  marriage,  seisin  of  the 
wife,  issue,  and  death  of  the  wife."  And  again,  he  says, — 
^  That  albeit  the  state  (of  tenant  by  the  curtesy)  be  not 
consummate  until  the  death  of  the  wife,  yet  it  has  such 
a  beginning  after  issue  had  in  the  life  of  his  wife,  that  it  is 
respected  in  law  for  divers  purposes."  And  he  calls  this 
estate  a  tenancy  by  the  curtesy  ^initiate"  and  not  '^ con- 
summate." He  also  mentions  the  purposes  for  which  such 
estate  is  considered  in  law  to  exist  during  the  life  of  the 
vrife :  such  as  doing  homage  to  the  lord  and  avowry*  Ac* 
cording  to  this  high  authority  then,  it  would  seem  that 
until  the  wife's  death,  when  the  estate  would  be  ^con- 
sommate,"  the  husband  would  only  be  the  tenant  by  the 
curtesy  for  certain  limited  purposes.  No  decirion,  or  even 
dictum,  was  cited  to  shew  that  the  husband  during  the 
wife*s  life  was  tenant  by  the  curtesy  in  any  more  extended 
sense.  And  in  the  absence  of  all  decision,  we  see  no 
ground  for  confounding  the  distinction  between  ^initiate" 
and  ^consummate,"  taken  by  Lord  Coief  and  for  holding 
that  the  husband,  during  the  wife's  life,  is  tenant  by  the 
curtesy  for  any  further  purposes  than  those  which  he 
enomcrates. 

We  are  therefore  of  opinion  that  this  ground  for  ccm- 
^fnAing  that  the  defendant's  term  has  merged  also  fails ; 
dnt  the  verdict  was  properly  entered  for  the  defendant, 
aod  diat  this  role  oog^t  to  be  discharged. 

Rule  dischaiged. 


KXCllKQUEK   RErORTS. 


and  effects.'* 


May  25,      Tredinnick  17.  Oliver. — WiLLiAM  (yHARLES,  Garnishee. 
The  Court  will  J[N  this  case  the  defendant^  Oliver,  had  been  owner  of 

not  grant  a  . 

writof  probibi.  thirty-five  shares  in  a  mine  in  Cornwall,  worked  on  the  cosl- 
iheLdrd  book  principle,  called  **The  Old  Tolgus  United  Mines.** 

from^rocecd-  ^^  ^^^  ^^^^  March,  1859,  one  Francis  Bill  purchased 
atuichrocnr  ^hese  shares  of  Oliver  and  received  from  bim  a  transfer  of 
offharcfina    ^jj^n,    ^ut  did  not  get  it  registered.     On  the  15th  May 

mining  Com-  »  d  o  j 

paiif ,  worked     p,  giU  sqU  ^jje  shares  to  one  Cooke,  and  signed  a  transfer 

on  the  oott-  ^ 

bookprinci-      of  them  to  him.     On  the  same  day  C.^ooke  applied  to 

pie,  upon  the 

suggestion  that  William  Charles,  the  purser  of  the  mine,  to  register  the 
not  "goods       transfer,  but  he  refused  to  do  so,  stating  that   he  had 
received  the  following  notice  of  an  attachment  having  been 
placed  upon  them : — 
**  To  William  Charles,  Secretary  and  Purser  to  the  Okl 

'^  Tolgus  United  Mines. 

"Uthday  of  May,  1860. 
**  Take  notice,  that  by  virtue  of  an  action  entered  in  the 
Lord  Mayor's  Court,  London,  on  the  Hth  day  of  May, 
I860,  against  Arthur  Oliver,  defendant,  at  the  suit  of 
Robert  Tredinnick,  plaintiff,  in  a  plea  of  debt  upon  de- 
mand  of  1000/. : 

*^  I  do  attach  all  such  monies,  goods  and  effects  as  you 
now  have,  or  which  hereafter  shall  come  into  your  hands 
or  custody,  of  the  said  defendant : 

**  To  answer  the  said  plaintiff  in  the  plea  aforesaid,  and 
that  you  are  not  to  part  with  such  monies,  goods  or 
effects  without  licence  of  the  said  Court. 

**  Jacob  Michael,  "  Christopher  Fitch, 

Plaintiff's  Attorney,  **  Serjeant-at-Mace, 

of  7  Old  Jewry.  •'  Lord  Mayor's  Court  Office." 


if 
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The  value  of  the  shares  had  considerably  increased^  and 
Cooke  gave  F.  Bill  notice  that  he  should  buy  other  shares 
and  bold  F.  Bill  responsible  for  the  loss.  F.  Bill  served 
W.  Charles,  the  purser  of  the  mine,  with  notice  that  the 
attachment  was  illegal,  but  he  refused  to  take  any  steps  to 
remove  it. 

Phipsan  now  moved,  on  the  part  of  F.  Bill,  for  a  rule 
calling  on  the  plaintiff  to  shew  cause  why  a  prohibition 
should  not  issue  to  prohibit  the  plaintiff  and  the  Lord 
Mayor's  Court  from  taking  any  further  proceedings  on  the 
attachment — The  shares  in  this  mine  are  not  goods  or 
effects  in  the  possession  of  the  garnishee.  Watson  v. 
8pratley{a)  decided  that  a  share  in  a  joint  stock  mining 
Company  is  not  goods,  wares,  or  merchandize  within  the 
17th  section  of  the  Statute  of  Frauds.  A  share  in  such  a 
Company  is  a  mere  interest  in  the  profits  of  the  partnership. 
Under  these  circumstances  a  superior  Court  has  power  to 
restrain  the  Lord  Mayor's  Court  from  proceeding  on  the 
attachment.  It  is  true  that  there  is  no  instance  in  which  a 
prohibition  has  issued  where  the  inferior  Court  has  had 
jurisdiction  over  the  subject-matter.  Ex  parte  Smyth  {b) 
was  an  application  for  a  prohibition  to  restrain  the  Judicial 
Committee  of  the  Privy  Council  from  enforcing  a  certain 
proceeding  in  an  ecclesiastical  suit,  but  the  application 
was  refused  on  the  ground  that  the  question  was  one  of 
practice,  not  jurisdiction.  There  Littkdale,  J.,  said: — 
'*The  temporal  Courts  cannot  take  notice  of  the  practice 
of  the  ecclesiastical  Courts,  or  entertain  a  question  whether, 
in  any  particular  case,  admitted  to  be  of  ecclesiastical  cog- 
nizance, the  practice  has  been  regular.  The  only  instances 
in  which  the  temporal  Courts  can  interfere  by  way  of  pro- 

(fl)  10  Exch.  222.  (b)  3  A.  &  E.  719. 
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r. 
Oliver. 


1860.  hibiting  any  particular  proceeding  in  an  ecclesiastical  suit, 
Tredimnick  ^^  those  in  which  something  is  done  contrary  to  the  general 
law  of  the  land,  or  manifestly  out  of  the  jurisdiction  of  the 
Court.**  Here  the  inferior  Court  has  exceeded  its  juris- 
diction. [Martin^  6. — Suppose  the  Lord  Mayors  Court 
attached  the  fee-simple  of  an  estate,  could  we  interfere  ? 
Pollockf  C.  B. — Suppose  money  was  attached  which  was 
not  by  the  custom  of  London  attachable,  how  could  we  tell 
that  it  was  not  the  act  of  the  officer,  not  of  the  Court  ?] 
The  question  of  jurisdiction  might  be  raised  if  the  purser 
would  appear  and  plead  that  he  has  no  goods  or  effects  of 
the  debtor,  but  he  refuses  to  do  so.  [^Pollock,  C.  6. — We 
cannot  entertain  an  inquiry  whether  the  garnishee  has  in 
his  possession  any  goods  or  effects  of  the  debtor ;  if  so,  we 
might  be  called  upon  to  inquire  in  every  case  where  it  was 
suggested  that  a  false  affidavit  was  made  that  the  garnishee 
had  some  money  which  he  had  not.  We  must  take  it  for 
granted  that  the  Lord  Mayor's  Court  will  do  what  is  right 
when  the  case  conies  before  them.  Martin,  6. — It  is  said 
this  is  a  groundless  attachment,  but  that  is  a  question  for 
the  Lord  Mayor's  Court  to  decide.] 

Per  Curiam  (a), — There  will  be  no  rule. 

Rule  refused. 

(a)  Pollock,  C.  B.,  Martin,  B^  and  Wilde,  B. 
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Carr  v.  Ddckett.  •^«'««  6- 


T 


HE  first  count  of  the  declaration  stated,  that  the  plaintiff.  ^  declaration 

1     .  11    1        .         .  .  stated,  that 

during  all  the  time  in  that  count  referred  to,  carried  on  the  the  plaintiff 

trade  or  business  of  a  stone-mason  and  contractor,  and  shortly  ceruin  of  his 

before  the  time  of  the  committing  by  the  defendant  of  the  fy^auction,  * 

grievances  hereinafter  in   this  count  complained  of,   the  defendant^* 

plaintiff,  wishing  to  sell  certain  goods  and  chattels  of  the  ^Ti^vA"^ 

plaintiff,  mentioned  in  the  advertisement  hereinafter  stated,  concerning 

,  ,  ,  the  plaintiff 

caused  to  be  printed  an  advertisement  of  which  the  follow-  fnd  the  said 
jng  is  a  copy: — '^Grimvnth  Reservoir  Works,  Grattington,  amalicioasand 
near  Pateley  Bridge.    To  be  sold  by  auction,  by  Mr.  Francis  libel,  whereby 
Smith,  on  Monday  and  Tuesday,  January  30th  and  31st,  thaVtbTpiai^- 
1860,  at  the  above  works,  the  whole  of  the  working  plant,  {j^^^^^'"" 
the  property  of  Mr.  Emanuel  Carr,  consisting  of,"  &c.  (The  f^blt'h?^*' 
advertisement  then    mentioned   waggons,  carts,  sleepers,  unlawfully 
metal  rails,  planks,  and  a  variety  of  other  effects.)  ''The  tain  goods  the 

property  of 

sale  to  commence  each  day  at  twelve  o'clock.     Cotsgate  defendant,  and 

Hill,  Ripon.     January  the  19th,  1860."    And  the  defend-  informed  the 

ant  falsely  and  maliciously  caused  to  be  printed  and  pub-  fntended^dU^ 

lished  of  and  concerning  the  plaintiff,  and  of  and  concern-  J^in^ant'gave 

ins  the  said  intended  sale  as  advertised,  the  false,  scandal-  ^^^^^^  ^^'^ 

<^  '  '  the  same  were 

Otis,  malicious  and  defamatory  libel  following,  that  is  to  say —  **"  absolute 

JO'./         property,  and  in 

case  any  person 
should  purchase  them  he  would  be  held  responsible  :  thereby  roeanin?  to  cause  it  to  be  bclicTed 
that  no  person  could  safely  purchase  any  goods  at  the  said  adTertiseo  sale  :  by  means  of  which 
persons  were  prevented  from  attending,  and  the  sale  failed  altogether.  Plea :  that  the  plaintiff 
did  unlawfully  detain  certain  goods  the  property  of  the  dciendaot ;  and  that  the  defendant  was 
informed  and  believed  that  the  plaintiff  aid  intend  to  dispose  of  the  same  at  the  advertised  sale, 
and  thereupon  the  defendant  published  the  said  words  for  the  purpose  of  warning  all  persons 
from  purchasing  the  said  goods  so  unlawfully  detained  by  the  plaintiff,  and  not  otherwise.  On 
demurrer  to  the  plea : — Held,  that  though,  on  application  to  a  Judge  at  Chambers,  the  pica 
might  have  been  struck  out  or  amended,  yet  on  demurrer  it  was  good,  as  amounting  to  the 
general  issue :  per  totam  Curiam. 

Per  Bramwell,  B.,  that  the  plea  might  also  be  supported  on  the  ground  that  it  shewed  that 
the  alleged  defamatory  statements  were  true. 
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1800.        *^  I'o  Emanuel  Carr,  and  all  others  whom  it  may  concern : 
*^"T^''^^       Whereas  the  said  Emanuel  Carr  has  advertised  for  sale  by 
v«  auction,  at  Grimwith,  on  Monday  and  Tuesday  next,  a 

quantity  of  timber,  plant,  implements  and  materials ;  and 
whereas  the  said  Emanuel  Carr  unlawfully  detains  from  us 
certain  timber,  three-wheeled  carts,  waggons,  metals,  rails, 
crow-bars,  goliahs,  crabs,  guy-ropes,  bogies,  plant  and  ma- 
terials, also  at  Grimwith  aforesaid ;  and  also  certain  houses 
and  erections  there,  with  the  fixtures  therein,  the  property 
of  us,  the  undersigned,  and  which  we  are  informed  the  said 
Emanuel  Carr  also  intends  disposing  of:  Now  we  do  hereby 
give  you  notice,  that  the  same  are  our  own  absolute  pro- 
perty, and  we  shall  seek  to  recover  the  same  by  all  ways 
and  means  possible.  And  in  case  any  person  or  persons 
should  interfere  with,  purchase  or  become  possessed  of  the 
same  or  any  part  thereof,  such  person  or  persons  will  be 
held  responsible  to  us  for  the  same.  Dated  this  25th  day 
of  January,  1860.  Duckett  &  Head."  Thereby  mean« 
ing  to  cause  it  to  be  believed  that  no  person  could  safely 
purchase  any  goods  to  be  exposed  for  sale  at  the  said  adver- 
tised sale.  By  means  of  which  premises  persons  were  pre- 
vented from  attending  at  the  time  and  place  appointed  for 
the  sale  by  the  said  advertisement,  and  the  plaintiflT  was  then 
prevented  from  putting  up  the  said  goods  and  chattels  for 
sale,  and  became  unable  to  procure  a  fair  and  reasonable 
price  for  the  same,  and  the  said  intended  sale  failed  alto- 
gether ;  and  the  expenses  incurred  by  the  plaintiff  in  and 
about  preparing  for  the  said  intended  sale  produced  no 
advantageous  result  to  the  plaintiff. 

Plea. — That  before  and  at  the  time  of  the  committing  of 
the  grievances  complained  of  by  the  said  first  count,  the 
plaintiff  did  unlawfully  detain  from  the  defendant  certun 
timber,  three-wheeled   carts,  waggons,   metal-rails,   crow- 
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Carr  v.  Ddckett.  •^«'««  6. 


Ti 


HE  first  count  of  the  declaration  stated,  that  the  plaintiff.  ^  declaration 

,.,,,..  .  stated,  that 

during  all  the  time  in  that  count  referred  to,  carried  on  the  the  plaintiff 

trade  or  business  of  a  stone-mason  and  contractor,  and  shortly  ceruin  of  hia 

before  the  time  of  the  committing  by  the  defendant  of  the  by*auct?on"  * 

grievances  hereinafter  in   this  count  complained  of,   the  defendimt^* 

plaintiff,  wishing  to  sell  certain  goods  and  chattels  of  the  ^"^ul^uj?^ 

plaintiff,  mentioned  in  the  advertisement  hereinafter  stated,  concerning 

,  ,  .  the  plaintiff 

caused  to  be  printed  an  advertisement  of  which  the  follow-  fnd  the  Mid 

^  •        •  «    Tfc  •     «7     1       -r>i        •  intended  tale, 

jng  18  a  copy: — '^Grimwith  Reservoir  Works,  Grattmgton,  amalicioasand 

near  Pateley  Bridge.   To  be  sold  by  auction,  by  Mr.  Francis  libel,  whereby 

Smith,  on  Monday  and  Tuesday,  January  30th  and  31st,  thaVthcTpiai^- 

1860,  at  the  above  works,  the  whole  of  the  working  plant,  {jj^^^^n^" 

the  property  of  Mr.  Emanuel  Carr,  consisting  of,"  &c.  (The  £JS^j,Irh?^*' 

advertisement   then    mentioned   waggons,  carts,  sleepers,  ^°'^*'^^*^ 

metal  rails,  planks,  and  a  variety  of  other  effects.)  ''The  tain  goods  the 

property  of 

sale  to  commence  each  day  at  twelve  o'clock.     Cotsgate  defendant,  and 

which  he  was 

Hill,  Ripon.     January  the  19th,  1860."    And  the  defend-  informed  the 

ant  falsely  and  maliciously  caused  to  be  printed  and  pub-  fntended^di^ 

lished  of  and  concerning  the  plaintiff,  and  of  and  concern-  Sefcndant'cavo 

ine  the  said  intended  sale  as  advertised,  the  fabe,  scandal-  ^P^^^^  ^^^^ 

^  '  '  the  same  were 

ous,  malicious  and  defamatory  libel  following,  that  is  to  say —  ^"  absolute 

•'  °  •'         property,  and  in 

case  any  person 
should  purchase  them  he  would  be  held  responsible :  thereby  meaning  to  cause  it  to  be  bclieTcd 
that  no  person  could  safely  purchase  any  goods  at  the  said  adTertiseo  sale  :  by  means  of  which 
persons  were  prevented  from  attending,  and  the  sale  failed  altogether.  Plea :  that  the  plaintiff 
did  unlawfully  detain  certain  goods  the  property  of  the  defendant ;  and  that  the  defendant  was 
informed  and  believed  that  the  plaintiff  aid  intend  to  dispose  of  the  same  at  the  advertised  sale, 
and  thereupon  the  defendant  published  the  said  words  for  the  purpose  of  warning  all  persons 
from  purchasing  the  said  goods  so  unlawfully  detained  by  the  plaintiff,  and  not  otherwise.  On 
demurrer  to  the  plea : — //e/</,  that  though,  on  application  to  a  Judge  at  Chambers,  the  plea 
might  have  been  struck  out  or  amended,  yet  on  demurrer  it  was  good,  as  amounting  to  the 
general  issue :  per  totam  Curiam. 

Per  Bramweli,  B.,  that  the  plea  might  also  be  supported  on  the  ground  that  it  shewed  that 
the  alleged  defamatory  statements  were  true. 
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1860.        evidence  of  expreas  malice  which  he  might  do  onder  "not 

"^"^^      guilty."    The  plea  does  not  negative  malice  in  the  pablica- 

V.  tion  of  the  libel.     The  defendant  may  have  had  ample 

DUCKRT.  » 

time  to  request  the  plaintiff  to  pve  up  the  goods.  In  an 
action  for  slander  of  title,  the  questions  for  the  jury  are 
whether  the  words  are  fiilse  and  malicious,  and  whether  the 
special  damage  arose  therefrom :  Brook  ▼.  Ano/(a). 

Temple^  contra. — First,  the  plea  is  good.  It  states  that 
the  plaintiff  unlawfully  detained  the  defendant's  goods^  and 
that  the  defendant  was  informed  and  believed  that  the 
plaintiff  intended  to  dispose  of  them.  The  defendant 
could  not  tell  whether  the  plaintiff  really  meant  to  sell  the 
goods,  because  he  could  not  know  what  was  passing  in  die 
plaintiff*8  mind.  As  to  the  objection  that  this  plea  shuts 
out  evidence  of  malice,  if  that  were  to  prevail  a  defendant 
would  in  all  cases  be  prevented  from  pleading  a  justifica- 
tion. Besides  the  plea  shews  that  the  alleged  de&matory 
statement  is  true,  and  therefore  malice  is  immaterial.  The 
argument  for  the  plaintiff  goes  to  this  extent,  that  a  de- 
fendant cannot  plead  facts  shewing  that  the  matter  alleged 
to  be  libellous  is  true. — Secondly,  the  declaration  is  bad. 
In  order  to  maintain  an  action  for  slander  of  title,  there 
roust  be  malice  either  express  or  implied:  Hargrove  v.  Le 
Breton  {b).  This  declaration,  without  the  innuendo,  dis- 
closes no  cause  of  action.  It  does  not  allege  that  the 
defendant  slandered  the  title  of  the  plaintiff  to  his  goods, 
but  only  that  the  plaintiff  had  goods  of  the  defendant, 
which  the  plaintiff  intended  to  sell  with  his  own.  Then  the 
innuendo  is,  *^  thereby  meaning  to  cause  jt  to  be  believed 
that  no  person  could  safely  purchase  any  goods  to  be 
exposed  for  sale  at  the  said  advertised  sale."  That  innuendo 
is  bad  in  this  respect,  that  it  enlai^s  instead  of  explaining 
(a)  4  Exch.  521.  (fr)  4  Burr.  2422. 
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HE  first  count  of  the  declaration  stated^  that  the  plaintiff;  A  declaration 

stated,  that 

during  all  the  time  in  that  count  referred  to,  carried  on  the  the  plaintiff 

advertised 

trade  or  business  of  a  stone-mason  and  contractor,  and  shortly  certain  of  bia 
before  the  time  of  the  committing  by  the  defendant  of  the  f^auction?  * 
grievances  hereinafter  in   this  count  complained  of,   the  defendant^* 
plaintiff,  wishing  to  sell  certain  goods  and  chattels  of  the  '^u^lThe?^ 
plaintiff,  mentioned  in  the  advertisement  hereinafter  stated,  concerning 

,  ,  .  the  plaintiff 

caused  to  be  printed  an  advertisement  of  which  the  follow-  fnd  the  Mid 
jng  is  a  copy : — **  Grimwith  Reservoir  Works,  Grattington,  a  malicioas  and 
near  Pateley  Bridge.  To  be  sold  by  auction,  by  Mr.  Francis  iibel,  whereby 
Smith,  on  Monday  and  Tuesday,  January  30th  and  31st,  thaVthcTplai^- 
1860,  at  the  above  works,  the  whole  of  the  working  plant,  {jj^^^^''*''" 
the  property  of  Mr.  Emanuel  Carr,  consisting  of,"  &c.  (The  JJ^^blrh?^*' 
advertisement  then    mentioned   waggons,  carts,   sleepers,  unlawfully 

detained  cer- 

metal  rails,  planks,  and  a  variety  of  other  effects.)  *^The  tain  goods  the 

property  of 

sale  to  commence  each  day  at  twelve  o'clock.     Cotscate  defendant,  and 
Hill,  Ripon.     January  the  19th,  1860."    And  the  defend-  informed  the 
ant  falsely  and  maliciously  caused  to  be  printed  and  pub-  fDtended^dis!. 
lished  of  and  concerning  the  plaintiff,  and  of  and  concern-  Sefcn^ant'irave 
ine  the  said  intended  sale  as  advertised,  the  false,  scandal-  °/^^*^®  ^^*^^ 

o  '  '  the  same  were 

ous,  malicious  and  defamatory  libel  following,  that  is  to  say —  *»"  absolute 

•^  °  -^         property,  and  in 

case  any  person 
should  purchase  them  he  would  be  held  responsible  :  thereby  meaning  to  cause  it  to  be  bcIieTed 
that  no  person  could  safely  purchase  any  goods  at  the  said  adTertiseo  sale  :  by  means  of  which 
persons  were  prevented  from  attending,  and  the  sale  failed  altogether.  Plea :  that  the  plaintiff 
did  unlawfully  detain  certain  goods  the  property  of  the  defendant ;  and  that  the  defendant  waa 
informed  and  believed  that  the  plaintiff  aid  intend  to  dispose  of  the  same  at  the  advertised  sale, 
and  thereupon  the  defendant  published  the  said  words  for  the  purpose  of  warning  all  persons 
from  purchasing  the  said  goods  so  unlawfully  detained  by  the  plaintiff,  and  not  otherwise.  On 
demurrer  to  the  plea : — //e/</,  that  though,  on  application  to  a  Judge  at  Chambers,  the  plea 
might  have  been  struck  out  or  amended,  yet  on  demurrer  it  was  good,  as  amounting  to  the 
general  issue :  per  totam  Curiam. 

Per  Bramweli,  B.,  that  the  plea  might  also  be  supported  on  the  ground  that  it  shewed  that 
the  alleged  defamatory  statements  were  true. 
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I860,  evidence  of  express  malice  w*  defendant  says 
guilty."  The  plea  does  nr.  .-rtain  lawful  por- 
tion of  the  libel.  T>  '^  f*ct,  negatives  the 
time  to  request  the  •  'ly-  If  an  application 
action  for  slande*  jbers,  he  would  perhaps 
whether  the  w-  >  ed  it  to  be  amended ;  but, 
special  dam                          •»  good. 

2^  -I  am  of  the  same  opinion.     I  think  that  if 

lly.  ..legations  in  the  plea  were  proved,  and  the  jury 

^jt?  satisfied  that  the  publication  was  bon&  fide  and  without 
malice,  tbej  ought  to  find  a  verdict  for  the  defendant,  as 
upon  a  plea  of  not  guilty;  for,  if  the  facts  stated  in  this  plea 
are  true,  they  justify  the  publication  of  the  alleged  libel. 
This  is  more  like  an  action  for  a  false  representation  than 
the  ordinary  action  for  slander  of  tide.  The  plaintiff  sajs 
that  the  defendant  published  the  alleged  libel  without  *^  rea- 
sonable cause  ;**  the  defendant  states  that  the  plaintiff  un- 
lawfully detained  certain  timber  and  effects,  the  property 
of  the  defendant ;  that  the  defendant  was  informed  and 
believed  that  the  plaintiff  intended  to  dispose  of  the  same 
at  the  advertised  sale,  and  therefore  the  defendant  published 
the  words  for  the  purpose  of  warning  all  persons  from  pur- 
chasing the  goods  so  unlawfully  detained  by  the  plaintiff. 
If  that  is  really  the  truth,  there  ought  to  be  a  verdict  for 
the  defendant  upon  that  plea,  and  it  would  be  an  answer  to 
the  action. 

Bramwell,  B. — I  also  think  that  the  plea  is  good  on  the 
ground  already  stated,  that  it  amounts  to  the  general  issue ; 
for  it  would  not  be  proved,  unless  under  the  allegation  that 
the  defendant  published  the  alleged  libel  for  the  purpose  of 
warning  all  persons  from  purchasing  the  goods,  it  was 
shewn   that  it  was  done  bona  fide  and  without   malice. 
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There  is  another  ground  upon  which  this  plea  may  possibly 
be  good,  viz.  that  put  by  Mr.  Temple.  He  sajs  that  assum- 
ing the  publication  was  mala  fide,  or  not  done  for  the  pur-  9. 
pose  alleged,  still  the  plea  shews  that  all  the  defamatory 
statements  are  true.   That  may  be  so,  because  I  am  inclined 
to  think  that  the  defamatory  statement  must  be  read  thus — 
**  You  have  put  certain  things  up  for  sale :  you  are  unlaw- 
fully detaining  from  me  certain  things.     I  do  not  say  that 
you  are  about  to  sell  my  things,  but,  if  you  do  put  them  up, 
I  warn  all  persons  against  buying  them."     It  is  said  that  is 
true,  because  the  plaintiff  did  wrongfully  detain  the  de- 
fendant's   goods,   and   the   defendant  was  informed    and 
believed  that   the  plaintiff  intended   to  dispose  of-  them. 
Whether  that  alone  would  be  a  justification  for  the  pub- 
lication  of  the  advertisement  and  the  imputation  it  con- 
tains, may  be  a  question  of  some  difficulty.     If  the  innuendo 
had  been  that   the   advertisement  meant  that   the  things 
about   to  be  sold   were  the   defendant's,  the  plea  would 
not  have  been  a  justification.     But  the  innuendo  is  not, 
^  thereby  meaning  that  the  goods  intended  to  be  sold  were 
the  defendant's;"   but  'Hhereby  meaning  to  cause  it  to 
be  believed  that  no  person  could  safely  purchase  any  of  the 
goods."    The  declaration  and  the  plea  might  possibly  be 
read  in  such  a  way  as  to  render  the  plea  good  on  the 
ground  I  have  stated ;  but  as  the  parties  have  referred  the 
question  to  the  Court  on  demurrer,  instead  of  applying  to 
a  Judge  at  Chambers,  I  think  that  the  plea  is  good  on  the 
ground  adverted  to  by  the  other  members  of  the  Court,  viz. 
that  it  amounts  to  the  general  issue. 

Chanmell,  B. — I  also  think  that,  on  demurrer,  we  must 

hold  this  plea  good.    I  do  so  on  the  ground  that  it  amounts 

to  the  general  issue,  and,  if  so,  it  is  not  on  that  account  open 

to  demurrer.     The  plaintiff  might  have  applied  to  a  Judge 

at  Chambers  to  have  the  pica  struck  out,  or  reformed — struck 
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out  on  the  ground  that  it  amounts  to  the  general  issue; 
reformed  on  the  ground  that  it  is  doubtful  whether  the 
defendant  meant  to  set  up  as  a  defence  **not  guilty"  or  a 
justification,  and  consequently  it  was  a  pleading  calculated 
to  embarrass  the  plaintiff.  The  plaintiff  not  having  done 
so,  the  defendant  is  entitled  to  judgment  on  the  demurrer. 

Judgment  for  the  defendant. 


JmitS. 


Where  a  writ 
has  istaed  for 
a  sum  under 
202.,  the 
notice  meii« 
tioaed  in  the 
indortement 
thereon,  pur- 
suant to  Keg. 
Gen.  E.  T. 
1857,  of  the 
defendant*! 
intention  to 
oppose  the 
plaintiff*! 
application  for 
costs,  is  a 
notice  within 
the  Reg.  Gen. 
H.  T.  r.  161, 
and  must 
therefore  be 
in  writing. 


Woodward  v.  North. 

X  HIS  was  a  rule  to  rescind  an  order  of  ffUde,  B.,  whereby 
the  execution  in  this  cause  and  all  the  subsequent  pro- 
ceedings were  set  aside,  on  the  ground  that,  as  the  defend- 
ant gave  notice  to  the  plaintiff  that  he  objected  to  the 
payment  of  costs,  a  summons  should  have  been  previously 
taken  out  and  served,  to  enable  the  plaintiff  to  recover  such 
costs.  The  order  was  obtained  on  affidavits,  which  stated 
that  on  the  27  th  April  the  defendant  was  served  with  a 
writ  to  recover  the  sum  10/.  I6s.  7(L  This  writ,  in  pursu- 
ance of  the  Rule,  £.  T.  1857,  was  indorsed  as  follows: — 
'^Take  notice,  that  if  judgment  be  signed  for  default  of 
appearance  the  plaintiff  will,  without  summons,  apply  to  a 
Judge  for  his  costs  of  suit,  unless  before  such  judgment  you 
shall  give  notice  to  him,  or  his  attorney,  that  you  intend  to 
oppose  such  application."  On  the  4th  May  the  defendant 
called  at  the  office  of  the  plaintifi's  attorney  and  paid  bb 
clerk  the  debt  indorsed  on  the  writ;  and  at  the  same  time 
told  him  that  he  disputed  his  liability  to  pay  the  costs. 
No  summons  was  served  on  the  defendant  calling  on  him 
to  shew  cause  why  he  disputed  his  liability  to  pay  the  costs; 
and  on  the  I6ih  May  execution  was  leved  for  42^  I4i.  8^. 
the  costs  of  the  action. 


NO&TH. 
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The  affidavit  of  the  clerk,  in  support  of  the  rule,  stated        i860. 

that  at  the  time  he  received  the  debt  he  claimed  the  costs,      v.-^-v~^ 

Woodward 
and  told  the  defendant  that  unless  they  were  paid  the  v, 

action  would  be  proceeded  with :  that  the  defendant 
never  gave  any  notice  verbally  or  in  writing  that  he  in- 
tended to  oppose  any  application  to  be  made  to  a  Judge 
for  the  costs  of  the  action :  that  a  Judge^s  signature  to  the 
indorsement  on  the  writ  of  summons  was  obtained,  which 
entitled  the  plaintiff  to  his  costs  of  suit. 

Gates  now  shewed  cause. — The  notice  to  the  plaintiff, 
that  the  defendant  disputed  his  liability  to  pay  the  costs, 
was  sufficient,  although  not  in  writing.  The  case  is  not 
within  the  Reg.  Gen.  H.  T.  1853,  r.  161,  which  provides 
that  ''ail  notices  required  by  these  rules,  or  by  the  practice 
of  the  Court,  shall  be  in  writing.**  The  notice  mentioned 
in  the  indorsement  on  the  writ  of  summons  was  not  a  notice 
required  by  the  Reg.  Gen.  H.  T.  1853,  but  by  a  subsequent 
rale  of  £.  T.  1857 ;  and  the  practice  of  the  Court  does  not 
require  a  defendant  to  give  notice  that  he  disputes  his 
liability  to  costs.  [Martin,  B. — This  is  a  notice  required 
by  the  rule  of  £.  T«  1857,  which  prescribes  the  practice  of 
the  Court,  and  consequently  it  U  required  to  be  in  writing 
by  the  Reg.  Gen.  H.  T.  1853.] 

IVentice  appeared  to  support  the  rule,  but  was  not  called 
opoiL 

Per  CuBiAH  (a). — The  rule  must  be  absolute  to  rescind 
the  order. 

Rule  absolute. 

(a)  PoOoeky  C.  B.,  MarHn^  B.,  BramweO,  B.,  and  ChanneU,  B. 
VOL.  IV. — V.  8.  F  F  P 
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•^"^•^  ^«  Mackat  V.  FOBD. 

K.btinr  Declaration.— That  the  defendant  on  the  29tb 

charged  by  •  •  i 

the  plaintiff  of  September,  1859,  in  the  presence  of  diTers  liege  sob- 
committed  in  jectSy  spoke  and  published  of  the  {daintiiF,  in  his  baaneai  of 
out  of  certain  A  retailer  of  wine  and  spirits,  the  false,  scandalous,  mail* 
which^had  cious,  and  defamatory  words  following:—*'!  think  there  is 
CnnTon^^Mn-  ^^^^^^"1  cause  for  determining  at  once  the  connectbn 
im*****eeSent.  ^^^^^^  ^'  ^oucB  and  Mr.  Mackaj  (meaning the  plaintiff)i 
tl^d*^f  'ri  ^'*  Jones  has  been  plundered  by  this  man  (meaning  the 


an  attomcT,  plaintiff)  to  a  frightful  extent."* — Ayerment :  that  by 

appeared  for 

K.»  and  suted  thereof  the  plaintiff  was  greatly  injured  in  his  business^  &c. ; 

iufficient  rea-  &nd  that  J.  W.  and  W.  A.  refused  to  employ  the  plaintiff  or 

termbing  the  ^^^^  dealings  with  him  in  his  trade,  &c. 
aSr^hLV  Plea.-Not  guilty. 

^rtS^pUbtiff      -^^  *®  ^^'  ^^^^  *®  Recorder  of  London,  at  the 

ntM^^diL  ^P"°8  Assizes  at  Chester,  it  appeared  that  the  plaintiff 

that  no  action  had  been  employed  by  one  Jones,  under  an  agreement,  by 

defendant  for  which  Jones  agreed  to  supply  the  plaintiff  with  wines^  &C., 

the  words  to 

uttered  bjr  him  which  the  plaintiff  was  to  sell,  taking  for  himself  all  that  he 

his  client.  could  gct  above  certain  prices  specified,  and  having  the 


acting  M^an**^  of  some  wine  vaults  and  the  fixtures  therein,  for  the  purpose 
idk«)aue  has  ^f  ggUing  jjig  ^ines,  he  paying  4/.  a  week  for  such  accom- 
pri?ileffe  as  modation.  The  rent,  rates  and  taxes  to  be  paid  by  Jonea^ 
and  twelve  months*  notice  to  be  given  on  either  side  of  the 
determination  of  the  agreement.  Jones  having  subse- 
quently executed  an  assignment  of  his  estate  to  trustees 
for  the  benefit  of  his  creditors,  and  the  trustees  having  sold 
the  premises  to  one  Eaton,  Eaton  required  the  plaintiff  to 
leave  the  premises.  He  refused  to  go,  whereupon  one  Kelly, 
the  servant  of  Eaton,  forcibly  turned  him  out  of 
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The  plaintiff  summoned  Kelly  before  the  magistrates  for  an 
assault  The  defendant,  who  was  the  solicitor  to  the  trus* 
tees  under  Jones's  assignment,  appeared  for  the  defence, 
and  used  the  expression  complained  of  in  addressing  the 
magistrates  for  his  client 

At  the  dose  of  the  plaintiff's  case,  the  defendant's  counsel 
submitted  that  the  plaintiff  must  be  nonsuited,  inasmuch  as 
the  words  were  uttered  by  the  defendant  in  the  discharge 
of  his  duty  as  an  advocate,  referring  to  a  supposed  right  of 
Jones  to  terminate  the  agreement  The  learned  Judge 
thought  that  the  propriety  of  the  dismissal  was  a  matter 
distinct  from  the  charge  of  assault,  and  refused  to  stop  the 
case.  The  defendant  was  then  called,  and  stated  that  he  had 
been  instructed  by  Jones  that  the  plaintiff  had  defrauded 
Jones's  estate  to  a  fnghtful  extent,  and  that  he  supposed 
the  chaige  to  be  true ;  that  Jones  had  discharged  the  plain- 
tiff) allying  this  misconduct  as  the  cause. 

The  learned  Judge,  pointing  oat  that  there  was  no 
suggestion  that  the  defendant  had  any  malicious  motive, 
lefl  it  to  the  jury  to  say  whether  the  defendant  believed  the 
words  to  be  relevant ;  and  whether  he  had  feir  ground  for  so 
believing^  The  jury  found  a  verdict  for  the  plaintiff,  with 
20/.  damages,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  nonsuit 

Giffardf  in  Easter  Term,  having  obtained  a  rule  nisi 
accordingly, 

Webby  and  Macintyre  now  shewed  cause.  —  It  is  not 
denied  that  no  action  will  lie  against  a  banister  for  words, 
spoken  by  him  in  a  cause,  which  are  pertinent  to  the 
matter  in  issue,  as  laid  down  in  Hodgitm  v.  Scarlett  {a\  but 
there  is  a  distinction  between  the  privilege  of  counsel  in 
this  respect  and  that  of  other  persons.    {jPoUockf  C.  B.-« 

(a)  1  B.  &  Aid.  232. 
F  F  F  2 
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An  attorney  when  acting  as  an  advocate  has  the  same 
privilege  as  counsel.]  *  In  Starkie  on  Slander  and  LdbeL 
vol.  1,  p.  281,  it  is  said:— ''The  same  protection  which  b 
afforded  to  a  party  in  a  judicial  proceeding  is  with  some 
limitation  extended  to  a  professional  advocate.     He  b  not 
subject  to  an  action,  provided  the  facts  which  he  alleges  are 
pertinent  to  the  cause,  and  are  suggested  by  hb  client ;  for 
though  a  counsel  may  be  expected  to  exercise  a  discretion, 
whether  the  facts  which  he  states,  if  true,  be  material  to 
the  issue,  yet  it  would  be  too  much  to  expect  that  he  should 
take  notice,  at  his  peril,  whether  the  facts  themselves  be  true 
or  false."  The  doctrine  laid  down  in  Bevis  v.  Smith  (a)  only 
applies  to  cases  where  the  defamatory  matter  b  relevant  to 
the  question  in  the  cause.   Here,  however,  the  jury  mnsl  be 
taken  to  have  found  the  words  were  not  relevant.  [Cluamett, 
B. — It  b  clear  that  no  action  lies  if  the  words  are  relevant: 
Henderson  v.  Broomhead  (ft).    Here  the  supposed  right  of 
Jones  to  terminate  the  agreement  was  in  question ;  therefim 
the  matters  to  which  the  defendant  referred  were  relevant] 
The  defendant  was  not  acting  as  attorney  for  Jones,  but  jus- 
tifying under  Eaton.     [^Pollockt  C.  B. — It  is  not  necessaiy 
that  the  imputation  should  emanate  from  the  client ;  if  fiom 
anything  which  transpires  in  the  course  of  the  cause  there 
appears  reasonable  and  probable  cause  for  making  it,  the 
advocate  is  justified.] 

Giffard  and  Crompton  Button^  who  appeared  in  support 
of  the  rule,  were  not  called  upon. 

Pollock,  C.  B. — The  facts  of  this  case  are,  that  the 
plaintiff  entered  into  an  agreement  with  one  Jones  to  act  as 
his  agent  in  the  sale  of  wine.  There  was  a  provision  that 
the  agreement  should  be  determinable  by  twelve  calendar 
months*  notice.  No  doubt  Jones  had  power  to  determine 
(a)  18  C.  B.  126.  {h)  4  H.  &  N.  ^^569. 


TRINITY  TERM^    2S   VICT.  795 

the  agreement  if  the  plaintiff  did  not  act  honestly,  for  he 
would  not  have  been  bound  to  submit  to  be  robbed  for 
a  whole  year.  Jones  assigned  his  effects  for  the  benefit  of 
his  creditors,  and  the  assignees  sold  the  business  to  Eaton. 
The  plaintiff  refused  to  go  out  of  the  vaults,  and  £laton*s 
servant  turned  him  out  The  right  to  do  so  depended 
upon  whether  the  charge  made  against  him  was  true  or  not. 
In  ejecting  the  plaintiff  from  the  vaults  it  does  not  appear 
that  any  force  was  used  other  than  what  was  reasonably 
necessary.  The  plaintiff  charged  Eaton^s  servant  with  an 
assault.  On  the  hearing  before  the  magistrates,  the  defend- 
ant  appeared  for  Eaton  and  objected  to  the  jurisdiction  of 
the  magistrates.  Properly  speaking,  that  which  he  urged 
was  not  an  objection  to  the  jurisdiction  of  the  magistrates 
to  hear  the  complaint,  but  a  matter  of  defence.  It  turned 
out  that  the  act  complained  of  was  done  in  the  exercise  of  a 
right,  and  was  no  more  than  the  party  charged  was  justi- 
fied in  doing  in  the  exercise  of  that  right,  and  the  magistrates, 
on  discovering  that  what  was  done  was  in  the  exercise  of  a 
right  or  supposed  right,  dismissed  the  complaint.  It  was 
for  the  purpose  of  shewing  that  the  plaintiff  had  been  right- 
fully dismissed  that  the  defendant  uttered  the  offensive 
matter  complained  o£  The  question  is,  was  it  relevant  ?  I 
think  it  was,  because  it  was  pertinent  to  the  question  whether 
the  agreement  had  been  lawfully  determined.  The  words 
were  used  by  the  defendant  acting  in  the  character  of 
counsel  in  a  Court  of  justice,  and,  being  relevant  to  the 
matter  in  hand,  the  speaking  of  them  was  justifiable;  and 
therefore  the  rule  must  be  absolute  to  enter  a  nonsuiL 

Bbamwell,  B. — I  agree  in  thinking  that  the  words  were 
privileged.  When  the  defendant  appeared  before  the  magis- 
trates, he  urged  that  the  alleged  assault  was  committed  in 
the  exercise  of  a  bona  fide  claim  of  right;  that  the  agree- 
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I860.       ment  between  the  plaintiff  and  Jones  had  been  detennined 

^p>^^-^      in  consequence  of  the  plaintiff  having  plundered  Jones.  It 

»•  was  suggested  in  the  course  of  the  argument,  that  because 

Ford.  h        «  i 

the  defendant  might  have  contended  that  the  alleged  assanit 
was  committed  in  the  exercise  of  a  claim  of  right,  therefore 
the  charge  against  the  plaintiff  was  irrelevant.  It  may  be 
that  he  need  not  have  brought  it  forward.  But  suppose  the 
magistrates  had  said,  **  We  do  not  take  that  view :  we  think 
you  had  no  right  to  turn  the  plaintiff  out  of  poesesnon 
without  a  just  cause  for  dismissing  him.**  Surely,  in  answer 
to  that,  the  defendant  might  have  brought  forward  the 
chai|^.  If  that  is  so,  then  it  would  be  relevant  in  anti- 
cipation of  such  a  view.  In  an  action  by  a  master  ibr 
saying  something  against  the  character  of  a  servant,  coonsd 
might  surely  say,  *'  the  wcxds  were  spoken  bon&  fide  and  I 
will  shew  you  that  they  are  true,**  thoc^b  it  would  not  be 
essential  to  the  defence  to  shew  that  they  were  true.  That 
reasoning  applies  here.  Then,  the  words  spoken  having  been 
pertinent  to  the  question  whether  what  was  done  was  under 
a  bon&  fide  claim  of  right,  the  rule  must  be  absolute  to  enter 
a  nonsuit 

Channrll,  B. — The  words  in  question  were  spoken  in 
the  course  of  a  judicial  proceeding  in  which  they  were  not 
irrelevant.  The  defendant  appeared  before  the  magistrates 
as  counsel  for  one  Kelly  on  a  charge  of  assault,  having 
received  instructions  from  Jones.  The  plaintiff  had  entered 
into  a  contract  with  Jones  which  made  him  the  servant  of 
Jones  while  the  agreement  continued  in  force.  The  assault 
complained  of  was  the  expulsion  of  the  plaintiff  from  the 
premises,  and  it  became  important  to  see  whether  he  had  a 
right  to  be  there.  That  depended  in  part  upon  the  ques- 
tion, whether  the  agreement  had  been  detennined,  as  it 
might  be  if  the  pkuntiff  had  misconducted  himael£    The 
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plaintiff  took  a  preliminary  objection  that  Kelly  was  acting       i860, 
in  the  exercise  of  a  right,  but  I  do  not  see  why  he  should 
not  abo  enter  on  the  full  defence  which  depended  on  the 
question  whether  Jones  had  put  an  end  to  the  service. 

Rule  absolute. 


MiLLBRSHip  o.  John  Brookes  the  Elder.  od^ii. 


c 


OVENANT    on    an    indenture    dated    the  27th  of  An  indentare 

gealed  tnd  do* 

February,  1858,  whereby,  after  reciting  that  R.  Brookes,  with  iwered  to  an 
the  approbation  of  the  defendant,  his  father,  had  put  himself  i,  acting  for 
apprentice  to  the  plaintiff  as  a  surveyor  for  three  years,  ^^  j^^  w^*^ 
&C.,  the  defendant  bound  himself  for  the  due  performance  ^^^^^ot 
of  the  covenants    therein    contained   on   the    behalf  of  *!;,*^®®f!** 

till  lomething 

R.  Brookes. — Breach  (inter  alia):  that  R.  Brookes  did  not  else  is  done, 

operates 
serve  for  the  term.  merely  as  an 

Pleas. — First:  non  est  &ctum.  Qirare,whe« 

Secondly — That  the  said  indenture  was  in  these  words  ^  enable  a 

(setting  it  out),   and  was  not,  nor  was  any  counterpart  ^be^^^t 

thereof,  ever  signed,  sealed,  or  delivered  by  the  plain-  JJJjJnJ^jroof 

tiff,  &c.,  nor  was  any  indenture  of  apprenticeship  whereby  fpprenticeship, 

R.  Brookes  was  bound   apprentice  to  the  plaintiff  for  thatheshonid 

*  *  *  ha?e  execnted 

the  term  and  in  the  manner  in  the  said  indenture  set  the  deed  or  a 

counterpart  • 

forth,  and  whereby  the  plaintiff  covenanted  with  R.  of  it, 
Brookes  as  an  apprentice  in  the  art  of  mine  and  land 
surveying  to  teach  and  instruct,  ever  executed  by  the 
plaintiff,  &c. ;  and  although  before  the  making  of  the  said 
indenture  the  said  premium  of  25/.  was  duly  paid,  and 
B.  Brookes  did  enter  into  the  service  of  the  plaintiff  for 
the  purpose  of  learning,  &c,  and  remained  in  such  service 
until  the  25th  of  July,  1859,  yet  that  R.  Brookes  never 
did,  under  or  by  virtue  of  the  said  indenture  of  apprentice* 
ship^  &c.^  enter  nor  was  received  into  the  service  of  plaintiff 
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as  sucb  apprentice  as  in  the  declaratioo  meDtionedy  or  for 
the  term  therein  mentioned,  &c. 

_   ^'  Thirdly.  —  That  the   indenture  was  delivered  to  one 

Bkookes.  " 

G.  Watson  as  an  escrow,  on  condition  that  a  covenant 
by  the  plaintiff  to  indemnify  R.  Brookes  all  travelling 
expenses  mcurred  daring  his  apprenticeship  for  and  on 
account  of  the  plaintiff,  should  be  inserted  in  the  said  in- 
denture, and  the  indenture  executed  by  the  plaintiff;  and 
that  the  indenture  should  not  be  binding  except  the  same 

« 

was  executed  by  the  plaintiff,  and  that  the  plaintiff  never 
did  execute  the  same. 

Issues  were  joined  on  the  first  and  third  pleas.  To  the 
second  plea  there  was  a  replication  that  R.  Brookes  did, 
under  and  by  virtue  of  the  indenture  of  apprenticeship^ 
enter  and  was  received  into  the  serrice  of  the  plaintiff  as 
such  apprentice,  and  did  remain  after  the  execution  of  the 
indenture  by  him  ;  and  that  the  plaintiff  was  always  ready 
to  execute  the  indenture,  but  was  prevented  from  doing  8o 
by  defendant — Issue  thereon. 

At  the  trial,  before  BramtceU,  B.,  at  the  London  sittings 
in  Hilary  Term,  the  deed  was  produced.  It  appeared  to 
have  been  executed  by  the  defendant  and  his  son,  but  not 
by  the  plaintiff.  Watson,  an  attorney,  who  was  called  as  a 
witness  for  the  plaintiff,  deposed  that  on  the  execution  the 
defendant  and  his  son  delivered  the  indenture  as  their  act 
and  deed,  putting  their  thumbs  upon  the  seals.  He  believed 
that  immediately  upon  that  the  defendant  said,  **  By  the 
^ay*  you  have  said  nothing  about  expenses."  There  was  a 
pencil  memorandum  on  the  deed,  *'  Mem.  to  pay  expenses 
beyond  four  miles."  In  answer  to  a  question  by  the  Judge, 
Watson  said  that  he  prepared  the  deed,  and  held  it,  as 
between  the  parties.  The  defendant  and  his  witnesses 
proved  that  he  told  Watson,  before  he  signed,  that  the 
plaintiff  was  not  to  be  allowed  to  sign  the  deed  till  an 
arrangement  was  made  as  to  the  son's  travelling  expenses^ 
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and  that  Watson  bad  made  a  memorandum  on  the  deed 
to  that  effect. 

The  learned  Judge  told  the  jury  that  if  a  person,  at  the  v* 

time  of  his  delivery  of  a  deed  to  a  stranger,  says  it  is  not 
his  deed,  or  annexes  a  condition,  it  is  not  his  deed ;  and 
his  lordship  asked  them  whether  the  stipulation  was  made 
before  or  after  the  execution  of  the  deed,  and  whether 
the  defendant  made  his  being  bound  conditional  on  some- 
thing being  done  by  the  plaintiff.  The  jury  found  that 
the  stipulation  was  before  the  execution  of  the  deed  ; 
that  it  was  not  intended  as  a  valid  objection  to  the  in- 
denture, and  that  the  defendant  did  intend  that  the  deed 
should  bind  him.  They  also  found  that  the  deed  was  de- 
livered as  a  complete  deedi  and  a  verdict  was  entered  for 
the  plaintiff,  leave  being  reserved  to  the  defendant  to  move 
to  enter  a  verdict  for  him. 

HuddUstoTiy  in  the  same  Term,  obtained  a  rule  nisi  to  enter 
the  verdict  accordingly,  on  the  grounds,  first,  that  the  in- 
denture not  having  been  executed  by  the  plaintiff,  he  could 
not  maintain  any  action  upon  it ;  and,  secondly,  that  the 
facts  shewed  that  the  indenture  was  delivered  as  an  escrow. 

Gray  and  Scotland  now  shewed  cause.— The  question, 
whether  the  deed  was  delivered  as  an  escrow  or  a  com- 
plete deed,  is  concluded  by  the  finding  of  the  jury  that  it 
was  delivered  as  a  complete  deed. — (They  also  argued  that  , . 
the  plaintiff  might  sue  on  the  deed,  though  it  was  not 
executed  by  him,  citing  Com.  Dig.  '*  Fait'*  (C.  2),  Morgan 
V.  Pihe  (a),  Phillips  v.  Clift  (6),  ElUn  v.  Topp  (c),  and 
Winstone  v.  Linn  (</).) 

Huddlesion  and  B.  C.  Robinson,  in  support  of  the  rule. — 
The  deed  was  not  to  be  executed  by  the  plaintiff,  and  there- 

(a)  14  C.  B.  473.  (c)  6  Exch.  424. 

lb)  4  U.  &  N.  1(>8.  Id)  1  B.  &  C.  460. 
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1800.       ^^  ^^  to  b®  onder  his  oootrol  or  delifcied  Id  him  until 
•u*^,  ^^      m^  anrnmreiDent  was  made  as  to  tzareDiiiK  fipgnwa.     Tlat 


afaoiTi  that  the  deed  was  noC  deKvered  oUmwiae  dmo  as  an 
escrow. — (Thej  abo  aigoed  dmt  the  plaintiff  not  having 
executed  the  deed,  die  apprentioe  had  noC  that  i^|^  to 
instractioQ  daring  the  whole  term  of  the  apfjrotiBeihip 
whidi  the  defendant  baiguned  fer,  and  diejr  cited  Bam*s 
JoBtice,  tit  ^  Apprendeea  in  Gcnenl.  How  to  be  JUmodT 
Ataan  T.  fTuMmy  {m%  Sbiaftaia  t.  Amikr  (k^  >*A  ^ 
jndgflMnls  of  JBqpwy^  JL  and  BKnjfm^  J*  m  WwMine  t. 


Pouocs,  a  &— We  an  aB  of  opinion  libft  &e 
was  defiieied  oidk  as  sn  cacrow.    We  aanat  look  at 

Its 


ot  the 


^^  SXndk«.  Jfi  f 
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posed  that  the  deed  would  not  be  binding  until  it  bad  been 
executed  by  the  plaintiff. 

Bramwell,  B. — The  parties  very  properly  admitted  that 
the  question  was  rather  one  of  law  than  of  facL  How- 
ever^  I  thought  it  right  to  leave  the  question  to  the  jury,  who 
found  that  the  deed  was  delivered  as  a  complete  deed. 
Whether  they  thought  that  nothing  more  was  to  be  done, 
or  that  the  defendant  was  not  to  execute  the  deed  over 
again,  I  do  not  know.  I  think,  however,  that  I  ought  to 
have  nonsuited  the  plaintiff,  for  it  is  manifest  that  he  did 
not  mean  to  be  bound  till  something  more  was  done ;  the 
transaction  being,  that  the  defendant  and  his  son,  in  the 
presence  of  the  defendant's  attorney,  executed  the  deed 
and  delivered  it  to  him,  saying  at  the  instant  of  execution 
that  they  were  not  to  be  bound  until  something  else  was  done. 
The  rule  must,  therefore,  be  absolute  to  enter  a  nonsuit. 

Rule  absolute  (a). 

(a)  As  to  the  effect  of  deliver-      similar  to  those  in  this  case :  see 
ing  a  deed  to  the  party  to  whom      Co.  Litt.,  36  a. 
it  is  made,  under  circumstances 


1860. 

HiLLSRSBIP 
V. 

Brookks. 


Norwood  v.  Pitt. 


Jtmg  7.' 


JL  RESPASS  for  imprisoning  the  plaintiff,  and  conveying  The  4lit 

i_.       •  «^    J     -  !•         i  *•  tJoo  of  th6 

him  m  custody  to  a  police  station.  7  ^  g  q^,  4^ 

Plea— Payment  into  Court  of  51.  tJSi^^. 

the  laws  re- 
lating to  malicious  injuries  to  property,  provides,  that  in  actions  commenoed  against  any  peraoD 
for  an^thinir  done  in  pursuance  of  that  Act,  though  a  verdict  shall  be  given  for  the  plainuff,  the 
plaintiff  shall  not  have  costs  against  the  defendant  unless  the  Judge,  before  whom  the  trial  shall 
M  heard,  shall  certify  his  approbation  of  the  action  and  of  the  vmdict  obtuned  therein.  On  a 
suggestion  entered  to  deprive  a  plaintiff  of  costs  under  this  section  i^Hdd,  that  it  is  sufficient 
for  the  defendant  to  shew  that  he  had  reasonable  ground  for  believing  that  an  oflRsnce  had  been 
committed  which  justified  him  in  giving  the  plaintiff  into  custody. 

Qiutre,  how  far  the  question  whether  there  was  such  reasonable  ground  of  belief  is  for  the 
Court. 

The  defendant  having  entered  a  suggestion  to  deprive  the  plaintiff  of  costs  under  the  above 
mentioned  section,  the  plaintiff  travenM  the  suggestion.  Issue  having  been  joined,  the  defend- 
ant succeeded  on  the  trial.— ir«/(t/,  that  he  was  not  entitled  to  any  costs  of  the  trial  of  such  issue 
ttwler  the  81st  section  of  the  Common  Law  Procedure  Act^  1852,  or  otherwise. 
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Replication, — That  the  said  sum  is  not  suflkient  to  satisfy 
the  claim  of  the  plaintiff. 

The  cause  was  tried  before  WightmoKf  J.,  at  the  Hert- 
ford Spring  Assizes,  1859,  when  the  jury  found  that  the 
sum  of  5L  paid  into  Court  was  not  suflBcient  to  satisiy 
the  claim  of  the  plaintiff,  and  they  assessed  the  damages, 
over  and  above  that  sum,  at  15/. 

Afterwards,  by  leave  of  the  Court,  a  suggestion  was 
entered  in  these  words: — **  The  defendant  gives  the  Court 
here  to  understand  and  believe  that  the  trespasses  in  the 
declaration  mentioned,  for  which  this  action  is  commenced 
and  prosecuted  against  the  defendant,  were  acts  done  by 
him  in  the  execution  and  in  pursuance  of  an  act  of  parlia- 
ment made  and  passed  in  the  8th  year  of  the  reign  of  his 
late  Majesty  King  George  the  Fourth,  entitled  'An  Act 
for  consolidating  and  amending  the  Laws  of  England 
relating  to  malicious  injuries  to  property.'  And  the  de- 
fendant further  gives  the  Court  to  understand  and  he 
informed  that  the  Judge  before  whom  the  trial  of  this 
cause  took  place  (according  to  the  true  intent  and  meaning 
of  the  said  act  of  parliament  in  that  behalf)  was  the  Hon. 
Sir  W.  Wightman,  Knt.,  and  that  the  said  Judge  did  not  nor 
would,  although  requested  by  the  plaintiff  to  do  so,  certiiy 
his  approbation  of  the  action  or  of  the  verdict  therein 
obtained  as  aforesaid.** 

The  suggestion  was  traversed  as  follows: — "That  the 
trespasses  in  the  declaration  mentioned,  for  which  this  action 
was  commenced  and  prosecuted  against  the  defendant,  were 
not,  nor  were  any  of  them,  acts  done  by  the  defendant  in 
the  execution  or  in  pursuance  of  the  said  act  of  parliament 
in  the  said  suggestion  mentioned;  and  this  the  plaintiff 
prays  may  be  inquired  of  by  the  county :  and  the  defendant 
doth  the  like." 

The  issue  on  the  suggestion  came  on  to  be  tried  before 
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Blackburn^  J.,  at  the  Chelmsford  Summer  Assizes,  18599 
when  the  defendant  proved  that  on  the  29th  of  April,  1858, 
the  plaintiff  had  cut  down  an  oak  tree  which  stood  in  the  hedge 
of  a  field  of  growing  barley  belonging  to  the  defendant,  and 
that  the  tree  had  fallen  amongst  the  barlej.  At  about  three 
o'clock  in  the  afternoon  the  defendant,  seeing  the  plaintiff 
stripping  the  bark,  and  treading  down  the  barley  in  doing 
so,  expostulated  with  him,  threatening  to  send  for  a  police- 
man. At  six  o'clock  the  plaintiff  had  cut  down  another 
tree,  which  also  fell  into  the  barley.  The  defendant 
then  sent  for  a  policeman.  The  policeman  and  the  de- 
fendant then  requested  the  plaintiff  to  take  up  his  tools 
and  go  away.  The  plaintiff  did  not  know  who  had  em« 
ployed  him,  but  said  he  would  go  and  see  for  his  master. 
He  left  as  if  for  that  purpose ;  but  the  defendant  returning 
to  the  spot  shortly  after,  again  found  him  lopping  the  tree, 
and  gave  him  into  custody,  on  a  charge  of  wilfully  damag- 
ing the  barley.  The  defendant  swore  that  he  believed  he 
bad  a  perfect  right  to  give  the  plaintiff  into  custody,  because 
the  plaintiff  was  wilfully  damaging  his  property.  On  cross- 
examination,  the  defendant  admitted  that  the  timber  had 
belonged  to  Captain  Phillimore,  the  defendant's  landlord, 
and  had  recently  been  sold  by  him,  and  that  he  knew  that 
the  timber  felled  by  the  plaintiff  was  some  which  had  been 
sold. 

The  learned  Judge  asked  the  jury,  first,  whether  the 
defendant  bona  fide  and  reasonably  believed  that  the 
plaintiff*  was  cutting  down  the  trees  without  any  belief  on 
bis  part  that  he  had  a  right  to  do  so;  secondly,  whether 
the  defendant  reasonably  thought  that  the  plaintiff  had 
committed  a  trespass  for  which  he  might  be  convicted 
under  the  24th  section  of  the  7  &  8  Geo.  4,  c.  30,  s.  24. 
The  jury  found  that  the  defendant  was  acting  bon&  fide, 
and  that  he  was  reasonably  justified  in  thinking  that  the 
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plaintiff  was  acting  without  a  reasonable  belief  on  his  part 
that  he  had  a  right  to  do  what  he  did.  Upon  tlua  a  Teidict 
was  entered  for  the  defendant,  leave  being  reserved  to  the 
plaintiff  to  move  to  enter  a  verdict ;  and  aooofdii^j, 

BawkimMf  m  MichaelmaB  Term,  1859,  obtained  a  role 
nisi  to  enter  a  verdict  tor  the  phuntifl^  on  the  ground 
that  there  was  no  reasonable  foandadon  fer  the  defendant's 
belief;  that  the  Judge  ought  to  have  ruled  that  the  de- 
fendant  was  not  acting  in  pursuance  of  the  Act,  aod  that 
the  verdict  was  against  the  evidence. 


MmUtiyu  ChaaJben  and  CUarA  diewed  cause  (in  Hilaiy 
Vacation,  Feb.  11). — ^The  question  whether  the  defendant 
was  acting  under  a  bona  fide  belief  that  he  was  justified  in 
giving  the  phuntiff  into  custody  was  for  the  jury,  and  hss 
been  rightly  decided  by  them.  Beechey  v.  SSt&r  (a)  shews 
that  where  the  fects  are  such  that  a  party  may  be  oou- 
sidered  as  having  any  feir  colour  for  supposing  he  is  war- 
ranted by  the  7  &  8  Geo.  4,  c  30,  in  doing  that  which  is 
made  the  subject  of  an  action,  he  is  entitled  to  notice  of 
action  under  the  4 1st  section. 

Hmnprnam^  in  support  of  the  rule. — The  defendants  real 
complaint  was  that  the  tree  was  cut  down  carelessly,  so  as  to 
injure  his  barley.  Such  want  of  care  was  not  su£Sdent  to 
justify  the  defendant  in  believing  that  an  ofience  had  been 
committed  under  the  22nd  section  of  the  7  &  8  Geo.  4, 
c  30,  which  applies  ocXj  to  cases  where  there  is  ''damage 
with  intent  to  destroy;*  or  under  the  24th  section,  whidi 
applies  only  where  the  damage  is  conmiitted  "wiUuIly  and 
maliciously.* 

Bramwell,  B. — If  the  question^  whether  the  defendant 

(«)  9B.ftC80e. 
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was  acting  under  a  bonft  fide  belief  that  he  was  justified, 
was  for  the  jury,  I  think  that  the  verdict  is  right ;  if  it  is 
a  question  for  the  Court,  I  think  that  the  defendant  had 
reasonable  ground  for  believing  that  the  plaintiff  was  com- 
mitting such  a  wilful  injury  as  would  have  been  within 
the  statute.  Indeed  I  am  not  sure  that  such  an  offence 
was  not  committed.  The  plaintiff  was  found  felling 
trees  at  a  time  when  it  was  objectionable  to  do  so,  the 
ground  being  soft  and  the  barley  springing  up.  He  had  not 
cut  off  the  boughs  before  felling  the  trees,  and  was  barking 
the  trees  as  they  lay  in  the  barley,  trampling  down  the 
barley  at  every  step.  Though  the  trees  belonged  to  the 
defendant's  landlord,  it  does  not  follow  that  he  had  a  right 
to  cut  them  down  during  the  tenancy,  and  certainly  not  at 
a  time  when  the  doing  so  would  be  injurious  to  the  defend- 
ant's growing  crops.  There  was  then  no  evidence  that  the 
plaintiff  had  any  right  to  be  in  the  defendant's  field  treading 
down  his  growing  barley.  Nor  should  I  be  prepared  to  say 
that  a  man  who  does  an  act  injurious  to  another,  for  aught 
that  appears  without  authority,  against  repeated  remon- 
strances, and  at  a  time  when  it  is  particularly  mischievous 
to  do  it,  is  not  committing  a  wilful  and  malicious  injury. 
If  he  does  it  at  such  a  time  from  the  improper  motive  of 
saving  himself  the  trouble  of  coming  at  a  proper  time,  it 
would  in  the  eye  of  law  be  malicious.  But  whether  this  be 
so  or  not,  it  is  impossible  to  say  that  the  defendant  had  not 
reasonable  ground  for  believing  that  the  plaintifi^s  act  was 
wilfiil  or  malicious.  Therefore  the  plaintiff  is  entitled  to 
our  judgment 

Channell,  B. — It  is  unnecessary  to  decide  whether  the 
plaintiff  had  committed  an  offence  agiunst  the  statute.  If 
the  defendant  had  reasonable  ground  for  believing  that 
foch  an  offence  had  been  committed  as  would  justify  him 
in  giving  the  plaintiff  into  custody,  that  is  sufficient  for  the 
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present  purpose.  Whether  the  question  is  for  the  Judge  or 
the  jury  it  is  unnecessary  to  determine ;  for  if  it  were  fcnr 
the  jury,  they  have  decided  it  rightly ;  if  for  the  Coorty  then 
we  take  the  same  view  as  the  jury  did. 

Rule  discharged. 


Judgment  having  been  entered  up  for  the  coBts  of  the 
issue  joined  on  the  suggestion, 

Honyman  now  moved  for  a  rule  to  set  aside  the  judg- 
ment so  signed. 

Garthy  who  appeared  to  shew  cause  in  the  first  instance, 
objected  that  the  judgment  was  not  perfected  because  the 
costs  had  not  been  taxed. 

Bramwell,  B. — The  judgment  is  snflBciently  signed  to 
give  us  a  right  to  set  it  aside  if  it  is  wrong. 

Honyman. — The  defendant  is  not  entided  to  any  costs 
of  the  suggestion.  Jxx)king  at  the  4lst  section  of  the  7  &  8 
Gea  4,  c.  30,  it  would  appear  that  the  judgment  should 
have  been,  that  the  plaintiff  do  recover  the  sum  of  15/. 
over  and  above  the  sum  of  5/.  paid  into  Court,  and 
no  costs.  At  common  law  no  costs  were  given  to  either 
side.  The  23  Hen.  8,  c.  15,  first  gave  costs  to  defendants 
in  certain  actions  ii^  after  appearance  of  the  defendant,  the 
plaintiff  should  be  nonsuited  or  any  verdict  happen  to  pass 
by  lawful  trial  against  the  plaintiff  in  any  such  action.  The 
4  Jac  1,  c.  3,  extends  the  provisions  of  this  Act  to  all 
actions.  The  8  &  9  Wm.  3,  c.  1 1,  s.  2,  gives  to  defendants 
their  costs  on  demurrer.  Bqt  unless  a  defendant  can  bring 
himself  within  the  terms  of  these  statutes  he  is  not  entitled 
to  costs.  The  present  case  is  not  within  the  terms  of 
either  of  them. 
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Garth  shewed  cause. — Whatever  may  have  been  the  rule 
at  commoQ  law,  the  defendant  is  now  entitled  to  the  costs  of 
the  issue  joined  on  the  suggestion.  The  traverse  of  a  sug- 
gestion is  a  pleading,  and  the  issue  joined  upon  it  is  within 
the  81st  section  of  the  Common  Law  Procedure  Act,  1852, 
which  provides  ''that  the  costs  of  any  issue,  either  of  fact  or 
law,  shall  follow  the  finding  or  judgment  upon  such  issue, 
and  be  adjudged  to  the  successful  party,  whatever  be  the 
result  of  the  other  issue  or  issues."  [Martin^  B. — Looking  at 
the  previous  sections,  beginning  at  the  77th,  it  is  clear  that 
those  words  refer  to  issues  on  pleadings  in  the  action,  in  the 
ordinavy  sense.  BramtoelU  B. — In  other  words,  issues  on 
pleadings  to  maintain  or  defeat  the  action  of  the  writ.]  By 
Reg.  Gen.  H.  T.  1853,  62,  the  costs  of  issues  follow  the 
judgment.  [Martin^  B. — It  appears  to  me  that  the  de- 
fendant is  not  entitled  to  any  judgment.  Pollack^  C.  B., 
referred  to  Partridge  v.  Gardner  {a)."]  The  issue  on  the 
suggestion  is  one  which  arises  in  the  course  of  the  cause :  it 
18  on  a  matter  which  is  to  determine  how  the  judgment 
shall  be  entered.  This  is  similar  to  the  case  of  a  suggestion 
of  breaches  in  an  action  on  a  bond.  [Channell,  B. — There 
the  statute  says  that  a  suggestion  shall  be  entered,  and  that 
must  be  done  before  the  judgment  can  be  enforced.  Mar- 
tin,  B. — Suppose  in  an  action  on  a  bond  a  suggestion  of 
breaches,  which  is  traversed,  and  on  the  trial  of  the  issue 
before  the  sheriff  the  jury  find  that  the  plaintiff  has  sus- 
tained no  damage,  or  that  the  breaches  assigned  have  not 
been  committed,  would  the  defendant  get  his  costs  ?J  In 
fFatsan  v.  Quilier  (b)  there  was  a  suggestion,  under  the 
Middlesex  County  Court  Act  (23  Geo.  2,  c.  33,  s.  19),  to 
deprive  the  plaintiff  of  costs  and  allow  the  defendant  double 
costs ;  and  the  Court  said  that  if  the  defendant  had  sue* 
ceeded  on  the  issue  taken  on  a  traverse  of  the  suggestion, 

(a)  4  Ezch.  303.  (b)  11  M.  &  W.  760. 

VOL.  V. — N.   8.  a  G  O  EXCU» 
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I860.  he  would  be  entitled  to  the  costs.  [Mdriin,  B. — ^That  is 
KoBwooD  b^<^<^u<^  he  would  have  judgment  for  the  double  coats.  If 
p^^  this  defendant  was  entitled  to  judgment  in  the  action,  he 
would  be  entitled  to  all  the  costs,  as  incidental  to  it.]  The 
4  Jac.  1,  c.  3,  s.  2,  enacts  that  if  any  person  shall  com- 
mence or  sue  'Mn  any  Court  of  record,  or  any  other  Court, 
any  action,  &c.,  wherein  the  plaintiff  or  demandant  might 
have  costs  (if  in  case  judgment  should  be  given  for  him); 
and  the  plaintiff,  &c.,  in  any  such  action,  &c.,  after  the 
appearance  of  the  defendant  or  defendants^  be  nonsuited; 
or  that  any  verdict  happens  to  pass  by  any  lawful  trial 
against  the  plaintiff,  &c^  in  any  such  action,  &c,  that  then 
the  defendant,  &c.,  shall  have  judgment  to  recoTer  hb 
costs,"  &c.  The  present  case  comes  within  the  very  woids 
of  this  statute.  It  would  be  an  injustice  to  the  defendant 
if  he  does  not  get  his  costs^  because  the  plaintiff  would 
have  got  the  costs,  if  he  had  succeeded  on  the  issue  taken 
on  the  suggestion.  [Martin^  B.,  referred  to  HUekmam  v. 
Colky(a)i  and  Gray  on  Costs,  pw  194.] 

Pollock,  C.  B. — We  are  all  of  opinion  that  there  is  no 
rule  of  Court  or  statute  which  calls  upon  us  to  give  costs 
to  the  defendant  in  this  case.  Our  judgment  b  for  him 
without  costs.  If  we  ought  to  give  costs,  the  judgment  is 
erroneous  and  may  be  corrected. 

Martin,  B. — The  proper  form  of  judgment  in  a  case 
like  the  present  is  given  in  Chitty*s  Forms,  p.  836. 

Bramwell,  B.,  and  Chamnell,  B.,  concurred. 

Rule  absolute  to  set  aside  the  judgment 
signed  for  the  costs  of  the  suggestion. 

(a)  2  Strange,  1 120. 
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In  Ex  parte  Harris,  Re  The  Anglo-French  Porcslain 

Company  (Liihted), 

and 

The  Anqlo-French  Porcelain  Company  (Libhted)  r. 

Harris.  May  92. 

TT 

SjL  m  T.  COLEj  in  Hilary  Term,  had  obtained  a  rule  The  Court 

calling  on  the  Anglo-French  Porcelain  Company  (Limited)  an  order,  under 
to  shew  cause  why  the  share  register  of  the  Company  should  vict.  c  47, 
not  be  rectified  by  entering  the  name  of  F.  Webbe  thereon  c<OTpany*to 
instead  of  W.  Harris,  such  rectification  to  bear  date  and  ^^^y  ^  f®" 

gistcr,  by  m- 

be  deemed  to  all  intents  and  purposes  to  have  been  made  serting  the 

*^      '        ^  name  of  a 

on  the  22nd  of  April,  1859 ;  and  why  in  the  meantime  all  purchaser  of 

proceedings  in  the  action  should  not  be  stayed.  the  insunce 

From  the  affidavits  in  support  of  the  rule,  it  appeared  pending  an  ' 

that  on  the  1st  of  October,  1857,  the  Company  was  incor-  conp^V^® 

porated  under  the  Joint  Stock  Companies  Acts,  1856  and  Jf^e^forcalls 

1857:  that  the  4th  of  the  articles  of  association  was  as  follows:  J^^ef  e^  *<> 

be  due  on  the 

"  Every  shareholder  shall  pay  the  amount  of  each  share  s^^res  before 

•^  .  the  transfer. 

subscribed  by  him  by  instalments  in  manner  following; 
that  is  to  say,  the  sum  of  AL  in  respect  of  each  share  on  the 
day  of  the  allotment  thereof,  or  of  the  signature  by  him  of 
the  memorandum  or  articles  of  association,  whichever  shall 
first  happen,  and  the  like  sum  of  4^  respectively  on  the 
expiration  of  the  several  periods  of  three,  six,  nine,  and 
twelve  months  from  the  day  of  allotment,''  &c. :  that  Harris 
took  twenty  shares,  and  paid  the  first  instalment  of  4L  on 
the  21st  of  September,  1858,  and  was  regbtered  as  pro- 
prietor of  the  said  shares :  that  by  a  resolution  passed  in  all 
respects  according  to  the  provisions  of  the  said  acts  of  par* 
liament  and  the  regulations  of  the  Company,  at  a  general 

Q  Q  G  2 
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1860.        meeting  of  the  Company  convened  for  that  purpose  (a)  on 
^•^'^'^^      the  21st  of  January,  1859,  and  duly  confirmed  at  a  sobse- 

£Z  PARTS  \ 

Harris,      quent  general  meeting  on  the  23rd  of  Febmaiy,  1859,  it 
Frkhch  Pok.  was  resolved  that  ''the  arUcle  numbered  4  shall  be  re- 
^^'^^^         pealed,  and  the  following  article  shall  be  enacted  in  its 
stead:— -Every  shareholder  shall  pay   a  deposit  of  AL  in 
respect  of  each  share  applied  for  and  subscribed  for  by  him 
on  the  day  of  the  allotment  thereof  to  him,  or  of  the  signa- 
ture by  him  of  the  memorandum  or  articles  of  association, 
&C.,  whichever  shall  first  happen ;  and  the  directors  may, 
from  time  to  time,  make  such  calls  on  the  shareholders  in 
respect  of  monies  remaining  unpaid  on  their  shares  as  they 
may  think  fit,"  &c. :  that  on  the  4th  of  April,  1859,  Harris 
agreed  with  F.  Webbe  to  transfer  the  shares  in  question  to 
him,  and  did  so  by  an  instrument  of  transfer  in  writing 
duly  made  and  signed  in  all  respects  in  accordance  with 
the  requirements  of  the  said  Acts;   and  F.  Webbe  then 
accepted  the  same  and  signed  the  instrument  of  transfer, 
(a  copy  of  which  was  annexed):  that  on  the  22nd  of  April, 
1859,  application  being  made  to  the  directors  to  register 
the  transfer,  they  refused  to  do  so  on  the  ground  that  Harris 
was  indebted  to  the  Company :  that  no  call  was  made  on 
the  said  shares  at  the  time  of  the  transfer  and  application 
to  the  directors  to  register  the  same :  that  on  the  2nd  of 
August,  1859,  a  call  of  42.  a  share  was  made,  and  on  the 
18th  of  November,  1859,  another  like  call:  that  an  action 
had  been  commenced  against  Harris  to  recover  these  calls, 
(the  declaration,  which  was  annexed,  being  in  the  usual 
form  of  an  action  for  calls):  that  Harris  had  been  prevented 
by   ill   health  from   making  the  application  at  an  earlier 
period,  and  that  it  was  not  made  for  the  purpose  of  delay. 

The  Company  filed  affidavits  in  reply  tending  to  shew, 
first,    that    the  meeting  at  which   the  article    No.  4  was 

(fl)  See  19  &  20  Vict.  c.  47,  ss.  33,  34. 
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repealed  was  not  duly  held;    that  at  the  time  of  the        isgq. 
transfer  the  defendant  was  indebted  to  the  Company  in      ^;^^    ' 
the  amount  of  an  instalment,  which  was  due  on  the  2lst  of      Harbis, 

Rb  Anglo- 

December,  1858 :  that  F.  Webbe  was  in  indigent  circum-  French  Por- 

111  /.  I         A   /.  -I  CBLAIN  Ck). 

stances,  and  that  the  transfer  was  not  bona  fide. 


John  Simon  and  Chandos  Leigh  now  shewed  cause,  and 
aligned,  first,  that  the  defendant  was  a  shareholder,  subject 
to  the  provisions  of  the  article  No.  4,  and  upon  the  4th  of 
April,  when  the  transfer  bore  date,  was  indebted  to  the 
Company  for  one  or  more  instalments  upon  his  shares: 
that  the  substituted  article  applied  only  to  shareholders  who 
should  become  such  after  its  date :  that  the  resolution  which 
purported  to  enact  it  was  inoperative  and  void,  and  that 
the  transfer  to  Webbe  was  collusive  and  void. 

H.  7.  Cokf  in  support  of  the  rule,  argued  that  the  4th 
article,  having  been  repealed,  must  be  treated  as  if  it  had 
never  existed,  referring  to  Regina  v.  Mawgan  {a\  Barrow 
T.  Amaud{b):  that  the  &cts  shewed  that  the  meeting 
at  which  the  resolution  repealing  it  had  passed  was  re- 
gularly called :  that  therefore  no  call  was  due  when  the 
transfer  was  tendered' for  registration,  and  that  the  poverty 
of  the  transferee  was  immaterial,  if  it  appeared  that  the 
party  transferring  meant  to  transfer  and  get  rid  of  his 
shares  absolutely ;  citing  In  re  The  Mexican  and  South 
American  Company ,  De  Passes  Case  (c).  [Channellf  B. — 
Though  the  register  is  made  evidence  by  the  26th  section 
of  the  19  &  20  Vict.  c.  47,  it  is  not  conclusive  evidence.] 

Pollock,  C.  B. — This  is  an  application  to  the  Court 
under  the  25th  section  of  the  Joint  Stock  Companies  Act, 

(a)  8  A.  &  E.  496.  (b)  8  Q.  B.  596. 

(c)  4  Dc  Gcx  8i  J. 
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ISeo,        1856  (19  &  20  Vict  c  47),  to  order  that  the  register  be 

^Jp*"*^      rectified  by  entering  the  name  of  F.  Webbe.     If  we  make 

Harii%      the  rule  absolute  there  is  no  appeal  from  our  dedsoo.    We 

Fruicb  Poft.  think  that  we  ought  not  to  interfere  in  a  case  uke  the 

present,  and  therefore  the  rale  will  be  discharged. 

BaAMWBLL,  R— If  the  register  were  made  oondosife  oo 
the  point  in  dispute,  it  might  be  necessary  to  decide  the 
questions  broc^t  before  i&  But  I  think  k  is  no!  conda- 
site,  and,  that  being  ao^  that  we  ought  nottomterfeie.  The 
materials  before  us  are  not  sufficient  to  enable  «s  to  decids 
the  question  as  to  the  operation  of  the  wJiliintrd  aitkie. 
It  does  noc  iffxar  whether  or  noc  the  whole  eafatsl  was 
subscribed  when  that  aitiole  p—rd  If  not,  it  ms;y  apply 
to  future  diareholdeis  qoIt;  otherwise  k  ■nai  faane  a 
didferent 


Cmjoonx,  &— I  am  of  the 
application  on  the  pan  of  the  defendsna  iat 
icrike  his  mig  o«t  of  the  it^isfci  of 
flihsdtuie  ibat  of  another  persosL  Br  the  2<ih 
the  l:^  &  :^^  Vxt.  c  47,  &e  iw 
noc  omdoscYe  eridetMCL  If  we  fcrike  mm,  che  naane  of  the 
drtiroda&L.  dMfv  would  he  cre«t  dtiSrsiWs  aa  liie  war  «f 
die  pii-rT»?Hfr  pcocciediajC  agssans  laa:  wttie,  Sf  Sns 
xetaiisNd  oc  die  roeisaer.iie  iu&t  bv-  ai 
;hat  i:  «c^i£  nx  %^  Sr  dicffe. 
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1860. 


MaLTDY  v.  MuRRELLS.  Af<iy  33  &  23. 


z 


USH,  on  behalf  of  Patrick  Johnson,  the  oflScial  assignee  A  promissory 
of  the  defendant,  a  bankrupt,  had  obtained  a  rule  calling  denuind  is    ^ 

within  "  Thtt 

on  the  plaintiff  to  shew  cause  why  the  writ  of  summons  Sammary 
issued  in  this  cause,  and  all  subsequent  proceedings  thereon,  oi^BOUof 
as  well  as  the  judgment  and  execution,  should  not  be  set   ^'^f^igff  n 
aside  as  void  and  irremlar  and   why  the  amount  levied  (is  &  19  Viet. 

,         ,  .        ,  "^  c.67),aiidtlHi 

under  the  execution  herein  should  not  be  repaid  by  the  liz  months 

-  .     ,  •  1     /«   •  1        .  within  which, 

piaintin  to  the  said  official  assignee.  af^r  the  note 

The  affidavits  in  support  of  the  application  stated,  that  mav  be  issued 

in  the  month  of  December,  1858,  the  defendant  purchased  Alrt!run*from 

of  the  plaintiff  his  stock  and  business  of  a  stationer,  and  Jj®  ^|®  **^ 

for  part  of  the  purchase  money  the  defendant  gave  the  .  ^*  ^^^ 

plaintiff  his  note  of  hand,  dated  the  13th  January,  1859,  that  period, 

though  irregu- 

for  1240/.,  payable  on  demand.    On  the  15th  March,  1860,  lar,  is  not  void, 
the  note  remaining  unpaid,  the  defendant  was  served  with  fuiarity  may 
a  writ  of  summons,  issued  and  bearing  date  that  day,  in  the  the^onductof 
form  provided  by  "The  Summary  Procedure  on  Bills  of  %tereforS!* 
Exchange  Act,  1855,"  with  a  copy  of  the  promissory  note,  ''j^?'?.il*J  . 
including  the  date,  indorsed  thereon.     On  the  27th  of  the  wnrcd  the 

,  .  .        .  defendant  with 

same  month  judgment  was  signed  and  execution  issued,  of  a  writ  under 

that  Act,  more 

which  the  defendant  had  notice  from  the  plaintiff,  and  on  than  six  months 
the  28th  the  sheriff  seized.    In  addition  to  the  note  of  ^P~mt^rjr 
band   the  defendant  assigned  to  the  plaintiff,  by  way  of  ^^  demand,^ 
mortgage,  the  defendant's  contingent  interest  in  certain  ^^n^^  ju<&- 
stock  and  a  policy  of  assurance  for  1000/.,  and  the  defend-  "ent  and 

*^        -^  '  issued  ezecu* 

tion,  the  de- 
firodant  requested  him  to  instruct  the  sheriff  to  withdraw,  after  a  leTv  of  part  of  the  judgment 
debt,  (the  plaintiff  also  holding  a  mortgage  security),  and  authorixed  the  sheriff  to  re-enter  at 
any  time  and  lery  the  remainder  of  the  debt: — BelJ,  that  the  defendant  had  precluded  himself 
from  applying  to  set  aside  the  writ,  judgment,  and  execution;  and  that  the  official  assignee 
mider  his  bankruptcy  was  in  the  same  situation. 
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I860.       Ant  having  pointed  out  that  it  would  therefore  be  unjust  to 

^^^      sell  to  the  full  amount  of  the  judgment,  the  plaintiff  con- 

^,    «•  sentcd  to  reduce  the  levy  to  900/.,  upon   the  defendant 

MURRELLS.  ''  ^ 

signing  the  following  paper : — 

"In  the  Exchequer  of  Pleas. 

*<  Between  John  Maltb}^  pUdntil^ 

«*and 
"  Thomas  Murrells,  defendant 

^  I  hereby  request  you  to  instruct  the  sheriff  not  to  levy 
under  the  writ  of  fieri  facias  issued  on  the  judgment  in  thu 
action  to  the  full  amount  indorsed  thereon ;  but  inasmuch 
as  the  judgment  debt  in  this  action  is  secured  to  a  certazn 
extent  by  the  assignment,  by  way  of  mortgage,  of  the  13th 
of  January,  1859 ;  and  inasmuch  as  it  will  be  greatly  to  the 
benefit  of  my  other  creditors  that  the  ornamental  fixtures 
and  shop  fittings  should  not  be  now  sold  under  your  exe- 
cution, I  hereby  request  you  to  instruct  the  sheriff  to  with- 
draw under  such  execution  when  he  shall  have  realised  so 
much  of  the  said  judgment  debt  as  you  may  consider  not 
covered  by  the  above  mentioned  security,  and  this  shall  be 
your  authority  for  the  same,  so  far  as  any  authority  on  my 
part  can  be  requisite :  and  I  hereby  authorize  the  sheriff  to 
re-enter  at  any  time  under  the  said  writ  of  fieri  facias,  or 
under  any  other  writ  of  fieri  facias,  upon  the  judgment  in 
this  action,  and  to  levy  so  much  of  the  said  judgment  debt 
as  may  not  be  satisfied  by  the  levy  now  made. 

"Dated  the  30th  day  of  March,  1860. 
"  To  the  above  named  plaintiff.  "  Yours,  &c. 

"  Thomas  Murrclls.'* 

The  defendant  also  stated  that,  before  signing  the  said 
paper,  he  endeavoured  to  see  his  solicitor  for  advice,  but 
could  not  meet  with  him,  and  he  then  returned  home  and 
signed  the  paper  without  having  had  an  opportunity  of 
advising  with   his  solicitor,  and  in  order  that  the  whole 
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of  bis  effects  might  not  be  swept  away  by  the  plaintiff,  but  1860. 
that  at  least  a  portion  thereof  should  be  left  for  his  other  ifj^^QT 
creditors,  and  without  intending  in  any  way  to  admit  the 
pUuntiff*s  right  to  issue  execution  in  the  action,  or  the 
legality  or  regularity  of  the  proceedings;  that  he  was 
wholly  unaware  that  any  legal  objection  existed  to  the  writ 
or  proceedings  in  the  action,  and  he  had  not  then  shewn 
the  copy  of  the  writ  so  served  upon  him  to  any  attorney  or 
any  other  person,  or  consulted  anyone  about  it,  but-  had 
acted  up  to  that  time  solely  under  the  guidance  of  the 
plaintiff's  attorney ;  that  had  he  been  aware  that  the  writ 
or  proceedings  were  a  nullity  or  irregular,  he  would  never 
have  signed  the  said  paper. 

On  the  30th  of  March  the  sheriff  sold  and  assigned  to 
the  plaintiff  a  portion  of  the  defendant's  stock  and  goods  to 
the  value  of  830il,  the  defendant  himself  assisting  in  making 
out  the  inventory*  On  the  2nd  of  April  the  defendant  was 
adjudicated  bankrupt.  On  the  3rd  of  April  a  summons 
was  taken  out  at  Chambers  to  set  aside  the  proceedings  as 
void  or  irregular,  the  same  having  been  taken  under  '*  The 
Summary  Procedure  on  Bills  of  Exchange  Act,  1855," 
although  the  Act  did  not  apply  to  the  circumstances  of  the 
case,  and  the  action  was  not  brought  within  six  months 
after  the  note  became  due  and  payable.  Martin,  B.,  before 
whom  the  summons  was  heard,  referred  the  parties  to  the 
Court 

Lush  having  obtained  a  rule  to  set  aside  the  proceedings, 

BoviU  and  Honyman  now  shewed  cause. — First,  the  writ 
issued  in  proper  time,  and  was  regular.  A  promissory  note 
payable  on  demand  is  within  the  provisions  of  *^  The 
Summary  Procedure  on  Bills  of  Exchange  Act,  1855** 
(18  &  19  Vict,  c  67).  Though  such  a  note  is  for  many 
purposes  considered  due  and  payable  from  the  time  of  its 
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date,  as  for  instance  under  the  Statute  of  LimitaUona,  yet 
it  cannot  be  treated  as  overdue  and  dishonoured  until 
V.  after  payment  has  been  demanded  and  refused:  Banmgk  ▼. 

White  {a).  It  is  considered  as  a  continuing  secority,  and 
not  as  a  dishonoured  instrument:  Brooks  ^.  JMSickell {b\ 
The  preamble  of  the  18  &  19  Vict  c  67  recites,  that 
'*  Whereas  bona  fide  holders  of  dishonoured  bilb  of  ex- 
change and  promissory  notes  are  often  unjustly  delayed 
and  put  to  unnecessary  expense  in  recovering  the  amount 
thereof,  by  reason  of  fiivolons  or  fictitious  defences  to 
actions  thereon,  and  it  is  expedient  that  greater  fiicilities 
than  now  exist  should  be  given  for  the  recovery  of  money 
due  on  such  bills  and  notes."  Reading  the  first  aectioa 
with  reference  to  that,  a  promissory  note  payable  on  demand 
does  not  become  *'due  and  payable,"  within  the  meaning 
of  that  section,  until  payment  has  been  demanded  and 
refused ;  and  the  six  months  within  which  the  action  is  to 
be  brought  run  fi-om  the  date  of  such  demand.  In  this 
case  there  was  no  actual  demand,  but  the  service  of  the 
writ  was  a  sufficient  demand.  Secondly,  assuming  that 
the  issuing  the  writ  more  than  six  months  after  the  note 
became  due  and  payable  was  not  justified  by  the  statute, 
still  it  was  an  irregularity  only,  and  not  a  nullity.  Leiffh  v. 
Baker  (c)  is  an  express  authority  that  the  proceedings  are 
not  void,  for  there  the  Court,  after  judgment  and  execution, 
refused  to  set  aside  a  writ  issued  under  similar  circum- 
stances, and  allowed  it  to  be  amended  by  making  it  a  writ 
specially  indorsed  under  the  25th  section  of  the  Common 
Law  Procedure  Act,  1852.  Thirdly,  the  defendant  has 
assented  to  the  proceedings  and  thereby  waived  the  irregu- 
larity ;  consequently  he  could  not  apply  to  set  aside  the  pro- 
ceedings, and  the  official  assignee  is  in  the  same  position 

(a)  4  B.  &  C.  325.  (b)  9  M.  &  W.  15. 

(c)  2  C.  B.,  N.  S.  367. 
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as  the  defendant.  Moreover,  the  proceedings  on  the  30th  of       i860. 
March,  and  subsequently,  amount  to  an  equitable  assignment      ^jTTT"^ 
of  the  goods.  «• 

Lush  and  Joseph  Brawh,  in  support  of  the  rule. — The 
proceedings  are  altogether  void.  The  18  &  19  Vict.  c.  67,  has 
introduced  a  course  of  procedure  unknown  to  the  common 
law,  and  unless  the  case  is  within  it  the  proceeding!!  are 
coram  non  judice.  The  1st  section  of  the  Act  defines  the 
cases  to  which  its  provisions  apply,  viz., "  all  actions  upon 
bills  of  exchange  or  promissory  notes  commenced  within 
six  months  after  the  same  shall  have  become  due  and  pay- 
able.**  Assuming  that  a  promissory  note  payable  on  demand 
is  within  the  meaning  of  that  Act,  this  action  was  com- 
menced more  than  six  months  after  the  note  was  due. 
Norton  v.  EUam  (a)  is  an  authority  that  a  promissory  note 
payable  on  demand  is  due  the  moment  it  is  made.  In 
Bawe  V.  Young  {b\  Bayley,  J.,  said: — <'lf  a  man  make  a 
note  payable  on  demand,  it  is  settled  by  law  that  a  special 
demand  need  not  be  stated  in  the  declaration  nor  proved 
upon  the  trial."  It  is  clear,  therefore,  that  the  plaintiff 
'  might  have  commenced  an  action  by  a  writ  of  summons  as 
soon  as  the  note  was  made.  The  subsequent  judgment  and 
execution  cannot  render  valid  a  proceeding  which  was  void 
in  its  inception.  The  distinction  between  an  irregularity, 
and  a  nullity  is  thus  pointed  out  in  2  Chit  Arch.  p.  1375, 
9th  ed. : — '*  Where  the  proceeding  adopted  is  that  prescribed 
by  the  practice  of  the  Court,  and  the  error  is  merely  in  the 
manner  of  taking  it,  such  an  error  is  an  irregularity,  and 
may  be  waived  by  the  laches  or  subsequent  acts  of  the 
opposite  party ;  but  where  the  proceeding  itself  is  altogether 
unwarranted,  and  different  from  that  which,  if  any,  ought  to 
have  been  taken,  then  the  proceeding  is  a  nullity,  and  can- 
not be  waived  by  any  act  of  the  party  against  whom  it  has 
(a)  2  M.  &  W.  461 .  (b)  2  Brod.  &  B.  165.  232. 
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1860.        been  taken.''    Here  there  is  not  only  error  in  the  form  of 
^^^       the  proceeding,  but  it  is  wholly  unauthorized  by  law.    It  is 
V.  the  same  as  if  the  writ  had  issued  on  a  bond.  {Bramwellt  B.9 

referred  to  the  judgment  of  Tindak  C.  J.,  in  Ford  v.  Ber- 
nard (a).]  An  interlocutory  judgment,  signed  without  an 
appearance  entered,  is  a  nullity  which  cannot  be  waived : 
RobertM  v.  Spurr  (Jb).  In  Leigh  v.  Baker  (c),  the  application 
to  set  aside  the  proceedings  was  made  nine  months  after  the 
execution  issued ;  and  the  only  contention  was  whether  the 
Court  had  power  to  amend  the  writ  under  the  Common  Law 
Procedure  Act,1852.  The  defendant  has  done  nothing  which 
would  have  precluded  him  from  making  this  application,  if 
he  had  not  been  bankrupt  WVloughby  v.  BacUunue  (d) 
decided  that  where  a  landlord  has  been  guilty  of  an  excessive 
distress,  the  tenant  does  not  waive  his  right  of  action  by  enter- 
ing into  an  arrangement  with  him  respecting  the  sale  of  the 
goods  seized  The  same  principle  applies  here.  There  was 
no  valid  consideration  for  the  agreement  on  the  part  of  the 
defendant :  it  was  signed  by  him  under  the  advice  of  the 
plaintiff's  attorney,  and  in  order  that  the  plaintiff  might  not 
enforce  to  its  full  extent  an  illegal  execution.  There  was 
no  equitable  assignment  of  the  goods,  but  only  a  request  to 
withdraw  accompanied  by  an  authority  to  levy  thereafter. 
Webber  v.  Hutchin8{e)  is  an  authority  that  the  assignees  of 
a  bankrupt  may  apply  to  set  aside  proceedings  for  irr^u- 
larity,  and  a  fortiori  for  nullity.  The  effect  of  the  agree- 
ment is  to  give  the  plaintiff  a  preference  over  the  other 
creditors  of  the  defendant,  and  therefore  the  official  assignee 
has  a  better  right  than  the  defendant  to  make  the  appli- 
cation. 

Pollock,  C.  B. — The  rule  must  be  discharged.    I  think 

(a)  6  Bing.  534.  {d)  2  B.  &  C.  821. 

(6)  3  Dow.  r.  C.  551.  (0  8  M.  &  W.  319. 

(c)  2  C.  B.,  N.  S.  367. 
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the  question  is  not  so  much  whether  a  promissory  note  pay-        I860, 
able  on  demand  is  payable  immediately,  so  as  to  be  within      ^T^^'^*' 
the  provisions  of  the  18  &  19  Vict.  c.  67,  as  whether  the  ». 

MU&RSLLS. 

proceedings  have  been  such  as  would  have  prevented  the 
defendant,  if  he  had  not  become  bankrupt,  from  making 
this  application.     It  appears  to  me  that  a  promissory  note  , 

is  within  the  provisions  of  the  act  of  parliament,  and  that 
this  note  haviug  been  due  above  six  months,  it  was  not 
competent  for  the  plaintiff  to  adopt  the  proceedings  under 
that  Act,  but  I  think  that  what  has  been  done  on  the  part 
of  the  defendant  has  so  far  ratified  them  that  he  could  not 
say  that  they  are  either  irregular  or  a  nullity.  It  might 
become  a  serious  question  in  another  proceeding  whether 
there  has  been  collusion,  but  with  that  we  have  no  concern. 
It  appears  to  me  that,  under  the  circumstances,  the  pro- 
ceedings which  the  defendant  has  sanctioned,  ratified  and 
confirmed,  have  placed  his  assignee  in  such  a  situation  that 
he  cannot  now  apply  to  have  the  matter  re-opened. 

Martin,  B. — I  am  of  the  same  opinion.  At  Chambers  * 
I  have  decided  that  the  18  &  19  Vict.  c.  67  applies  to  pro- 
missory notes  payable  on  demand.  I  am' also  of  opinion  that 
a  promissory  note  payable  on  demand  is,  for  the  purposes 
of  that  Act,  payable  in9tanter,  and  that  the  six  months  run 
from  the  date  of  the  note.  Therefore  upon  the  facts  it  was 
too  late  to  sue  out  a  writ  under  the  statute,  but  I  think  that 
the  proceedings  are  irregular  only,  and  not  void.  Leigh  v. 
Baker  (a)  is  a  direct  authority  on  that  point  Then  what 
is  the  law  with  respect  to  an  irregularity  ?  It  is  this, — if  a 
party  seeks  to  set  aside  proceedings  on  that  ground,  he 
must  apply  within  a  reasonable  time,  and  before  any  further 
step  in  the  cause.  It  is  said  that  the  defendant  did  not 
know  that  this  writ  ought  to  have  been  sued  out  within  six 

(i)  2  C.  B^  N.  S.  367. 
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I860.  months  after  the  note  became  dae»  bat  be  bad  dndnct 
notice  of  that  hct  by  the  indonement  upon  the  wriL 
Maule,  J.,  hud  down  the  tme  rule,  tiz.,  not  that  ewerj  man 
b  supposed  to  know  the  kw^  but  that  a  person  cannot  be 
allowed  in  a  Court  of  justice  to  say  that  he  was  ignorant  of 
it  After  what  has  pasBed»the  defendant  could  not  be  heard 
to  say  that  the  proceedings  are  not  Inndin^  and  thctefeie 
his  assignee  is  precluded  finom  questioning  them. 

BRAMWELLy  B. — ^I  am  of  the  same  opinion.  In  the  fint 
place^  I  am  clearly  of  opinion  that  the  writ  is  irregular,  and 
that  if  the  defendant  had  applied  in  due  time  he  mig^ 
have  successfully  objected  that  it  was  improperiy  issiiedy  the 
note  being  above  six  months  old.  He  did  not  attempt  to 
do  so,  but  allowed  the  plaintiff  to  proceed  to  judgment  and 
execution ;  and  the  quesdon  is  whether  the  defendant  has 
precluded  himself  fit>m  objecting  to  proceedings^  which,  but 
for  hb  subsequent  conduct  might  have  been  set  ande  as 
invalid.  I  think  be  has.  I  agree  with  the  remark  of  Jinrti^ 
C.  J.,  in  Minet  t.  Bound  (a)  where  he  says,  ^  It  ia  difficult 
to  draw  the  line  between  a  nullity  and  an  irregularity.  I 
have  heard  of  a  case  in  which  the  defendant  had  no  notice 
of  the  proceedings  in  the  action  until  be  was  sold  up,  and 
that  was  held  a  mere  irregularity."  In  Mmei  v.  Boumd^  the 
defendant  was  served  with  a  writ  of  summons  abroad,  but  as 
he  afterwards  had  notice  of  declaration  and  made  no  objec- 
tion to  it,  the  Court  of  Common  Pleas  held  that  be  had 
precluded  himself  from  objecting  to  the  service  of  the  writ. 
Whether  the  proceeding  in  this  case  is  called  an  irregularity 
or  a  nullity,  it  is  open  to  the  same  treatment  as  the  improper 
service  of  the  writ  in  JUinet  v.  Bound.  Suppose  the  de- 
fendant had  obtained  leave  to  appear,  and  had  pleaded  and 
gone  to  trial,  and  there  had  been  a  verdict  and  judgment 

(a)  1  L.  M.  &  P.  6S4. 
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aguDSt  him,  oonld  he  bftve  aud  that  all  the  proceedings 
weie  a  nullity  !  If  he  coold  not,  it  diews  that  an  invalid 
proceeding  may  at  aome  time  be  set  op  Cm*  the  pnipoae  of 
auppoiting  sobaeqoent  pwicrrdingTL  Then,  when  may  that 
be  done  ?  It  aeema  to  me  that,  if  it  may  be  done  after  plea, 
trial,  verdict  and  judgment,  it  may  be  done  at  aome  earlier 
period,  and  if  ao^  why  not  at  the  time  when  defendant  took 
the  steps  he  did  ?  My  notion  is  that  there  are  no  anwaiv- 
able  nollities  ezeept  those  which  appear  on  the  record. 
This  objection  would  not  appear  on  the  record.  It  is 
true  that  no  proceeding  in  error  will  lie,  but  suj^ponng 
it  would,  a  Court  of  error  would  say,  we  see  no  defect 
on  the  record.  No  doubt  some  diflBculty  arises  finom  the 
cases.  In  Hdmsan  t.  ShaeUeiom  {a\  it  was  held  that  a 
writ  of  summons  dated  on  a  Sunday  was  a  nullity,  and 
that  the  objection  was  not  waived  by  lapse  of  time. 
But  there  the  objection  would  appear  on  the  record.  But 
in  another  case,  Tayhr  v.  PhilUpM  (J>\  where  the  objec- 
tion would  not  appear  on  the  record,  it  was  held  that  the 
service  of  process  on  a  Sunday,  which  is  void  by  statute, 
cannot  be  made  good  by  a  subsequent  waiver.  That  case 
seems  to  militate  against  my  notion,  that  the  only  nullities 
which  cannot  be  waived  are  thoee  which  appear  on  the 
record.  But  I  find  Lord  Enenbonmgh  there  said  it  was  a 
**  matter  of  public  policy  that  no  proceedings  of  the  nature 
described  in  the  statute  should  be  had  on  a  Sunday ;  and, 
therefore,  the  regularity  or  irregularity  of  them  could  not 
depend  on  the  assent  of  the  party  afterwards  to  waive  an 
objection  to  such  proceedings,  which  were  in  themselves 
absolutely  avoided  by  the  sUtute."  That  case,  therefore, 
does  not  prove  that  I  am  wrong  in  my  opinion  that  nulli* 
ties  may  be  waived  unless  they  appear  on  the  record. 
The  remaining  question  is,  whether  what  was  done  by  the 
(fl)  4  Dowl.  P.  C,  48.  (*)  8  East,  155. 
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defendant  cored  the  objection.     I  think  it  did.    We  cmnnoC 
take  into  account  the  defendant's  want  of  knowledge,  and 
V.  that  he  was  not  able  to  see  his  attorney.     If  so.  a  peisoa 

would  be  in  a  better  position  because  he  was  ignorant.  As 
to  that,  this  remark  may  be  made, — if  a  person  docs  not 
know  that  a  wrong  is  done  to  him,  it  is  because,  though  in 
point  of  form  he  is  vrronged,  in  substance  he  has  nothing  to 
complain  of.  The  defendant  in  efiect  says  to  the  plaintiff, 
^  I  recognize  the  validity  of  your  proceedings.*  It  would 
be  a  hardship  on  the  plaintiff  if  we  were  to  bold  that  the 
defendant's  conduct  had  not  cured  the  objection*  Suppose 
the  defendant,  when  he  was  served  with  the  writ,  had  said, 
*^  this  is  a  wrong  writ,"  the  plaintiff  would  have  issued  a 
different  writ  Or  suppose,  when  the  sheriff  entered,  the 
defendant  had  given  notice  to  the  plaintiff  that  the  judg- 
ment was  signed  on  a  void  writ,  he  would  have  withdrawn 
the  execution.  It  seems  to  me  that,  not  only  upon  the  law, 
but  upon  the  reason  and  justice  of  the  case,  we  ought  to 
hold  that  these  proceedings  are  valid ;  and  that  whatever 
may  be  the  nature  of  the  objection,  whether  an  insularity 
or  a  nollityy  it  is  equally  an  objection  which  has  been  waived 
by  the  defendant,  and  that  his  assignee  is  in  no  better  posi- 
tion than  he  is;  therefore  the  rule  ought  to  be  discharged. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.  The  18  &  19  Vict  c.  67,  does  not  apply 
to  this  case.  I  agree  that  a  promissory  note  payable  at  a 
certain  time  after  date  or  sight  is  as  much  within  the  opera- 
tion of  the  statute  as  a  bill  of  exchange ;  and  that,  whether 
it  be  the  case  of  a  promissory  note  or  a  bill  of  exchange,  the 
law,  as  provided  by  that  statute,  must  be  put  in  force  within 
six  months  after  the  instrument  has  attained  its  maturity. 
Here  the  promissary  note  was  payable  on  demand,  and 
applying  the  law  as  ascertained  by  reference  to  the  Statute 
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of  LimitatibnSy  this  note  became  payable  as  soon  as  it  was 
made.  Another  test  is,  that  no  demand  is  necessary  before 
bringing  an  action  upon  such  a  note — its  payment  is  a  duty  •• 

which  attaches  the  moment  the  note  is  made.  Therefore 
this  note  was  payable  as  soon  as  it  was  made,  but,  in  fact,  pro- 
ceedings were  not  taken  upon  it  until  more  than  six  months 
after  it  was  due ;  and  consequently  the  case  is  not  within  the 
provisions  of  the  18  &  19  Vict,  c  67.  There  is  another 
ground  upon  which  it  appears  to  me  that  this  case  is  not 
within  that  Act,  because  I  think  that  Act  was  intended  to 
give  a  speedy  remedy  to  bona  fide  holders  of  bills  of  ex- 
change and  promissory  notes  payable  at  a  time  certain,  as 
against  persons  who  made  default  in  payment  on  the  day 
when  they  became  due.  A  person  who  accepts  a  bill  of  ex- 
change or  makes  a  promissory  note,  payable  on  a  given  day, 
is  liable  to  pay  it  when  that  day  arrives  although  no  demand 
is  made.  He  must  be  aware  of  the  contract  which  he  has 
entered  into ;  and  he  has  no  right  to  say  that  he  b  taken  by 
surprise,  for  he  is  bound  to  provide  for  payment  on  the  day 
when  the  bill  becomes  due.  But  the  case  of  a  promissory 
note  payable  on  demand  is  very  different.  Such  a  note  is 
usually  given  as  a  security,  and  without  any  intention  on  the 
part  of  holder  of  calling  for  immediate  payment  I  am 
therefore  disposed  to  think  that  such  a  note  cannot  be 
enforced  under  this  Act.  Here,  however,  the  objection  is, 
not  that  the  note  cannot  \)e  so  enforced,  but  that  more  than 
six  months  elapsed  from  the  date  of  the  note  before  the 
Act  was  put  in  force ;  and  that  being  so,  the  question  is 
whether  we  ought  to  set  aside  the  proceedings.  I  think 
we  must  treat  the  application  as  if  it  was  made  by  the 
defendant  Now,  the  first  question  is  whether  the  pro- 
ceeding is  a  nullity,  incapable  of  being  waived,  or  a  mere 
irregularity,  which  may  be  waived.  It  certainly  is  not  a 
nullity  apparent  on  the  record.     It  is  true  that  proceedings 
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in* error  are  taken  away  bya  few  woids whhin  a  pmntbeab 
in  the  first  seclioD ;  hot  I  will,  for  the  pRsent,  read  the 
section  as  if  those  words  were  omitted.  Sdiednle  B.  eoo- 
tains  a  form  of  jodgment^  and  if  that  farm  had  been  adopted 
in  this  case  no  error  wooU  he  apparent  on  the  reeord* 
because  the  judgment  would  not  shew  thai  the  actioo  wm 
not  brought  within  six  months  after  the  pronusBory  note 
became  payable,  since  the  date  of  the  writ  is  ooC  diewn» 
If  the  proceeding  was  a  nullity  whidi  appealed  oo  the 
record,  I  should  have  entertained  consideraUe  doidil  whe- 
ther it  could  be  waired ;  but  in  my  opinion,  whether  it  is  a 
nullity  of  a  diflRerent  description,  or  an  irregularity,  it  is  one 
which  might  be  at  some  time;  and  has  been,  waived.  Then 
are  the  circumstances  sufficient  to  support  this  appKcatioii, 
if  made  by  the  defendant  ?  I  am  of  opinion  that  the  de* 
fendant  has  preduded  himself  from  adiii^  the  Cooit  to  set 
aride  the  writ,  and  as  his  asrignee  is  in  the  same  situation, 
the  rule  ought  to  be  discharged. 

Rule  discharged. 


WmnfOBE  o.  GiLBBET  Smith. 
Oummfemc.   D ECLAR ATIOX.— F.  Whitmore,  the  official  aangnee 


to  two  arbi- 

traton,  the        of  W.  Bainbridge,  who  has  filed  his  petition  in  the  Birmiog- 


sentcd  that  the  hsm  Court  of  Bankruptcy  under  the  21 1th  section  of  the 
niffht  eonsok  Bankrupt  Law  Consolidation  Act,  1849,  by  &c.,  his  attorney. 
The  arbnmort  ^^  Gilbert  Smith  for  that,  before  the  making  of  the  agree- 
Jf^J^J^JJl^  ment  hereinafter  mentioned,  the  said  W.  Bainbridge  being 
on  t^^^tbe     ^^^^  ^  trader  and  unable  to  meet  his  engagements  with 


referred,  and  hmt^  adopted  thb  opiaioa  witkwl  nardsmg  tbdr  mrnm  jwl^Miiii  «^a«  tks 
loaf  ten,  made  their  award  aceordinglj. — Hetd.-  First,  tho  award  wai  imvabd. 
Secondly,  that  the  defence  was  admaHble  mder  a  ulea  of  -  nl  titl  ^vd.* 


TRINITY   TERM,    2  3    VICT.  825 

creditors,  duly  presented  bis  petition  to  the  Court  of  Bank<« 
roptcy  holden  at  Birmingham,  &c.,  in  pursuance  of  the 
provisions  of  and  in  the  form  directed  by  the  211th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849  (the  said 
Court  being  within  the  district  of  which  the  said  W.  H. 
Bainbridge  had  resided  for  six  months  next  immediately 
preceding  the  time  of  filing  such  petition  and  making  the 
said  agreement),  and  duly  and  in  pursuance  of  the  211th 
section  of  the  said  Act  made,  at  the  private  sitting  therein 
mentioned,  held  under  the  said  petition,  a  proposal  for  the 
future  payment  of  his  debts,  &c.,  namely,  by  conveying  and 
assigning  by  deed  to  the  plaintiff  all  his  estate  and  effects, 
as  trustee,  upon  trust  to  realise,  collect  and  receive  the 
same,  and  to  divide  the  same  amongst  the  creditors  of  him, 
the  said  W.  Bainbridge,  in  full  satisfaction  and  discharge 
of  their  debts,  and  which  said  proposal  was  afteni^'ards  duly 
assented  to  and  confirmed  in  the  manner  mentioned  in  the 
215th  section  of  the  said  Act,  and  the  said  conveyance  and 
assignment  was  afterwards  duly  made  accordingly ;  and 
such  proceedings  were  taken  in  the  said  Court  upon  the 
said  petition  that  the  plaintiff  was,  before  the  making  of 
the  said  agreement,  appointed  by  the  said  Court  to  be  the 
official  assignee  to  act  in  the  matter  of  the  said  petition,  in 
pursuance  of  the  21dth  section  of  the  same  Act;  and  all 
the  estate  and  effects  of  the  said  W.  Bainbridge  became 
and  were  vested  in  the  plaintiff  as  such  official  assignee, 
under  and  in  pursuance  of  the  218th  section  of  the  same 
Act  That  at  the  time  of  the  making  of  the  agreement 
her«iD«fter  mentioned,  certain  differences  were  depending 
between  the  plaintiff,  as  such  official  assignee  and  trustee  as 
aforesaid,  and  the  defendants,  respecting  certain  unsettled 
accounts  and  cross  claims  between  the  said  W.  Bainbridge 
and  the  defendant ;  and  thereupon  it  was  mutually  agreed 
between  the  said  plaintiff,  as  such  official  assignee  and 
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trustee  as  aibrestid,  and  tbe  defendant,  that  the  said 
accoonts  should  be  taken  by  J.  Percival  and  SL  Danid; 
that  aftenrards  the  said  J.  PerdTal  and  S.  Daniel  made 
^heir  award»  &c.»  and  did  thereby  find  that  at  the  time  of 
the  filing  of  the  said  petition  there  was  doe  finom  tbe  de* 
fendant  to  the  said  W.  Bdnbri^  36U  2s^  of  whidi  tbe  de- 
fendant afterwards  had  notice,  &c — ^Breach:  NoopaymenL 

Pleas. — First,  that  it  was  not  motoaUy  agreed  betaeen 
the  plaintiff  and  the  defendant  as  alleged.  Secoodhr,  that 
J«  PerciTal  and  &  Daiuel  £d  not  take  opon  thi  ■■i.ln  i  ^ 
bunlen  of  the  reference.  Thirdhr,  that  J.  Feroml  and  SL 
Daniel  did  not  make  their  awaid. 

At  the  triaU  befere  Brmmrdi^  B.,  at  the 
AsstKSi^it  wmsptofied  that  Baiahiijgt^petitMi  far; 
asent  w«  filed  in  Aprils  1S5S:  Aai.  d»e 
cfaoass  i^gaiDst  the 
cn^rtd  nMK>  s^-- 

'^In  ihemncr  of  a 
bn^«  it  i»  «peed  ^kae  the 
be>^  «ad  G.  :M£ci    :23e  ieSemhac    sbiZ  ^  tdben  bv 


cvuxxrjcosv  niry  :!aztLl  i«te  pirv«r  ^  sumnraoe 
rVtfiiec  rr^  ;Sik'o:  Avisc.  I:^Jk  £cw.  H. 

r:if>  MiisD:ic  smi  :3ir  >at9iniomc  smt  ^ 


«cn^  jT 
^vuiuo.  je  31 
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ask  his  advice  and  assistance.  Rotton  said  he  would  afboept 
the  office,  to  give  his  advice  and  assistance ;  and  the  de- 
fendant's solicitor  assented  to  that.  Percival,  being  called  as 
a  witness,  stated  that  he  and  Daniel  took  Rotton*s  opinion 
upon  two  of  the  questions  submitted  to  them.  The  parties 
knew  that  they  did  so :  they  left  the  room  to  consult  him, 
leaving  the  parties  to  wait  their  return.  They  referred  two 
questions  to  him,  without  any  attempt  to  agree,  and  with- 
out discussing  the  matters.  They  agreed  to  be  bound  by 
his  opinion,  and  acted  upon  it,  notwithstanding  a  protest  by 
the  defendant's  solicitor  against  their  going  before  Rotton 
without  the  parties  and  their  solicitors. 

Upon  this  evidence  the  learned  Judge  said,  that  where 
two  persons  are  appointed  to  make  an  award,  it  must  be 
their  independent  opinion,  and  directed  a  verdict  to  be 
entered  for  the  defendant  on  the  third  plea,  reserving  leave 
to  the  plaintiff  to  move  to  enter  a  verdict  for  364/.  2i.,  the 
amount  of  the  award. 

Huddkttanj  in  Easter  Term,  had  obtained  a  nile  to 
enter  a  verdict  for  the  plaintiff,  on  the  ground  that  the 
award  was  the  award  of  the  arbitrators :  that  the  fact,  that 
the  arbitrators  had  taken  and  acted  upon  the  opinion  of 
Rotton,  did  not  vitiate  the  award ;  and  that  even  if  they 
acted  improperly  in  this  respect,  such  misconduct  was  not 
admissible  in  evidence  under  the  third  plea,  or  pleadable 
in  bar  of  the  action. 

Gray  and  Field  now  shewed  cause.  —  First,  assuming 
that  the  arbitrators  had  a  right  to  consult  Rotton  if  they 
differed,  they  had  no  right  to  act  upon  his  opinion  without 
exercising  their  own  judgment  upon  it.  The  decision  is 
not  the  act  of  the  mind  of  the  arbitrators.  Eads  v.  TFil' 
liams  (a)  shews  that  there  may  be  no  objection  to  an  arbi- 

.    (a)  4  De  G.  M.  &  G.  674. 
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• 

tAt<te  asking  the  opinion  of  a  third  party ;  bat  i^  in  deference 
to  that  opinion,  he  makes  an  award  which  is  cootraiy  to 
his  own  judgment,  the  award  b  mralid.  In  Wade  ▼. 
Bowling  (a),  a  matter  was  referred  to  the  award  of  three 
arbitrators  or  any  two  of  them :  two  signed  the  award,  bat 
at  different  times ;  it  was  held  that  the  award  was  invalid, 
and  that  in  an  action  on  the  award  the  defendant  was  en- 
titled to  a  verdict  on  nal  tiel  agard.  [PMoek^  C.  B. — 
The  arbitrators,  in  the  absence  of  the  parties,  referred 
certain  matters  to  a  third  person,  and  inserted  his  judgment 
in  the  award  as  if  it  were  their  own.] 


Phipsony  in  support  of  the  nile.— This  award  was  the  joint 
act  of  the  arbitrators.  The  parties  consented  that  Rotton 
should  be  treated  as  a  sort  of  spedal  referee,  to  advise 
the  arbitratcurs  in  case  of  diflBcoky.  Assuming  that,  in 
ordinary  cases,  arbitrators  cannot  act  blindly  upon  the 
opinion  of  ar  third  person,  it  is  competent  to  the  parties 
to  agree  that  their  arbitrators  shall  be  bound  by  the 
advice  of  such  a  person.  [CkamneOy  B. — In  that  case,  the 
arbitrators  must  treat  the  third  person,  either  as  a  special 
referee,  in  which  case  the  parties  would  have  a  right  to  be 
heard  before  him,  or  as  a  witness,  and  then  he  must  be 
examined  in  the  presence  of  the  parties^]  In  £ads  t. 
Williams  (h)  the  real  objection  to  the  award  was  that  one 
of  the  arbitrators  dissented  from  the  opinion  of  the  umpire, 
by  whose  decision  both  arbitrators  agreed  to  be  bound. 
[^Pollock^  C.  6. — I  doubt  whether  an  arbitrator  who  has 
made  an  award  can  be  permitted  to  stultify  himself^  as  the 
arbitrator  did  in  that  case.  It  is  well  settled  in  Courts  of 
common  law,  that  a  jiuyman  cannot  be  heard  to  state  on 
his  oath  that  he  gave  a  verdict  without  agreeing  to  it]  A 
legal  assessor  may  express  his  opinion  on  the  fects  brought 

(a;  4  £.  &  B.  44.  (6)  4  De  G.  M.  &  G.  674. 


TRINITY  TEAM,    23   VICT.  829 

before  the  arbitrator,  aflsiiming  them  to  be  proved,  and  the 
arbitrator  may  adopt  such  opinion.  Here  Rotton  was  a 
special  assessor,  such  as  a  barrister  might  be,  to  assist  the 
arbitrators  in  coming  to  a  correct  conclusion  upon  the 
facts  proved.  Hopcraft  v.  Hickman  (a)  would  seem  to 
shew  that  if  the  parties  know  of  the  arbitrators  taking  the 
advice  of  professional  persons,  and  make  no  objection  to 
it,  their  doing  so  will  not  vitiate  the  award.  Secondly, 
even  if  this  was  misconduct  on  the  part  of  the  arbitrators, 
it  is  merely  a  ground  for  setting  aside  the  award,  and  cannot 
be  pleaded  in  bar:  fftUes  v.  Maccarmick  (6).  [Channel^  B. 
*— Might  it  not  be  shewn,  under  nul  tiel  agard,  that  one 
of  two  arbitrators  heard  the  evidence  when  sitting  alone. 
Id  that  case,  there  would  be  no  joint  operation  of  the  two 
minds.]^  Here  the  award  is  adopted  by  both.  [Pollock^  i\  B. 
—That  argument  amounts  to  this,  that  if  one  of  the 
arbitrators  thinks  and  decides  alone  the  award  is  bad;  but 
if  it  is  not  the  act  of  the  mind  of  either,  the  award  may  be 
good.]  The  joint  act  of  signing  the  award  makes  it  good, 
and  under  this  plea  it  cannot  be  shewn  how  that  joint 
signature  was  obtained. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  I  think  that  the  award  is  bad,  or 
rather  that,  as  the  plea  correctly  states,  no  award  was  made. 
In  substance,  this  was  a  sub-reference  by  the  arbitrators  to  a 
third  person,  and  they  had  no  right  to  delegate  to  him  the 
powers  entrusted  to  them.  No  doubt  there  was  evidence 
of  an  agreement  between  the  parties,  that  the  arbitrators 
might  consult  Rotton,  but  not  that  they  should  substitute 
his  opinion  for  their  own.  The  consent  gave  them  liberty 
to  consult  him  or  refer  to  him  for  advice,  but  not  so  as  (o 

(a)  2  Si.  &  Stu.  130;  see  Russell  on  Awards,  207,  2nd  Ed. 
(6)  2  Wils.  1 48. 
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bind  themselves  to  decide  aocording  to  his  otMnioo,  wliat- 
ever  their  own  might  be.  When  arbitntors  bare  referred 
the  matters  in  dispute  to  some  one  else,  and  agreed  to 
be  bound  by  his  decision  and  make  an  award  acccMrding  to 
it,  the  parties  have  not  what  they  bargained  fiuTy  viz.  the 
judgment  of  the  arbitrators,  and  so  have  not  had  their 
award. 

Channell,  B. — I  am  of  the  same  opinion.  There  was 
evidence  that  the  parties  sancUoned  the  consulting  of  Botton 
by  the  arbitrators ;  but  the  arbitrators  oi^ht  not  to  have 
bound  themselves  by  his  decision.  The  parties  baigained 
for  the  judgment  of  the  arbitrators  on  the  matters  referred 
to  them,  and  that  they  have  not  had.  I  agree  with  Mr. 
Phipsan  that  the  misconduct  of  arbitrators  cannot  be  pleaded 
in  bar ;  but  it  may  be  shewn  that  they  acted  in  soch  a 
manner  that  no  award  was  in  fiurt  made. 

Bramwbll,  B. — I  am  of  the  same  opinion.  I  think  that 
an  arbitrator  may  take  advice  upon  a  matter  in  which  he 
considers  it  may  be  useful  to  him;  and  if  he  adopts  it, 
even  though  he  admits  it  influences  his  judgment,  his 
award  may  be  good.  But  he  must  not  renounce  his  own 
opinion  to  substitute  that  of  another.  Here,  I  think  the 
facts  shew  that  the  decision  was  that  of  Rotton,  not  of  the 
arbitrators,  and  therefore  it  was  not  their  award.  There 
was  in  fact  no  act  of  the  arbitrators*  minds  upon  the  ques- 
tion decided  by  him.  The  language  of  the  Court  of 
Common  Pleas  in  Littk  v.  Newton  (a)  is  strong  to  shew 
that  this  was  no  award. 

Rule  discharged. 

(a)  2  Man.  &  G.  351. 
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Watson  v.  Bennett.  May  22. 

X  HIS  action  was  referred  to  an  arbitrator  by  a  Judge's  On  bearing  the 

,  r  II  parti«i,  and 

order  as  follows : —  U  consent,  a 

**  Watson  ▼.  Bennett"] — Upon  hearing  the  attorneys  on  oi^efreferring 
both  sides,  I  do  order  that  this  cause  be  referred  to  the  \^^^^ 
award  or  certificate  of  S.  Biggs,  under  the  statute  17  &  18  ^  ^^^\  t 
Vict.  c.  125,  with  all  the  powers  as  to  certifying  and  amending  ^^l*  1859,  on 

heanng  the 

of  a  Judge  at  Nisi  Prius;  the  costs  of  the  cause  to  abide  the  parties,  a 

further  order 

event     The  costs  of  the  reference  and  award  or  certificate  was  made 

to  be  in  the  discretion  of  the  arbitrator.    Tkat  the  reference  be  undo^the 

of  plainiiff^s  case  be  proceeded  with  at  Worcester  and  the  Pr^J^^  "^ 

defendants  at  Birmingham^  with  power  to  adjourn  from  time  ^S^yl^ly^^ 

to  time.    Dated  this  1st  of  July,  1859.     W.  F.  Channell."  arbitrator  was 

"^ '  *  named  and 

Various  meetines  were  held  between  the  25th  of  Novem-  certain  terms 

^  added  by  the 

ber,  1859,  and  the  drd  of  February,  1860,  on  which  latter  Judge  against 
day  the  reference  was  concluded.     The  arbitrator  made  his  the  plaintiff. 
award  bearing  date  the  28th  of  'March ;  and  on  the  drd  of  gave  power  to 
April  gave  notice  to  the  parties  that  it  was  ready.     On  the  u^^  adjourn 
15th  of  April  the  plaintiBF's  attorney  sent  to  the  defendant's  ^"i'J^^t**" 
attorney  a  copy  of  the  award.     On  affidavit  setting  out  "^^^'^jj^^"** 
these  facts,  ''l^ich  the 

«  award  was  to 

Grajfj  in  Easter  Term,  had  obtained  a  rule  to  set  aside  be  made. 

Meetings  were 

the  award  on  the  ground  that  it  was  made  after  the  autho-  held  on  the  25th 

of  November, 
1859,  and  the 
Srd  of  Februanr,  1860,  which  both  parties  attended.  On  the  last  named  day  the  arbitrator 
adjourned  for  the  purpose  of  making  his  award.  The  award  was  made  on  the  28th  of  March, 
and  notice  of  it  given  to  the  parties  on  the  3rd  of  April.  The  Court  refused  to  set  aside  the 
award  on  the  ground  that  it  was  made  after  the  arbitrator's  power  had  expired,  being  more  than 
a  month  after  the  last  meeting. 

A  motion  to  set  aside  an  award  founded  upon  a  Judge's  order,  made  under  the  3rd  section  of 
the  Common  Law  Procedure  Act,  1854,  may  be  made  on  an  aiBdaTit  setting  out  the  Judge's 
order  without  making  the  order  a  rule  of  Court. 
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ritj  of  the  arbitrator  had  expired,  viz.  more  than  a  month 
after  the  last  attendaDce  before  the  arbitrator. 

The  first  day  of  Easter  Term  was  Sunday  the  15th  of 
April  The  motion  was  made  on  Saturday  the  2l8t  of 
April,  when  a  rule  nisi  was  granted  on  affidavits  setting 
out  the  Judge's  order,  but  the  rule  was  not  in  fact  drawn 
up  until  Monday  the  23rd,  the  officer  of  the  Court  having 
refused  to  draw  it  up  until  the  order  of  reference  had  been 
made  a  rule  of  Court 

Huddleston  now  objected  that  the  rule  had  not  been 
drawn  up  in  Ume. — ^The  reference  took  place  under  the 
Common  Law  Procedure  Act,  1854,  the  9th  section  of 
which  enacts  that  **  all  applications  to  set  aside  any  award 
made  on  a  compulsory  reference  under  this  Act,  shall  and 
may  be  made  within  the  first  seven  days  of  the  term  next 
following  the  publication  of  the  award  to  the  parties,  whe- 
ther made  in  vacation  or  term ;  and  if  nonsuch  application 
is  made,  &c.,  such  award  shall  be  final  between  the  parties."* 
Though  the  first  day  of  term  fell  on  a  Sunday,  on  which 
day  the  Court  does  not  sit,  still  that  day  must  be  taken  into 
account :  Doe  dcm.  Brent  v.  Roe  (a).  The  last  day,  though 
also  a  Sunday,  cannot  be  excluded  because  the  case  does 
not  come  within  rule  174  of  the  Practice  Rules,  Hil.  T. 
1853:  Rowberry  v.  Morgan{b), 

Gray. — The  application  to  the  Court  was  in  time.  It  was 
founded  on  an  affidavit  setting  out  the  Judge's  order  of  re- 
ference, and  the  rule  should  have  been  drawn  up  on  the 
Saturday.  The  officer  was  wrong  in  requiring  the  Judge's 
order  to  be  made  a  rule  of  Court  Before  the  Common 
Law  Procedure  Act,  1854,  a  Judge's  order  of  reference 

(a)  1  C.  &  J.  483.  (6)  9  £xch.  730. 
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bad  no  force  until  it  was  made  a  rule  of  Court,  but  now  bj 
the  3rd  section  of  that  Act,  the  *^  order  of  a  Judge"  and  the 
award  are  **  enforceable  by  the  same  process  as  the  finding 
of  a  jury  upon  the  matter  referred."  The  Judge's  order 
may  therefore  now  be  enforced  without  making  it  a  rule  of 
Court.  [Channell,  B.-<-By  section  10,  ^*  Any  award  made 
on  a  compulsory  reference  under  this  Act  may,  by  autho- 
rity of  a  Judge,  &c.,  be  enforced  at  any  time  after  seven 
days  from  the  time  of  publication,  notwithstanding  that  the 
time  for  moving  to  set  it  aside  has  not  elapsed."  I  believe 
that  Judges  have  been  in  the  habit  of  exercising  this  power 
at  chambers  without  requiring  the  Judge's  order  to  be  made 
a  rule  of  Court.] 

Pollock,  C.  B. — The  rule  nisi  ought  to  be  amended 
by  making  it  bear  date  on  Saturday.  The  words  of  the 
9th  section  are  '^if  no  application  be  made"  within  seven 
days^'  the  award  shall  be  final.'*  Here  the  application  was 
made  on  Saturday,  the  sixth  day  of  Term,  and  was  there- 
fore clearly  in  time.  When  an  order  of  reference  b  made 
by  a  Judge  under  the  authority  conferred  by  the  statute, 
it  is  not  necessary  to  make  the  Judge's  order  a  rule  of 
Court  for  the  purpose  of  moving  to  set  aside  the  award. 

Cause  was  then  shewn  upon  affidavits  which  stated  that 
the  order  of  reference  originally  drawn  up  was  as  follows : — 

^fVataoH  V.  Bennetf] — Upon  hearing  the  attomies  or 
Agents  on  both  sides,  and  by  consent,  I  do  order  that  this 
cause  be  referred  to  an  arbitrator  to  be  named  by  the  parties ; 
and  in  case  of  their  differing,  then  to  such  person  as  the 
sitting  Judge  at  chambers  shall  appoint.  Dated  the  25th 
of  February,  1859.     W.  H.  Watson." 

That  Briggs  having  been  agreed  upon  as  arbitrator,  the 
parties  were  willing  to  consent  to  the  drawing  up  of  a 
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further  order;   but  the  defendants  attorney  opposed  the 
making  of  the  order  in  its  present  form :  that  ChanneU^  B., 
^'  on   hearing  the   parties,  inserted  the   words   printed  in 

italics  {anti,  p.  831)  against  the  will  of  the  plaintiff:  that 
all  the  meetings  were  attended  by  both  parties  and  their 
attornies :  that  the  last  meeting  to  hear  the  evidence,  &c^ 
took  place  at  Birmingham  on  the  3rd  of  February,  1860, 
when  the  arbitrator,  by  the  consent  of  all  parties,  adjourned 
to  afford  time  for  the  preparation  of  the  award :  that  owing 
to  the  nature  of  the  case,  and  the  number  of  witnesses 
examined,  the  arbitrator  was  unable  to  make  his  award 
before  the  28th  of  March. 

Huddkston  shewed  cause. — First,  notwithstanding  the 
15th  section  of  the  Common  Law  Procedure  Act,  1854, 
the  arbitrator  was  right  in  making  his  award  when  he  didj 
though  more  than  a  month  had  elapsed  since   the  last 
meeting.    The  order  of  reference  gave  him  power  to  ad- 
journ from  time  to  time.     In  adjourning  to  give  himself 
time  to  make  his  award,  the  arbitrator  exercised  that  power 
by  the  consent  of  all  parties,  who  agreed  to  an  adjourn- 
ment until  the  award  was  made.     7\/erman  v.  Smith  (a) 
shews  that  such  consent  may  give  validity  to  the  award, 
though  not  made  within  the  time  limited  by  the  15th  sec- 
tion.    IChannellf  B. — If  the  reference  can   be  treated  as 
made  by  consent,  the  arbitrator  was  not  tied  to  any  par^ 
ticular  time   for  making  his  award.]     The   enlaigement 
need  not  be  in  any  particular  form :  Burley  v.  Stephens  (i), 
Halktt  V.  Halhtt  (c). 

Grayjin  support  of  the  rule. — The  provision  in  the  order 
of  reference  that  the  arbitrator  may  adjourn  from  time  to 

(a)  6  E.  &  B.  719.  (6)  1  M.  &  \V.  156. 

(c)  5  M.  &  W.  25. 
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lime  merely   means,  that  if  he  could  not  conclude  the        I860, 
plaintiff's  evidence  at   Worcester  in  one  day,  he  might      ^T^*^^ 
adjourn   till  another  time:    it    does  not  refer  to  an  ad-  v. 

.  BXNNBTT. 

joumraent  for  the  purpose  of  making  an  award.  This 
was  a  compulsory  reference  under  the  3rd  section,  the 
Judge  haying  exercised  the  power  given  by  that  section 
of  imposing  ^'such  terms  "  as  he  should  **  think  reasonable." 
[Pollock^  C  B. — The  original  order  of  reference  was  by 
consent;  the  sitting  Judge  merely  completed  the  order.] 
Assuming  that  Tk^erman  v.  Smith  (a)  shews  that,  by  attend  • 
ance  before  the  arbitrator  after  three  months  had  elapsed 
from  the  time  when  the  arbitrator  was  appointed,  the 
parties  waived  the  objection  that  the  award  was  not  made 
within  that  time,  they  did  nothing  to  make  the  enlargement 
of  the  time  for  making  their  award  good  for  a  longer  period 
than  one  month  from  the  3rd  of  February ;  and  the  award, 
having  been  made  after  that  time,  is  therefore  bad.  Even 
if  the  proceedings  in  the  reference  after  the  expiration  of 
the  three  months  were  not  under  the  statute,  the  period  of 
enlargement, mentioned  in  the  15th  section  must  be  taken 
to  be  one  of  the  terms  of  any  submission  to  be  presumed, 
and  therefore  to  be  the  reasonable  time  within  which, 
under  such  submission,  the  arbitrator  must  have  made  his 
award. 

Pollock,  C.  B. — We  are  all  of  opinion  that  the  rule 
must  be  discharged.  I  think  that  whether  the  award  is  good 
or  not  is  a  matter  with  respect  to  which  there  is  so  much 
doubt  that  we  ought  not  to  interfere.  The  Court  ought  not 
to  set  it  aside,  unless  they  think  it  quite  clear  that  it  cannot 
be  upheld  under  any  circumstances.  It  is  very  likely  that 
if  we  were  asked  to  enforce  the  award  by  attachment  we 
should  leave  the  party  to  his  remedy.     My  doubt  ho^ir- 

(a)  6  £.  &  B.  719. 
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in' error  are  taken  away  by  a  few  words  within  a^ parenthesis 

in  the  first  section ;  but  I  will,  for  the  present,  read  the 

^'  section  as  if  those  words  were  omitted.    Schedule  B.  con- 

HUKRELLS. 

tains  a  form  of  judgment,  and  if  that  form  had  been  adopted 
in  this  case  no  error  would  be  apparent  on  the  record, 
because  the  judgment  would  not  shew  that  the  action  was 
not  brought  within  six  months  after  the  promissory  note 
became  payable,  since  the  date  of  the  writ  is  not  shewn. 
If  the  proceeding  was  a  nullity  which  appeared  on  the 
record,  I  should  have  entertained  considerable  doubt  whe- 
ther it  could  be  waived ;  but  in  my  opinion,  whether  it  is  a 
nullity  of  a  different  description,  or  an  irregularity,  it  is  one 
which  might  be  at  some  time;  and  has  been,  waived.  Then 
are  the  circumstances  suflBcient  to  support  this  application, 
if  made  by  the  defendant  f  I  am  of  opinion  that  the  de- 
fendant has  precluded  himself  firom  asking  the  Court  to  set 
aside  the  writ,  and  as  his  assignee  is  in  the  same  situation, 
the  rule  ought  to  be  dischaiged. 

Rule  discharged. 


June  6.  WhITMORE  V.   GILBERT   SmITH. 

On  a  reference   JJeCLARATION. — ^F.  Whitmore,  the  official  assignee 

to  two  arbi- 
trators, the        of  W.  Bainbridge,  who  has  filed  his  petition  in  the  Birming- 

sented  that  the  ham  Court  of  Bankruptcy  under  the  2llth  section  of  the 
miffht  consult  Bankrupt  Law  Consolidation  Act,  1849,  by  &c.,  his  attorney, 
The^wbiTratori  ^^^^  Gilbert  Smith  for  that,  before  the  making  of  the  agree- 
be  bound*  b  ^ent  hereinafter  mentioned,  the  said  W.  Bainbridge  being 
his  opinion        ^{^^n  ^  trader  and  unable  to  meet  his  ensaffements  with  hb 

on  two  of  the  °^ 

questions 

referred,  and  baring  adopted  this  opinion  without  exercising  their  own  Judgment  ii|khi  the 
matters,  made  their  award  accordingly. — Held:  First,  the  award  was  invalid. 
Secondly,  that  the  defence  was  aamissible  under  a  plea  ef  **  nul  tiel  agard.** 
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creditors,  duly  presented  his  petition  to  the  Court  of  Bank* 
ruptcy  holden  at  Birmingham,  &c.»  in  pursuance  of  the 
provisions  of  and  in  the  form  directed  by  the  211th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849  (the  said 
Court  being  within  the  district  of  which  the  said  W.  H. 
Bainbridge  had  resided  for  six  months  next  immediately 
preceding  the  time  of  filing  such  petition  and  making  the 
said  agreement),  and  duly  and  in  pursuance  of  the  211th 
section  of  the  said  Act  made,  at  the  private  sitting  therein 
mentioned,  held  under  the  said  petition,  a  proposal  for  the 
future  payment  of  his  debts,  &c.,  namely,  by  conveying  and 
assigning  by  deed  to  the  plaintiff  all  his  estate  and  effects, 
as  trustee,  upon  trust  to  realise,  collect  and  receive  the 
same,  and  to  divide  the  same  amongst  the  creditors  of  him, 
the  said  W.  Bainbridge,  in  full  satisfaction  and  discharge 
of  their  debts,  and  which  said  proposal  was  afterwards  duly 
assented  to  and  confirmed  in  the  manner  mentioned  in  the 
215th  section  of  the  said  Act,  and  the  said  conveyance  and 
assignment  was  afterwards  duly  made  accordingly ;  and 
such  proceedings  were  taken  in  the  said  Court  upon  the 
said  petition  that  the  plaintiff  was,  before  the  making  of 
the  said  agreement,  appointed  by  the  said  Court  to  be  the 
official  assignee  to  act  in  the  matter  of  the  said  petition,  in 
pursuance  of  the  21dth  section  of  the  same  Act;  and  all 
the  estate  and  effects  of  the  said  W.  Bainbridge  became 
and  were  vested  in  the  plaintiff  as  such  official  assignee, 
under  and  in  pursuance  of  the  218th  section  of  the  same 
Act  That  at  the  time  of  the  making  of  the  agreement 
hereinafter  mentioned,  certain  differences  were  depending 
between  the  plaintiff,  as  such  official  assignee  and  trustee  as 
aforesaid,  and  the  defendants,  respecting  certain  unsettled 
accounts  and  cross  claims  between  the  said  W.  Bainbridge 
and  the  defendant ;  and  thereupon  it  was  mutually  agreed 
between  the  said  plaintiff,  as  such  official  assignee  and 

H  H  H  2 
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A  Ji^at        X  HE  dedantioo  stated,  that  the  plaintifl^  before  and  at 

the  time  oi  beii^  sopeneded  in  the  command  hereinafter 
mentioned,  was  a  m^ilitaiy  officer,  to  wit,  a  Mj^or-Ctenerd 
in  the  serrice  ot  her  Majesty  the  Queen,  and  in  command 

^.    T^       under  one  Robert  Yirian,  a  laeotenant-Genoal  in  the 

wntn  of  otttCy 

^tb«r  pro-      serrice  ot  her  said  Majesty  the  Queen,  of  a  certain  fcfoe  of 
be  n^forioat       irregohur  caTaliy ,  in  the  pay  and  serrice  and  part  ot  the  Army 

to  too  pobbc  — _. 

•enrieo;  aad  of  her  said  Majesty,  called  or  known  as  '*Beataon*8  Hone»* 
■NHtboSfcr-  in  which  force  there  were  diTcrs  regiments  and  divers  com- 
JJf^j^Jdg^  M  inanding  officers^  and,  amoi^iBt  others^  certain  regiments  of 
tiL^doMTttMit  ^^^  whereof  one  Eugene  O'Reilly  was  the  commanding 
^^  ^  f^  officer,  and  of  another  whereof  one  Edward  Shelley  was  the 
doeuDcsu.  commanding  officer.  That  the  said  force  was  raised  in 
howerer,  if  the  Turkish  Empire  and  the  countries  near  the  same,  and 
tbobeadoftho  consisted  cbieflj  of  Greeks  Turks,  and  other  Eastern 
a:^:^.  foreignen,  many  of  whom  were  officers  in  the  said  foitx. 
ftttbe^triai,       ^^^  vi/eTe  Called  native  officers;  and  there  was  an  officer 

bat  tendi  a 

rabordinate  with  tbo  docaments,  to  be  prodaoed  or  not  at  the  Jodge  may  think  proper :  Per 

FoBoek,  C.  B.,  BramwtB^  B.,  and  Wilde,  B. 

Per  Marlin,  B. :  Wbenerer  the  Judge  if  latisiied  that  the  document  maj  be  made  pnblie 
without  4>rejodice  to  the  public  Mnrice,  he  ought  to  compel  iti  prodoction»  notwithttand iag 
the  reluctance  of  the  head  of  the  department  to  produce  it. 

The  plaiotiff  had  been  a  general  oommandiof  a  corps  of  irregular  troopt  daring  the  war  in  the 
Crimea.    Complaints  baring  been  made  of  the  insubordination  of  the  troopa,  the  corps  was 

g laced  under  the  superior  command  of  V.  The  plaintiff  then  resigned  his  command.  V.dbected 
'.  to  inspect  and  report  upon  the  state  of  the  corps ;  and  referred  8.  for  informatioo  to  the 
defendant,  who  was  a  ciril  Commissioner.  The  defendant,  in  a  conTersation  with  S^  made  a 
defamatory  statement  respecting  the  conduct  of  the  plaintiff  upon  his  giring  up  the  command  of 
the  corps.  The  plaintiff  baring  brought  against  the  defendant  an  acttoo  for  slander: — Held, 
that  it  was  properly  left  to  the  jury  to  say  wbether  the  communication  the  defendant  made  to  S. 
was  relefant  to  the  inquiry  8.  had  to  make,  and  in  which  the  defendant  was  to  assist  him. 

When  once  a  con6dential  relation  is  established  between  two  persons  with  regard  to  an  inquiry 
of  a  private  nature,  whatever  takes  place  between  them  relevant  to  the  same  subject,  tbough  at  a 
time  and  place  different  from  those  at  which  the  confidential  relation  began,  may  be  entitled  to 
protection  as  well  as  what  passed  at  the  original  interview ;  and  it  is  a  question  for  the  jury 
whether  any  further  conversation  on  the  same  subject,  though  apparently  casual  and  voluntary, 
did  not  take  place  under  the  influence  of  the  confidential  relation  already  established  between 
them,  and  therefore  entitled  to  the  same  protection. 
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called  the  Chief  Interpreter  attached  to  the  ssid  force.        18G0. 
That  by,  and  by  the  authority  of,  the  said  Robert  Vivian      ip^*^ 
the  plaintiff  was  superseded  in  such  command  by  one  M.  H.  «• 

Smith,  a  Major-Gcneral  in  her  Majesty's  service,  who  was 
duly  appointed  to  command  the  said  force,  to  wit,  the  said 
force  of  irregular  cavalry  called  or  known  as  ^'Beatson's 
Horse,"*  in  the  place  and  stead  of  the  plaintiff,  and  who 
after  such  appointment  came  to  the  Dardanelles,  where  the 
said  force  was  then  lying,  to  take  and  there  took  the  com- 
mand thereof  from  the  plaintiff,  and  the  plaintiff  gave  up 
the  same  to  him.  Yet  the  defendant,  afterwards,  falsely  and 
maliciously  spoke  and  published  to  one  Arthur  Shirley,  a 
Major-General  in  her  Majesty's  service,  and  to  divers  other 
persons,  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning the  giving  up  by  him  of  the  said  command  to  the 
said  Major-Gencral  Smith,  and  of  and  concerning  the  said 
Robert  Vivian,  and  of  and  concerning  the  said  regiments 
and  commanding  oflScers  and  the  said  Eugene  O'Reilly 
and  Edward  Shelley  and  the  said  regiments  whereof  they 
were  commanding  officers  as  aforesaid,  and  of  and  con- 
cerning the  said  native  officers,  and  of  and  concerning  the 
said  Chief  Interpreter,  and  of  and  concerning  the  Darda- 
nelles, where  the  said  force  had  been  so  as  aforesaid  lying, 
the  words  following,  that  is  to  say,  '*  When  General  Smith 
arrived  at  the  Dardanelles,  General  Beatson  assembled  the 
commanding  officers  of  regiments  and  actually  endeavoured 
to  persuade  them  to  make  a  mutiny  in  their  regiments 
against  General  Smith,  and  against  the  authority  of  General 
Vivian.  Two  of  these  commanding  officers  then  left  the 
room,  saying,  they  were  soldiers  and  could  not  listen  to 
language  which  they  thought  most  improper  and  mutinous: 
these  two  were  Lieutenant-Colonels  0*Reilly  and  Shelley, 
General  Beatson  subsequently  had  a  sort  of  round-robin 
prepared  by  the  Chief  Interpreter,  and  sent  round  to  the 
VOL.  V. — n.  s.  Ill  Excn. 


B40  EXCHEQUEB   REFORTS. 

1800.  different  officers  in  the  hope  that  they  woaM  sign  it,  refiii- 
sing  to  serve  nnder  anj  other  General  bat  hinisel£  Both 
of  these  mutinous  attempts  are  siid  to  hare  emanated  from 
Mr.  Burton,  who,  it  also  appears^  kept  the  order  from  Lord 
Panmure  placing  the  'Irregular  Horse'  under  Lientenant- 
General  Vivian,  for  three  whole  weeks  locked  up  and  on- 
known  to  anyone  but  General  Beatson,  and  the  order  was  not 
promulgated  until  after  General  Smith  arrived  at  the  Daida* 
nelles  "  (thereby  meaning  that  the  plaintiff  had  been  guilty 
of  attempting  to  cause  a  mutiny  in  the  said  force,  and  by 
the  regiments  constituting  the  same  and  by  their  command- 
ing officers,  against  the  lawful  authority  of  the  said  M.  W. 
Smith,  as  the  officer  appointed  to  command  them,  and  of 
the  said  Robert  Vivian  as  the  superior  officer;  and  that  the 
plaintiff  had  attempted  to  cause  such  mutiny  in  order 
thereby  that  he  might  continue  in  command  of  the  sud 
force). 

Plea:  Not  guilty. — Issue  thereovL 

At  the  trial,  before  Bramwell,  B.,  at  the  Middlesex  Sittings 
in  last  Hilary  Term,  the  following  facts  appeared  :^ At  the 
commencement  of  the  war  with  Russia  in  1854,  the  plaintiff, 
who  was  a  Lieutenant-Colonel  in  the  service  of  the  East 
India  Company,  was  authorized  by  the  British  Government 
to  organize  and  command  a  corps  of  Irregular  Turkish 
Cavalry,  to  co-operate  with  the  allied  armies  in  the  Crimea. 
Accordingly,  in  November,  1854,  the  plaintiff  proceeded  to 
Varna,  where  he  organized  a  corps  of  Bashi-Bazouks.  At 
this  time  the  defendant,  who  was  Civil  Commissioner  at  the 
Dardanelles,  acted  as  private  secretary  to  General  Vivian, 
who  commanded  the  Turkish  Contingent.  Complaints 
having  been  made  to  the  British  Ambassador  at  Constanti- 
nople of  the  insubordination  of  the  plaintiff's  corps,  the 
plaintiff,  after  some  correspondence  on  the  subject,  tendered 
his  resignation  of  the  command.  In  answer  he  received 
from  Lord  Pamnure,  then  Secretary  for  War,  a  letter  dated 
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the  25th  August,  1855,  stating  that  his  resignation  was  not 
accepted,  and  that  he  and  his  corps  would  be  placed  under 
the  superior  military  command  of  General  Vivian.     The 
plaintiff  declined  to  serve  under  General  Vivian,  on  the 
ground  that  when  he  undertook  to  organize  the  corps  of 
Bashi-Bazouks,  it  was  upon  the  understanding  that   the 
corps  would  be  placed  under  the  direct  authority  of  the 
Commander-in-Chief  of  the   British  army,   and   not  be 
attached  to  the  Turkish  Contingent,  as  the  effect  of  that 
would  be  to  lessen  his  authority  with  his  men.     On  the 
27th  of  September,  1855,  in  consequence  of  an  order 
from   General  Vivian,   General   Smith  proceeded  to  the 
Dardanelles  to  take  the  command  of  the  plaintiff's  corps. 
On  the   30th   September,  the   plaintiff  wrote  to  General 
Smith   a  letter  containing  the  following    passages: — ^^I 
have   made   arrangements    to    proceed    to-day   to    head- 
quarters at  Buyukdere,  in  conformity  with  General  Vivian's 
instructions.     With  regard  to  that  portion  of  the  order 
which  makes  over  to  you  the  command  of  the  Irregular 
Horse,  I  take  upon  myself  the  responsibility  of  directing 
Brigadier- General  Brett  to  assume  temporary  command  of 
tbb  force  until  fresh  instructions  shall  have  been  received 
from  General  Vivian.     The  peculiar  exigencies  of  the  case 
justify  me,  I  believe,  in  the  step  which,  as  your  senior  officer, 
I  now  take,  feeling  that  the  organization  of  this  force,  and 
the  large  sum  expended  on  it  by  Government,  will  be 
greatly  perilled  by  any  other  proceedings.**     On  the  29th 
September,  Lord  Panmure  wrote  to  the  plaintiff,  accepting 
his  resignation  of  the  command.     In  October  the  plaintiff 
returned  to  England. 

In  December,  1855,  the  corps  was  removed  to  Shumla; 
and  on  the  14th  January,  1856,  General  Vivian  wrote  to 
General  Shirley  to  proceed  to  Shumla  to  inspect  and  report 
upon  the  state  of  the  corps.     Among  other  points  which 
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he  was  directed  to  investigate  and  report  upon,  were  the 
following: — '*The  nature  and -cause  of  any  irregularities 
that  may  be  prevalent,  and  the  measures  taken  to  repress 
such  disorders.     Every  other  particular  which   you  may 
consider  of  importance  as  bearing  on  the  probability  of  the 
force  becoming  efficient  at  any  early  date."     On  the  same 
day  General  Vivian   also  wrote  a  confidential   letter  to 
General  Shirley,  respecting  the  investigation  and  report, 
and  which  contained  the  following  passages: — ^'You  will 
find  Mr.  Skene,  my  private  secretary  and  Civil  Commis- 
sioner, a  most  useful  man,  and  he  will  be  able  to  aid  you 
with  every  kind  of  information,  and  give  you  most  valuable 
assistance.     Mr.  Skene  knows  my  views  in  regard  to  the 
Irregulars,  and  it  is  needless  my  addressing  you  a  long  letter, 
when  he  will  be  at  your  side  to  apprise  you  of  the  nature 
of  my  several  communications  to  General  Smith.     Make 
the  most  searching  inquiries  on  all  points;  send  your  report 
to  me  when  prepared :  write  confidentially  to  me  direct"  On 
the  20th  January,  General  Vivian  wrote  to  the  defendant  a 
letter  containing  the  following  passages:—^*  I  have  thought 
it  necessary  to  direct  General  Shirley  to  proceed  at  once  to 
Shumla  to  ins{)ect  the  force  and  report  on  its  condition  in 
every  respect.     You  will  of  course  give  to  General  Shirley 
every  aid  in  your  power." 

The  plaintiff  had  no  knowledge  of  the  investigation  at 
Shumla,  or  of  the  charges  brought  against  him,  until  April, 
1856,  when  he  met  General  Vivian  in  London.  The  plain- 
tiff, having  communicated  with  the  War  Department  on  the 
subject,  discovered  that  the  charges  originated  in  a  letter 
written  by  General  Shirley  to  General  Vivian,  dated  the 
25th  February,  1856,  of  which  the  following  is  an  extract: — 

"  I  discovered  one  circumstance  through  Mr.  Skene,  Civil 
Commissioner  to  the  contingent  force,  but  attached  to 
General  Smith,  with  which  I  think  you  ought  to  be 
acquainted,  if  yon  have  not  been  so  already;  for  should 
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General  Beatson  bring  his  case  before  Parliament,  as  I  hear        i860, 
he  threatened  to  do,  1  think  it  important  that  the  fact  should      i;;'"^' — ' 

*  Beatson 

be  known.  « 

^*  When  General  Smith  arrived  at  the  Dardanelles,  General 
Beatson  assembled  the  commanding  officers  of  regiments, 
and  actually  endeavoured  to  persuade  them  to  make  a 
mutiny  in  their  regiments  against  General  Smith,  and 
against  the  authority  of  General  Vivian. 

**  Two  of  these  commanding  officers  left  the  room,  saying 
they  were  soldiers  and  could  not  listen  to  language  which 
they  thought  roost  improper  and  mutinous.  These  two  were 
Lieutenant-Colonels  O'Reilly  and  Shelly. 

^'  General  Beatson  subsequently  had  a  sort  of  round-robin 
prepared  by  the  Chief  Interpreter,  and  sent  round  to  the 
native  officers  and  men,  in  the  hope  they  would  sign  it, 
refusing  to  serve  under  any  other  General  but  himself. 
This  attempt  appeared  however  to  have  signally  failed. 

**  It  shews  however  the  desperate  character  of  the  man, 
that  he  sticks  at  nothing  to  endeavour  to  carry  out  his 
views. 

*^I  believe  both  of  these  mutinous  attempts  emanated 
from  Mr.  Burton,  who  it  also  appears  kept  the  order  from 
Lord  Panmure,  placing  the  Irregular  Horse  under  Lieu- 
tenant-General  Vivian,  for  three  whole  weeks  locked  up 
and  unknown  to  any  one  but  General  Beatson ;  and  the 
order  was  not  promulgated  until  after  General  Smith 
arrived  at  the  Dardanelles.  This  is  authentic,  and  can  be 
fiilly  proved  and  substantiated.** 

In  March,  1857,  a  Court  of  Inquiry  was  held  to  investi- 
gate certain  charges  brought  by  the  plaintiff  against  General 
Shirley,  including  a  charge  of  having  calumniated  the  plain- 
tiff by  writing  to  General  Vivian  the  letter  of  the  25th 
February.  Mr.  Sidney  Herbert,  the  Secretary  for  War,  had 
been  sabpcenaed  to  produce  the  minutes  of  this  Court  of 
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Inquiry.  He  attended  in  obedience  to  the  subpoena,  but 
objected  to  produce  the  minutesy  on  the  ground  that  their 
production  would  be  prejudicial  to  the  public  service.  The 
learned  Judge  declined  to  compel  their  production.  The 
plaintiff  then  proved  bj  the  notes  of  a  person  who  was 
present  at  the  Court  of  Inquiry,  that  the  defendant,  who 
was  a  witness  on  that  occasion,  said: — *'I  mentioned  to 
General  Shirley  what  is  stated  in  the  extract,  or  a  state- 
ment of  similar  purport  I  did  not  make  any  report  of  this, 
and  I  had  no  idea  of  making  one  when  I  mentioned  the 
matter  to  General  Shirley  in  the  course  of  conversation.  I 
did  not  consider  it  an  oflScial  interview :  I  looked  upon  it 
in  this  view,  as  a  matter  not  falling  within  the  range  of  my 
duties  as  Civil  Commissioner,  and  as  a  subject  passed  by, 
but  which  was  still  talked  oC*' 

The  Secretary  for  War  had  also  been  subpoenaed  to  pn>- 
duce  certain  letters  written  by  the  plaintiff  to  Lord  Panmure 
in  the  year  1855,  but  he  objected  to  produce  them,  on  the 
ground  that  their  production  would  he  prejudicial  to  the 
public  service ;  and  the  learned  Judge  declined  to  compel 
their  production. 

The  learned  Judge  left  it  to  the  jury  to  say  whether  the 
communication  made  by  the  defendant  to  General  Shirley 
was  relevant  to  the  inquiry  which  General  Shirley  had  to 
make,  and  in  which  the  defendant  was  to  assist  him,  telling 
them  that  if  they  were  of  that  opinion,  and  the  communi- 
cation was  made  bon&  fide,  the  defendant  was  entitled 
to  a  verdict.  The  jury  having  found  a  verdict  for  the 
defendant, 

Edtcin  James^  in  Easter  Term,  obtained  a  rule  Nisi  for  a 
new  trial  on  the  grounds :  First,  that  the  learned  Judge 
had  declined  to  compel  the  production  of  the  documents : 
Secondly,  that  he  had  misdirected  the  jury :  Thirdly,  that 
the  verdict  was  against  the  evidence. 
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BaviU  and  Garth  shewed  caase  in  the  same  Term  I860. 
(May  1). — First,  the  learned  Judge  was  correct  in  refusing 
to  compel  the  production  of  the  letters  and  minutes  of  the 
Court  of  Inquiry,  the  Secretary  of  State  for  War  having 
objected  to  produce  them,  on  the  ground  that  their  produc- 
tion would  be  prejudicial  to  the  public  service.  It  is  clear 
that  evidence  may  be  excluded,  where  the  disclosure  would 
be  prejudicial  to  public  interests.  The  subject  is  fully  dis- 
cussed in  Phillipps  on  Evidence,  chap.  7,  sect.  2,  p.  133, 
10th  ed.,  where,  after  adverting  to  instances  in  which  wit- 
nesses were  not  allowed  to  be  examined  respecting  informa- 
tion given  by  them  to  the  Government,  it  is  laid  down, 
that,  on  a  like  principle  of  public  policy,  a  correspondence 
between  an  agent  of  Government  and  a  Secretary  of  State, 
and  the  report  of  a  Military  Court  of  Inquiry,  respecting 
an  officer  whose  conduct  the  Court  had  been  appointed  to 
examine,  are  confidential  and  privileged  communications, 
which  Courts  of  justice  will  not  allow  to  be  disclosed.  The 
same  rule  of  law  is  laid  down  in  Taylor  on  Evidence, 
sect  860,  p.  776,  3rd  ed.  Howe  v.  Lord  Bentinck  (a)  is  an 
express  authority  that  the  minutes  of  this  Court  of  Inquiry 
are  privileged  from  disclosure.  There  the  Commander-in- 
Chief  of  the  army  had  directed  an  assemblage  of  commis- 
sioned military  officers  to  hold  an  inquiry  into  the  conduct 
of  a  commissioned  officer,  and  the  latter  having  sued  the 
president  of  the  inquiry  for  a  libel  stated  to  be  contained  in 
the  report  thereupon  made,  it  was  held  that  this  report  was 
a  privileged  communication ;  that  it  was  properly  rejected 
as  evidence  at  the  trial,  and  an  office  copy  of  the  same  was 
also  properly  rejected.  The  judgment  of  Dallas^  C.  J.,  in 
that  case  shews  that,  if  the  Secretary  of  State  had  been 
disposed  to  produce  the  document,  it  would  have  been 
the   duty  of  the   Judge    to   have   interposed    and   pre* 

(a)  2  Brod.  &  B.  130. 
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vented  its  admission  in  evidence.     In  Anderson  v.  Hamil- 
ton (a),  I^rd  EUenbaraugh  refused  to  admit  in  evidence  the 
contents  of  a  letter  written  by  an  agent  of  Govemment 
in  one  of  the  Colonies  to  the  Secretary  of  State  for  the 
Colonial  Department.     In  JVyatt  v.  Gore  (6),  GMs,  C.  J., 
ruled  that  communications  which  take  place  between  the 
Governor  of  a  distant  province  and  bis  Attorney  General 
are  confidential ;  and  if  a  witness  is  interrogated  as  to  their 
substance  in  a  Court  of  justice^  he  is  not  bound  to  answer 
any  questions  respecting  them.     The  letters  called  for  in 
this  case  were  communications  of  an  equally  confidential 
character.     Dickson  v.  The  Earl  of  WSton  (c)  is  relied  on 
by  the  plaintiff.     There  Lord   Campbell  ordered  a  deik 
from  the  War  0£Sce  to  produce  a  letter  in  the  possession 
of  the  Secretary  at  War ;  but  it  does  not  appear  firom  the 
report  that  the  production  of  the  letter  was  objected  to  on 
the  ground  that  the  disclosure  of  its  contents  would  be 
prejudicial  to  the  public  service. 

Secondly,  there  was  no  misdirection.  It  "was  property 
left  to  the  jury  to  say  whether  the  defendant  made  the 
communication  bond  fide,  for  if  so  it  was  privileged.  The 
defendant  having  knowledge  of  this  irregular  conduct  of 
the  plaintiff,  was  bound  to  disclose  it  to  his  superior 
officer.  In  Coxhead  v.  Richards  (d),  Tindaly  C.  J.,  said : — 
^'I  do  not  find  the  rule  of  law  is  so  narrowed  and  restricted 
by  any  authority,  that  a  person  having  information  mate- 
rially affecting  the  interests  of  another,  and  honestly 
communicating  it,  in  the  full  belief  and  with  reasonable 
grounds  for  the  belief  that  it  is  true,  will  not  be  excused, 
though  he  has  no  personal  interest  in  the  subject-matter. 
Such  a  restriction  would  surely  operate  as  a  great  restraint 
upon  the  performance  of  the  various  social  duties  by  which 

(a)  2  Brod.  &  B.  156,  note.  (b)  Holt.  N.  P.  299. 

(c)  1  F.  &  F.  419.  (d)  2  C.  B.  569.  596. 
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men  are  bound  to  each  other,  and  by  which  society  is  kept 
up.**  In  Harrison  v.  Bush  {a)  the  Court  of  Queen's  Bench 
recognised  and  adopted  this  rule  of  law,  that  '^a  communi- 
cation made  bona  fide  upon  any  subject-matter  in  which  the 
party  communicating  has  an  interest^  or  in  reference  to 
which  he  has  a  diUy,  is  privileged,  if  made  to  a  person 
having  a  corresponding  interest  or  duty^  although  it  con- 
tains criminatory  matter  which,  without  this  privilege,  would 
be  slanderous  and  actionable.*'  Reliance  is  placed  on  the 
£ict  that  the  communication  was  not  made  in  the  form  of  a 
report,  but  that  is  immaterial;  for  looking  at  the  instruc- 
tions which  General  Shirley  and  the  defendant  had  received 
from  General  Vivian,  it  was  the  duty  of  the  defendant  to 
inform  General  Shirley  of  the  irregular  conduct  of  the 
plaintiff.  The  circumstances  rebut  any  reference  of  malice. 
The  communication  having  been  made  bona  fide,  it  was 
incumbent  on  the  plaintiff  to  prove  express  malice. — 
They  also  argued  that  the  verdict  was  not  against  the 
evidence. 

Edwin  James  and  Gray^  in  support  of  the  rule  (May  1 
and  May  24). — First,  the  learned  Judge  ought  to  have 
compelled  the  production  of  the  letters  and  minutes  of  the 
Court  of  Inquiry,  which  the  Secretary  for  War  was  sub- 
poenaed to  produce.  The  letters  were  not  confidential 
communications,  but  were  written  by  the  plaintiff  in  expla- 
nation of  his  conduct,  and  for  the  purpose  of  shewing  the 
motives  by  which  he  was  actuated.  There  is  no  authority 
that  under  such  circumstances  the  Secretary  for  War  was 
entitled  to  withhold  them.  The  case  is  totally  different  from 
that  of  a  confidential  report  made  by  a  military  ofiicer  to 
the  Secretary  for  War,  which  it  is  conceded  would  be  privi- 
leged.    The  learned  Judge  ought  also  to  have  compelled 

(a)  5  E.  &  B.  344. 
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I860.        ^b®  production  of  the  minutes  of  the  Court  of  Inquiry. 

^-^^"'-^      The  document  required  was  not  the  report  of  a  person 
Bkatson  ^  ^       ^^  *^      ^  *^ 

9.  appointed  to  investigate  the  conduct  of  a  military  officer 

OK  Km* 

charged  with  a  breach  of  discipline,  but  the  minutes  of 
evidence  adduced  in  the  Court  of  Inquiry.  [^Martin,  R — 
How  are  those  minutes  evidence  for  the  plaintiff  ?  Must  it 
not  first  be  established  that  they  are  evidence,  otherwise 
the  consequence  would  be  that  any  person  might  get  at  the 
contents  of  documents  in  the  possession  of  another,  and 
which  the  latter  might  wish  to  keep  secret  ?]  A  witness 
cannot  object  to  produce  a  document  merely  because  its 
production  would  be  of  no  avail  to  the  party  requiring  it. 
Dickion  V.  TTie  Earl  of  fVUion  (a)  is  an  authority  that  the 
learned  Judge  ought  to  have  compelled  the  production  of 
these  documents. 

Secondly,  the  communication  was  not  privileged.  There 
was  no  duty,  nor  any  relation  subsisting  between  General 
Shirley  and  the  defendant,  which  compelled  the  latter  to 
make  this  communication.  The  learned  Judge  in  effect 
misdirected  the  jury  in  leaving  the  question  to  them  as  he 
did.  The  question  whether  a  communication  is  privileged 
is  for  the  Court,  though  the  jury  must  find  the  facts  on 
which  the  Court  is  to  pronounce  its  opinion.  In  Cox- 
head  V.  Richards  (b),  the  mate  of  a  ship  sent  to  the  defend- 
ant a  letter  charging  the  plaintiff,  the  captain,  with  gross 
misconduct  The  defendant  shewed  this  letter  to  the  owner. 
The  Court  of  Common  Pleas  were  divided  in  opinion  as  to 
whether  the  words  were  privileged  or  not  Tindai,  C.  J.,  who 
tried  the  cause,  told  the  jury  that  if  they  thought  the  com- 
munication was  strictly  honest  on  the  part  of  the  defendant, 
and  made  solely  in  the  execution  of  what  he  believed  to  be 
a  duty,  the  communication  was  privileged.  Here,  no  doubt, 
whether  the  communication  made  to  General  Shirley  wss 
(«)  1  F.  &  F.  419.  (b)  2  C.  B.  569. 
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bona  fide  or  not,  whether  the  defendant  acted  in  pursuance        18G0. 

of  his  instructions,  whether  he  believed  the  matter  was  one      ^[^""^     ^ 

'  Beatson 

into  which  it  was  the  province  of  General  Shirley  to  inquire,  ^' 

and  whether  the  defendant  acted  without  malice,  were  ques- 
tions of  fact  for  the  jury.  But  when  these  facts  were  found, 
the  learned  Judge  should  have  pronounced  whether  or  not 
the  speaking  of  the  words  was  justified.  If  the  direction 
cannot  be  complained  of,  because  all  the  facts  were  left  to 
the  jury,  then  the  verdict  is  unsatisfactory.  The  statement  of 
the  defendant  to  General  Shirley  was  false  in  point  of  fact 
It  was  the  duty  of  General  Shirley  to  give  every  informa- 
tion to  General  Vivian  as  to  the  then  state  of  the  force  so  as 
to  insure  its  efficiency ;  but  there  were  no  instructions  that 
any  inquiry  into  the  conduct  of  General  Beatson  should  be 
made.  The  defendant's  duty  was  to  render  assistance  to 
General  Shirley.  It  was  not  until  there  was  a  report  that 
General  Beatson  intended  to  bring  the  matter  before  Parlia- 
ment that  this  charge  was  brought  forward  as  one  which 
might  afibrd  the  means  of  meeting  the  inquiry  in  Parlia- 
ment. General  Shirley  did  not  treat  it  as  within  the  scope 
of  his  inquiry.  Before  the  Court  of  Inquiry  the  defendant 
stated  that  he  did  not  consider  the  communication  '< official^** 
and  that  he  looked  upon  it  '^  as  a  subject  passed  by,  but 
which  was  still  talked  of.**  The  statement  was  volunteered. 
It  does  not  appear  that  it  had  reference  to  General  Shirley's 
visit  of  inspection;  it  was  no  more  than  mere  talk.  In 
Wenman  v.  Ash  (a),  the  defendant  wrote  a  letter  containing 
charges  of  dishonesty  against  the  plaintiff  and  sent  it  to 
the  plaintifi^'s  wife.  fVilliams,  J.,  ruled  that  the  com- 
munication was  not  privileged,  and  the  Court  held  that  the 
plaintiff  was  entitled  to  recover  though  the  jury  negatived 
malice.  [Pollock^  C.  B. — The  jury  found  that  the  letter  was 
a  libel,  which  implies  an  evil  intention.  But  suppose  the  jury 
had  found  that  there  was  absolutely  no  evil  intention  on  the 

(a)  13  C.  B.  836. 
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part  of  the  defendant  To  constitute  a  libel  the  impatation 
must  be  malicious.  If  the  jury  negati? e  malice,  can  the  Court 
find  it  ?  fFUde,  B. — Suppose  the  law  presumes  malice,  can 
that  presumption  be  rebutted  ?  Slanderous  words,  if  spoken 
on  an  occasion  not  privileged,  are  deemed  necessarily  mali- 
cious. The  language  complained  of  in  thb  case,  viz.,  a  chaige 
against  a  general  oflScer  of  inciting  troops  to  mutiny,  imputes 
to  him  an  offence  of  a  most  heinous  character,  and  is  admitted 
to  be  slanderous.  The  only  question  then  isi,  whether  the 
communication  was  privileged.]  Whether  the  communi- 
cation was  privileged  or  not  does  not  depend  upon  whether 
the  defendant  believed  himself  to  be  acting  within  the  scope 
of  his  duty.  [Bramtoell^  B. — Suppose  the  defendant  told 
General  Shirley  **  I  think  it  my  duty  to  tell  you  all  I  know," 
and  then  made  this  charge,  would  that  not  have  been  privi- 
leged?] It  is  submitted  that  it  would  not  [IFilde,  R — 
Must  the  defendant's  right  to  state  what  he  believed  to  be 
the  fact  depend  on  whether  a  Court  might  think  the  state- 
ment relevant  to  the  inquiry.]  If  a  defendant  Tolunteers  a 
statement  he  must  take  care  that  it  is  true.  [Polloekf 
C.  6. — Suppose  a  person  goes  to  inquire  the  character  of  a 
servant,  and  gets  it,  and  the  parties  afterwards  meet,  when 
the  person  of  whom  the  inquiry  was  made  says  *^  I  did  not 
tell  you  a  particular  circumstance  to  which  I  ought  to  call 
your  attention."  Surely,  if  made  bona  fide,  that  communi- 
cation is  privileged.] 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  was  an  action  of  slander,  tried 
before  my  brother  Bramwell  during  last  Hilary  Term.  The 
alleged  slander  was  the  speaking  of  certain  words  by  the 
defendant  to  Colonel  (now  General)  Shirley,  in  February, 
1856.     The  plaintiff  had  been  the  general  commanding  au 


TRINITY   T£RM^    2  3    VICT.  ^^1 

irregular  corps  of  cavalry  during  the  war  in  the  Crimea: 
he  gave  up  his  command  in  September,  1855.  The  de- 
fendant was  the  civil  Commissioner  attending  the  corps. 
General  Vivian,  under  whose  general  command  the  corps 
was  placed,  prior  to  September,  1855,  directed  Colonel 
Shirley  to  inquire  into  and  report  the  condition  of  the 
corps,  and  referred  him  to  the  defendant  for  information, 
writing  also  to  the  defendant  to  give  it.  Colonel  Shirley 
wrote  a  letter  to  General  Vivian  in  consequence.  The  de* 
fendant  adopted  the  contents  of  that  letter  as  containing 
the  substance  of  his  communication  to  Colonel  Shirley, 
and  admitted  his  responsibility  if  there  was  any.  That 
letter  contained  matter  which,  if  spoken,  must  be  deemed 
slanderous,  unless  the  occasion  on  which  it  was  uttered 
iumished  a  justification.  The  plaintiff  therefore  was  entitled 
to  a  verdict,  unless  the  defence  set  up  could  be  established, 
viz.,  that  what  passed  between  the  defendant  and  Colonel 
Shirley  was  a  privileged  communication.  The  jury  found 
a  verdict  for  the  defendant 

In  the  following  Term  a  motion  was  made  for  a  new  trial 
on  three  grounds : — 

First,  that  the  learned  Judge  had  declined  to  compel  the 
production  of  certain  documents. 

Secondly,  that  he  had  misdirected  the  jury. 

Thirdly,  that  the  verdict  was  against  the  evidence. 

It  appeared  that  the  Secretary  of  State  for  War  (Mr. 
Sidney  Herbert)  had  been  subpoenaed  to  produce  certain 
letters  written  by  the  plaintiff  to  him,  and  also  the  minutes 
of  a  Court  of  Inquiry  as  to  (Colonel  Shirley's  conduct  in 
writing  the  letter  to  General  Vivian. 

The  Secretary  for  War  attended  at  the  trial,  but  objected 
to  produce  the  documents,  on  the  ground  that  his  doing  so 
would  be  injurious  to  the  public  service.  The  learned 
Judge  refused  to  compel  their  production,  and  this  forms 
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1860.  (be  first  ground  apon  which  the  role  fiH'  a  new  trial  was 
obtained.  Now  it  tarns  out  on  referring  to  the  date  and 
nature  of  the  documents  called  for,  that  not  one  of  them 
coidd  have  been  given  in  evidence  on  the  trial,  bad  they 
been  produced.  Seven  of  the  biters  were  written  long  befoie 
the  conversation  complained  of  took  place,  and  the  defirad- 
ant  was  in  no  way  a  party  or  privy  to  any  of  them.  As  to 
the  notes  or  minutes  of  what  passed. on  the  inqoiry,  they 
had  been  taken  by  a  person  who  was  not  present  at  the 
trial  to  prove  their  correctness  and  therefore  the  mere 
notes  were  certainly  not  admissible  as  evidence.  It  may  be 
further  remarked  that  no  prejudice  could  have  been  sus- 
tained by  the  plaintiff,  inasmuch  as  the  defendant  admitted 
on  the  inquiry  that  he  had  qx>ken  the  words^  as  was  proved 
at  the  trial  by  a  witness  who  took  a  note  of  what  passed  on 
that  occasion ;  nor  was  any  doubt  or  question  raised  at  the 
trial  as  to  the  fact  that  the  conversation  complained  of  had 
taken  place.  Under  these  circumstances  we  are  all  of 
opinion  that  the  non-production  of  these  documents  fur- 
nished  no  ground  for  a  new  trial ;  indeed  had  the  docu- 
ments been  produced  and  received  in  evidence,  and  the 
verdict  had  been  for  the  plaintiff  instead  of  (as  it  was)  for 
the  defendant,  the  reception  of  the  evidence  (if  objected 
to)  would  have  been  a  ground  for  a  new  trial ;  but  inas- 
much as  my  brother  Bramtoett  did  not  at  the  trial  take  this 
view  of  the  case,  but  declined  to  compel  the  production  of 
the  evidence,  on  the  ground  that  the  Secretary  for  War 
stated  that  the  production  of  the  documents  would  be 
injurious  to  the  public  service^  we  think  it  due  to  my  brother 
Bramwell  to  express  the  entire  concurrence  of  a  majority  of 
the  Court  in  that  ruling  of  his.  We  are  all  of  opinion  that 
it  cannot  be  laid  down  that  all  public  documents^  including 
treaties  with  foreign  powers^  and  all  the  correspondence  thai 
may  precede  or  accompany  them,  and  all  eommumcations  to 
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the  heads  of  departments^  are  to  be  produced  and  made  public        I860. 
whenever  a  suitor  in  a  Court  of  justice  thinks  that  hb  case      ^^"'^ 
requires  such  production.     It  is  manifest  (we  think)  that  «• 

there  must  be  a  limit  to  the  duty  or  the  power  of  compel- 
ling the  production  of  papers  which  are  connected  with 
acts  of  State.  As  an  instance,  we  would  put  the  case  of  a 
British  minister  at  a  foreign  Court  toriting  in  that  capacity 
a  letter  to  the  Secretary  of  State  for  foreign  affairs  in  this 
country,  containing  matter  injurious  to  the  reputation  of  a 
foreigner  or  a  British  subject.  Can  it  be  contended  that  the 
person  referred  to  would  have  a  right  to  compel  the  produc- 
tion of  the  letter  in  order  to  take  the  opinion  of  a  jury  whe- 
ther the  injurious  matter  was  written  maliciously  or  not.  We 
are  of  opinion  that,  if  the  production  of  a  State  paper  would 
be  injurious  to  the  public  service,  the  general  public  interest 
must  be  considered  paramount  to  the  individual  iuterest  of 
a  suitor  in  a  Court  of  justice ;  and  the  question  then  arises, 
how  is  this  to  be  determined  ? 

It  is  manifest  it  must  be  determined  either  by  the  pre- 
siding Judge,  or  by  the  responsible  servant  of  the  Crown  in 
whose  custody  the  paper  is.  The  Judge  would  be  unable 
to  determine  it  without  ascertaining  what  the  document 
was,  and  why  the  publication  of  it  would  be  injuriotis  to 
the  public  service — an  inquiry  which  cannot  take  place  in 
private,  and  which  taking  place  in  public  may  do  all  the 
mischief  which  it  is  proposed  to  guard  against. 

It  appears  to  us,  therefore,  that  the  question,  whether  the 
production  of  the  documents  would  be  injurious  to  the 
public  service,  must  be  determined,  not  by  the  Judge  but 
by  the  bead  of  the  department  having  the  custody  of  the 
paper;  and  if  he  is  in  attendance  and  states  that  in  his 
opinion  the  production  of  the  document  would  be  injurious 
to  the  public  service,  we  think  the  Judge  ought  not  to 
compel  the  production  of  it.    The  administration  of  justice 
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1860.        is   only  a  part  of  the  general  conduct  of  tbe  aflUrB  of 
"^^^^      *^ny  State  or  Nation,  and  wc  think  is  (with  respect  to  the 
^'  production  or  non-production  of  a  State  paper  in  a  Court  of 

justice)  subordinate  to  the  general  welfare  of  the  commn- 
nitj.  If,  indeed,  the  head  of  the  department  does  not 
attend  personally  to  say  that  the  production  will  be  in- 
jurious, but  sends  the  document  to  be  produced  or  not  as 
the  Judge  may  think  proper,  or  as  was  the  case  in  Diekum, 
T.  The  Earl  of  Wilton^  before  Lord  Campbdl  (reported  in 
Foster  and  Finlason's  N.  P.  Rep.,  p.  425),  where  a  sub- 
ordinate was  sent  with  the  document  with  instructions  to 
object  but  nothing  more,  tlie  case  may  be  different 

My  brother  Martin  does  not  entirely  agree  with  us  as  to 
this  view  of  the  point  in  question.  My  brother  Morton  is 
of  opinion,  that  whenever  the  Judge  is  satisfied  that  the 
document  may  be  made  public  without  prejudice  to  tbe 
public  service,  tbe  Judge  ought  to  compel  its  production, 
notwithstanding  the  reluctance  of  the  head  of  the  depart- 
ment to  produce  it.  And  perhaps  cases  might  arise  where 
the  matter  would  be  so  clear  that  the  Judge  might  well  ask 
for  it,  in  spite  of  some  official  scruples  as  to  producing  it ; 
but  this  must  be  considered  rather  as  an  extreme  case,  and 
extreme  cases  throw  very  little  light  on  the  practical  rules 
of  life. 

The  second  ground,  upon  which  the  rule  for  a  new 
trial  was  obtained,  was  the  misdirection  of  the  learned 
Judge.  The  misdirection  complained  of  was,  that  the 
Judge  left  it  to  the  jury  to  say  whether  the  communication 
the  defendant  made  to  Colonel  Shirley  was  relevant  to  the 
inquiry  that  Colonel  Shirley  had  to  make,  and  in  which  the 
defendant  was  to  assist  him.  It  was  argued  that  the  Judge 
ought  to  have  told  the  jury  it  was  not;  and  that  he  ought 
to  have  directed  them  to  find  a  verdict  for  the'plaintifi^. 

We  are  of  opinion  that  the  direction  was  right.    Colonel 
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Shirley  had  been  directed  to  inquire  into  the  condition  of 
the  corps,  and  had  been  referred  to  the  defendant  for  infor- 
mation ;  and  the  defendant  had  been  directed  to  give  him 
information.  It  is  impossible  to  say  that  the  condition  of 
the  corps,  in  February  1855,  might  not  be  affected  by  the 
circumstances  attending  the  transfer  of  the  command  in 
the  previous  September.  The  doubt  (as  far  as  there  is  any) 
is  rather  the  other  way — whether  the  Judge  ought  not  to 
have  told  the  jury,  as  a  matter  of  law,  that  the  communica- 
tion was  relevant  to  the  inquiry  Colonel  Shirley  had  to 
make,  which  it  certainly  might  have  been.  The  question 
however  involved  matters  of  fact,  and  was  therefore  properly 
left  to  the  jury;  and  we  see  no  reason  to  be  dissatisfied  with 
their  finding. 

It  was  further  contended,  that  assuming  the  question  was 
properly  left  to  the  jury,  their  verdict  was  against  the  evi- 
dence in  the  cause;  and  great  reliance  was  placed  on  the 
summing  up  of  the  learned  Judge,  which  certainly  was  very 
much  in  favour  of  the  plaintiff^  The  jury  however  found 
for  the  defendant ;  and,  with  the  concurrence  of  my  brother 
Bramwett,  we  think  that  they  were  right. 

The  plaintiff^'s  counsel  relied  on  expressions  used  by  the 
defendant  in  giving  his  own  account  of  the  matter  on  cross- 
examination,  such  as,  'Uhat  he  volunteered  the  statement;" 
''that  the  communication  was  not  official,"  and  similar 
expressions.  The  answer  to  this  is,  that  when  once  a  con- 
fidential relation  is  established  between  two  persons  with 
regard  to  an  inquiry  of  a  private  nature,  whatever  takes 
place  between  them  relevant  to  the  same  subject,  though  at 
a  time  and  place  different  from  those  at  which  the  confi- 
dential relation  began,  may  be  entitled  to  protection  as  well 
as  what  passed  at  the  original  interview ;  and  it  is  a  ques- 
tion for  the  jury  whether  any  further  conversation  on  the 
fiome  subject,  though  apparently  casual  and  voluntary,  does 
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not  lake  place  under  the  influence  of  tlie  amfidenlial  rela- 
tion already  establisbed  between  them,  and  ia  therefoie 
entitled  to  the  same  protection.  No  doubt  the  juiy  acted  on 
this  view,  and  we  think  they  were  quite  justified  in  doing  aa 
The  result  is,  that  all  the  grounds  for  a  new  trial  fail,  and 

the  rule  must  be  dischaigcd. 

Rule  discharged  (a> 

(a)  Edwin  James,  on  the  5th  of  June,  applied  for  leare  to  appeal, 
but  the  application  was  refused. 


Jfar  29, 30.    Bbownino  V.  The  Great  Central  Mining  Compant  of 

Devon  (Limited), 

Ioi8^,R.wat  XJEBT.— For  the  wages  of  the  plaintiff  as  manager  for 

owner  of  a  t   r      t 

mine  which  he  the  defendants.                                                             \ 

fell  to  a  pro-  Plea. — Never  indebted. 

K  cSm!  At  the  trial,  before  ChanneU,  B.,  at  the  last  Somersetshire 

?2tf  Fc^^rJ.  Spring  Assizes,  it  appeared  that  at  the  beginning  of  1859  one 

1859,  there  Yio^  was  possessed  of  a  miniDff  set,  which  it  was  proposed 

was  a  meeting  *  e        -^  r     m: 

of  the  promo- 
ters of  the 
Company,  at 
whicn  it  was 
resolved  that 
the  plaintiff 
should  be  ap> 
pointed  captain 
of  the  mine 
at  a  certain 
salary,  *•  such 

salarv  to  commence  at  the  completion  of  the  contract  with  R.,**  who  was  one  of  the  promoters  of 
the  Company.  This  resolution  was  communicated  to  the  plaintiff.  On  the  9tb  March  the 
agreement  for  the  sale  of  the  mine  to  R.  was  executed*  On  the  26th  March  there  was  a 
meeting  of  the  promoters  of  the  Company  at  which  the  memorandum  and  articles  of  asaociation 
were  executed,  and  a  prospectus  was  approTed  of,  which  described  the  plaintiff  as  "captain  and 
local  manager**  of  the  mine.  On  the  28th  March  the  Company  was  registered  under  the  Joint 
Stock  Company  *s  Acts,  1856,  1857.  On  the  31st  March  there  was  a  meeting  of  the  Company 
at  which  three  directors  were  present,  when  the  minutes  of  the  meeting  of  the  25th  March  were 
read  and  the  proepcctos  approved  at  that  meeting  was  *'  submitted  and  approved.*'  The  plaintiff 
acted  as  manager  of  the  mine,  and  in  an  action  by  him  against  the  Company  for  his  salary,  the 
jury  found  that  he  Hctcd  for  (ho  Company  and  not  for  R.  There  was  no  conveyance  of  the 
mine  to  the  Company. — Held,  that  there  was  evidence  of  the  appointment  of  the  plaintiff  by  the 
Company  as  manager  of  the  mine,  and  that  he  was  entitled  to  recover  for  bit  fervice  in  sock 
capacity. 


that  he  should  sell  to  a  projected  Joint  Stock  Company. 
On  the  12th  of  February,  1859,  there  was  a  meeting  of 
the  promoters  of  the  Company,  at  which  it  was  resolved, 
that  the  plaintiff  should  be  appointed  captain  of  the  mine, 
at  a  salary  of  eight  guineas  a  month,  to  be  increased  to  ten 
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guineas;  '^such  salary  to  commence  at  the  completion  of 
the  contract  with  Ross."  This  resolution  was  communicated 
to  the  plaintiff.  Ross  was  one  of  the  promoters  of  the  Com- 
pany. On  the  9th  of  March  an  agreement  for  the  sale  of 
the  mine  was  signed  by  Ross.  On  the  25th  of  March  there 
was  a  meeting  of  the  promoters  of  the  Company,  at  which 
the  memorandum  and  articles  of  association  were  executed, 
and  a  prospectus  was  approved  of,  which  described  the 
plaintiff  as  '*  captain  and  local  manager"  of  the  mine.  On 
the  28th  of  March  the  Company  was  registered  under  the 
Joint  Stock  Companies  Acts,  1856,  1857.  On  the  31st 
of  March  there  was  a  meeting  of  the  directors  of  the  Com- 
pany, at  which  three  directors  were  present,  when  the  mi- 
nutes of  the  meeting  of  the  25th  of  March  were  read,  and 
the  prospectus  approved  at  that  meeting  was  ''  submitted 
and  approved."  The  articles  of  association  were  in  evidence 
amongst  which  were  the  following: —  . 

^'53.  The  business  of  the  Company  shall  be  managed 
by  the  directors,  &c." 

''54.  The  directors  are  hereby  authorized  to  carry  out,  on 
behalf  of  the  Company,  an  agreement  which  has  been  en- 
tered into  with  £.  A.  Ross,  Esq.,  for  the  purchase  from  him 
of  the  right  to  dig  and  search  for  minerals,  &c.,  with  such 
variations  as  they  may  think  necessary,  or  may  be  requisite 
with  reference  to  the  state  of  the  title,  or  otherwise,  and  to 
complete  such  purchase  as  soon  as  may  be.** 

''55.  The  directors  shall  have  all  powers  necessary  for  tho- 
roughly exploring,  working,  and  developing  the  resources 
of  the  mines,  and  for  that  purpose  shall  have  full  power, 
&c,  to  employ  such  managers,  agents,  captains,  miners,  and 
other  workmen  and  servants,  and  generally  to  act  in  and 
about  the  premises  in  such  manner  in  all  respects  as  they 
shall,  from  time  to  time,  think  most  proper  and  expedient 
for  effectuating  the  object  of  the  Company." 
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'*  58.  They  shall  also  have  power  to  elect  and  dismtae  the 
secretary,  manager,  agents,  and  miners*  captaina,*  &c. 

'^71.  The  directors  may  meet  together  for  the  dispatch 
of  business,  adjourn,  and  otherwise  regulate  their  meetings 
as  they  may  think  fit;  three  shall  be  a  quorum  neceasary 
for  the  transaction  of  business.'' 

A  second  prospectus  was  afterwards  published  by  the  de- 
fendants, which  set  out  a  report  by  the  plaintiff,  dated  the 
26th  of  April,  describing  the  plaintiff  as  **  their  agent  on 
the  mine,"  ^  their  managing  agent,"  &c.  Two  letters  to 
the  plaintiff  from  the  secretary  of  the  Company  were  put 
in;  they  were  as  follows :«- 

**  Great  Centra]  Mining  Company  of  Devon  (Umited)^ 

«« Offices,  70,  Cheapsidc,  E.C. 

**  Capt.  Browning.  "May  10,  1859. 

"  Dear  Sir, — Will  you  be  good  enough  to  send  up  some 
of  the  finest  samples  of  tin  and  copper  ore  from  the  two 
lodes  in  Smith's  Wood,  and  oblige,  yours  faithfully. 

•*  Ernest  G.  Fellowb.* 

•'  Great  Central  Mining  Company  of  Devon  (Limited), 

"  Offices,  70,  Cheapside,  E.C. 

"  Captain  Browning.  "  July  16,  1859. 

"  Dear  Sir, — Yours  of  yesterday's  date  is  to  hand.  Please 
ascertain  whether  some  of  the  adjoining  mines  will  let  us 
have  the  use  of  their  crushers  upon  paving  them  a  rental. 
Also  please  say  what  quantity  of  fine  tin  the  present  shaft 
would  yield  when  dressed,  and  the  lowest  market  price 
per  ton,  and  what  amount  the  stuff  would  realize  after  the 
expcnce  of  dressing,  carriage,  and  rental  of  crushers.  Your 
reply  will  oblige,  yours  faithfully, 

"  Ernest  G.  Fellowe,  Secretary." 

The  contract  with  Ross  was  acted  upon  by  the  Company, 
but   was  afterwards  rescinded.     The   mines   were   never 
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worked,  but  the  plaintiff  continued  to  correspond  with  the 
defendants  till  the  end  of  the  year. 

The  learned  Judge  told  ihe  jury  that  the  defendants  could 
not  employ  the  plaintiff  before  they  came  into  existence 
as  a  Company,  on  the  28th  of  March,  by  registration ;  that 
if  a  contract  was  made  before  the  28th  of  March,  which  the 
Company  afterwards  adopted,  the  effect  was  the  same  as  if 
the  Company  had  made  the  contract ;  that  the  Company  was 
not  liable  for  the  acts  of  the  promoters,  but  if,  in  a  legal 
manner,  they  had  ratified  the  contract  of  the  promoters,  the 
contract  became  theirs.  His  lordship  also  said  that  the  reso- 
lution of  the  12th  of  February  was  not  a  proposal  to  appoint, 
but  an  actual  appointment  of  the  plaintiff  as  manager,  to 
take  effect  ''on  the  completion  of  the  contract  with  Ross:'* 
that  the  contract  was  completed  on  the  9th  of  March,  when 
it  was  executed :  that  the  intention  of  the  promoters  was 
that,  it  being  uncertain  whether  the  negotiations  with  Ross 
would  result  in  a  contract,  the  plaintiff's  salary  was  not  to 
commence  till  the  contract  was  completed :  that  if  the  de- 
fendants came  to  an  agreement  with  Ross,  they  were  not  at 
liberty  to  put  an  end  to  it  so  as  to  defeat  the  plaintiff's 
claim  to  salary:  that  nothing  which  took  place  before 
complete  registration  would  affect  the  Company,  unless 
after  complete  registration  they  adopted  it :  that  if  there 
could  be  no  adoption  of  the  appointment  of  the  plaintiff  as 
manager,  except  by  a  positive  resolution  appointing  him, 
there  was  no  evidence  of  such  appointment.  He  would 
however  hold  that  no  such  formal  resolution  was  necessary, 
and  he  left  it  to  the  jury  to  say  whether  there  had  been 
a  resolution  finally  adopting  the  appointment  of  the  plain- 
tiff. Referring  to  the  terms  of  the  second  prospectus,  he 
asked  the  jury  whether  the  Company  could  appoint  a 
manager  by  any  resolution  other  than  one  in  their  books, 
telling  them  that  there  had  not  been  such  an  appointment. 
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The  jary  found  that  there  was  a  cootract  by  the  Com- 
pany to  employ  the  plaintiff;  and  a  Terdict  was  entered  ibr 
him«  leave  being  reserved  to  the  defendant  to  move  to  enter 
a  nonsuit 

Carter^  in  Easter  Term,  obtained  a  rule  to  enter  a  non- 
suit, pursuant  to  the  leave  reserved ;  or  for  a  new  trial  on 
the  ground  of  misdirection,  in  the  learned  Judge  telling  the 
jury  that  the  completion  of  the  contract  with  Ross  meant 
the  signing  of  the  agreement;  and  that,  although  a  contract 
with  the  promoters  was  not  binding  on  the  Company,  yet, 
if  the  Company  ratified  and  adopted  it,  thej  would  be 
liable. 


Collier  and  Kingdon  now  shewed  cause. — The  4l8t  sec- 
tion of  the  19  &  20  Vict  c.  47,  provides  that  ''any  con- 
tract which,  if  made  between  private  persons,  would  by  law 
be  valid,  although  made  by  parol  only  and  not  reduced 
into  writing,  may  be  made  by  parol  on  behalf  of  the  Com- 
pany by  any  person  acting  under  the  express  or  implied 
authority  of  the  Company."   The  contract  with  the  plaintiff 
was  not  one  which  would  by  law  be  required  to  be  in  writ- 
ing, if  made  between  private  persons.     The  appointment  of 
the  plaintiff  was  recognised  by  a  meeting  at  which  a  quonim 
of  directors  were  present.     That  was  a  ratification  of  the 
contract  made  with  the   plaintiff  by  the   promoters,   and 
rendered  it  binding  on  the  Company.     In  Reuter  v.  The 
Electric  Telegraph  Company  {a)   a   Company  was  incor- 
porated by  Royal  Charter.     By  the  deed  of  settlement  the 
directors  were  to  manage  the  business  of  the  Company ;  but 
all  contracts  above  a  certain  value  were  to  be  signed  by  at 
least  three  individual  directors,  or  sealed  with  the  seal  of 
the  Company  under  the  authority  of  a  special  meeting. 


(a)  6  £.  &  B.  341. 
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The  plaintiff  sued  the  Company  on  an  agreement  above  the 
prescribed  value,  made  bj  parol  with  the  chairman,  who 
with  his  own  hand  had  entered  a  memorandum  of  it  in  the 
minute  bdbk  of  the  Company.  It  was  recognised  in  corres- 
pondence with  the  secretary,  and  the  plaintiflP  did  work  and 
received  payments  under  it,  which  were  audited  and  allowed 
in  the  accounts  of  the  Company,  but  there  never  was  any 
contract  signed  by  three  directors  or  under  the  seal  of  the 
Company.  The  Court  of  Queen's  Bench  held  that  the  con- 
tract was  rati6ed,  if  not  authorized,  by  the  Company,  and 
binding.  Here  a  parol  contract  with  the  directors  may  be 
presumed :  Pauling  v.  The  London  and  North  Western  RaiU 
way  Company  {a).  In  that  case  the  agent  of  an  incorporated 
Company  agreed  by  parol  with  the  plaintiff  to  purchase  of 
him  certain  sleepers.  The  sleepers  were  received  and  used 
by  the  Company ;  and  it  was  held  that  there  was  evidence 
from  which  a  jury  might  find  a  contract  by  the  Company;  the 
97th section  of  the  8  &  9  Vict,  c  16,  having  provided  that  the 
directors  may  contract  by  parol  on  behalf  of  the  Company 
where  private  persons  may  make  a  valid  parol  agreement. 
Smith  V.  The  Hull  Glass  Company  {b)  is  to  the  same  effect. 
These  cases  plainly  shew  that  there  may  be  an  adoption  of  an 
act  not  formally  done. — (They  then  argued  that  on  the  facts 
there  was  evidence  of  a  ratification).  [Channel^  6. — If  the 
Company  could  make  the  act  of  the  promoters  their  act,  by 
any  ratification,  it  is  clear  that  they  have  done  so.  BramweU^ 
B. — Suppose  the  directors  had  called  the  plaintiff  into  their 
room,  and  said  '*  We  have  appointed  you  managing  agent.** 
Would  it  not  be  strange  to  say  ''That  is  not  enough;  you 
must  add  'we  do  appoint  you.'*'?]  Lastly,  the  execution  of 
the  contract  was  the  completion  of  it  within  the  meaning 
of  the  resolution  of  the  9th  of  February. 
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(a)  8  Exch.  867. 


(6)  U  C.  B.  897. 
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Carter  and  C.  F.  Turner  in  soppori  of  the  rule — The 
19  &  20  Vict,  c  47,  s.  41,  provides  for  actual  contracts^ 
either  by  parol  or  in  writing,  but  not  for  implied  contracts. 
The  resolution  by  the  promoters  on  the  12th  of  Februaiy 
was  not  made  by  them  as  agents  for  the  Company ;  for  at 
that  time  the  Company  was  not  in  existence.  The  direc- 
tors never  entered  into  any  contract  with  the  plaintiff,  and 
there  never  was  any  contract  with  him,  except  that  of  the 
12th  of  February,  in  respect  of  which  the  parties  to  it,  vix. 
the  promoters,  would  be  alone  liable.  There  was  not,  nor 
could  there  be  any  ratification  by  the  Company  of  an  act 
not  done  on  their  behalf.  The  relation  of  principal  and 
agent  never  existed  between  the  Company  and  the  persons 
who  entered  into  the  contract  of  the  12th  of  February. 
Wilson  V.  Tumman  (a)  shews  that  when  a  nuin  does  an  act, 
not  as  agent  for  another,  and  without  communication  with 
him,  the  latter  cannot  by  afterwards  adopting  that  act 
make  the  former  his  agent,  and  thereby  incur  any  liability, 
or  take  any  benefit,  under  the  act  of  the  former.  [Poltocky 
C.  B. — No  doubt,  a  person  cannot  ratify  an  act  not  done  in 
his  name.]  The  directors  had  no  power  to  ratify  a  con- 
tract made  by  the  promoters,  so  as  to  make  the  Company 
liable  upon  it,  and  the  case,  therefore,  rather  falls  within 
the  principle  on  which  Dickinson  v.  Valpy  (i),  Ridley  v. 
The  Plymouth^  §"c..  Grinding  and  Baking  Company  (c),  and 
Ernest  v.  Nieholls  (d)  were  decided,  than  that  of  the  cases 
cited  on  the  other  side.  Preston  v.  TTie  Proprietors  of  the 
Liverpool^  Manchester  and  Newcastle-upon-Tyne  Junction 
Railway  (e)  shews  that  a  contract  with  the  promoters  of 
a  Company  does  not  bind  the  directors.  There  can  be 
no  waiver  by  the  directors  of  the  stipulations  of  a  Com- 


(a)  6  Man.  &  G.  236. 

(b)  10  B.  &  C.  128. 
(r)  2ExcL.  711. 


(d)  6  H.  L.  401. 

(e)  5  H.  L.  603, 
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pany's  deed  of  settlementy  unless  it  appears  that  the  body 
of  shareholders  have  made  the  directors  their  agents  for  that 
purpose :  In  re  The  Vale  of  Neath  and  South  Wales  Brewery 
Company  (a).  A  Company  is  not  bound  by  admissions 
made  by  directors  not  at  a  board  meeting:  Glover  v.  The 
London  and  North  Western  Railway  Companyiti).  — Secondly, 
the  contract  with  Ross  never  was  completed.  That  entered 
into  between  him  and  the  promoters,  on  the  9th  of  March, 
was  not  a  contract  with  the  Company.  The  54th  of  the 
articles  of  association  authorized  the  directors  to  carry  out 
the  contract  with  such  variations  as  they  might  think  neces- 
sary :  that  shews  that  it  was  never  complete.  The  comple- 
tion of  the  contract  means,  not  the  entering  into  but  the 
perfecting  of  it ;  therefore,  the  period  at  which  the  plaintiff's 
salary  was  to  commence  never  arrived. 
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Pollock,  C.  6. — We  are  all  of  opinion  that  the  rule  must 
be  discharged.  The  ground  of  the  application  is  that  there 
was  no  evidence  for  the  jury  of  any  appointment  of  the 
plaintiff  as  manager,  so  as  to  entitle  him  to  recover  the 
amount  claimed.  We  think  that  there  was  evidence.  The 
question  is,  whether  he  actually  filled  the  office.  He  was 
announced  in  the  prospectus  of  the  Company  as  manager, 
and  we  think  that  is  some  evidence  of  his  appointment. 
But  then  it  is  said  that  he  never  acted  under  the  appoint- 
ment. We  think  that  there  was  abundant  evidence  of 
his  having  so  acted.  The  jury  have  decided  that  he  did 
not  act  for  Ross  but  for  the  Company.  There  was  certainly 
evidence  for  the  jury  that  he  filled  the  oflfice,  and  acted 
under  it  for  a  certain  time,  and  the  learned  Judge  not 
being  dissatisfied  with  the  verdict,  the  rule  will  be  dis- 
charged. 

(a)  3  De  Gex,  M»N.  &  G.  272.  (ft)  5  Exch.  66. 
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Bramwbll,  B.— I  also  think  that  the  rule  ought  to  be 
diacharged.  It  is  not  necessaiy  to  express  any  opinion  as 
to  the  propriety  of  the  finding  of  the  jury^  and  the  only 
question  is,  whether  there  is  any  evidence  to  support  it.  I 
think  there  was.  I  do  not  rely  on  the  resolution ;  that 
of  itself  would  certainly  not  bind  the  Company ;  but  it  was 
accompanied  with  other  matters.  The  minutes  were  read, 
and  after  the  Company  was  incorporated  they  were 
approved.  I  do  not  say  that  alone  would  suffice;  but, 
after  the  minutes  were  approved,  the  Company  took  the 
plaintiff  as  their  manager.  The  first  objection  is,  that  the 
Company  could  not  ratify  an  act  not  done  in  their  name. 
But  I  do  treat  what  was  done  by  them  as  a  ratification,  and 
therefore  that  point  does  not  arise.  The  next  objection 
was  that  the  Company  should  have  elected  its  officers,  and 
there  was  no  election  by  them.  I  agree  with  what  was 
said  by  Lord  fFenskydale  in  Ernest  v..  NichoUs  {a\  that  we 
must  look  to  the  authority  given  to  the  directors  by  the 
deed  of  settlement,  and  cannot  go  beyond  it;  but  I  do 
not  know  that  there  is  any  particular  mode  in  which  a 
person  Is  to  be  elected.  There  was  a  nomination  and 
appointment  of  the  plaintiff  as  manager,  and  that  is  evi- 
dence  that  the  Company  elected  him.  If  they  did  not,  we 
ought  to  say  that  there  was  no  evidence  for  the  jury, 
because  there  was  no  formal  mode  of  election.  The  objec- 
tion comes  to  this,  that  the  Company,  having  elected  the 
plaintiff,  did  not  enter  the  resolution  in  their  books.  But 
they  took  a  formal  resolution  of  the  shareholders,  and  the 
conduct  of  the  defendants  in  afterwards  issuing  a  prospectus 
and  treating  the  plaintiff  as  manager  of  the  mine,  precluded 
them  from  saying  that  he  was  not  elected.  The  next 
objection  was,  that  assuming  the  plaintiff  to  be  elected  or 


(a)  6  H.  L.  401 . 
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noniinated,  it  was  on  the  terms  of  the  original  resolution^ 
and  that  under  such  resolution  the  plaintiff  is  not  entitled 
to  sue,  as  there  was  no  conveyance  of  the  mine.  But 
I  think  that  the  plaintiff  was  not  elected  on  those  terms. 
He  knew  of  the  original  resolution,  and  there  was 
evidence  of  his  appointment  and  that  he  acted  as  mana- 
ger. In  the  result  I  view  the  case  thus: — No  formal 
mode  of  appointment  or  election  being  necessary,  and  a 
sufficient  number  of  directors  having  done  an  act  which, 
being  communicated  to  the  plaintiff,  led  him  to  understand 
that  he  was  manager  of  the  mine — that  was  an  election  or 
appointment;  and  the  fact,  that  he  acted  under  it  and  not 
under  Ross,  was  a  matter  for  the  jury  to  determine.  For 
these  reasons  I  think  that  the  rule  ought  to  be  dischai^ged 
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Channell,  6. — I  am  also  of  opinion  that  the  rule  ought 
to  be  discharged.     The  first  question  is,  whether  there  was 
any  evidence  of  a  contract  between  the  plaintiff  and  the 
Company,  so  as  to  bind  the  Company  to  remunerate  the 
plaintiff  as  the  manager  of  the  mine.     I  am  of  opinion  that 
there  was.     On  the  12th  of  February,  1859,  there  was  a 
meeting  of  the  promoters  of  the  Company,  at  which  it  was 
resolved  that  the  plaintiff  should  be  appointed  manager  of 
the  mine.     On  the  28th  March  the  Company  was  regis- 
tered.    Up  to  that  time  there  was  no  Company  in  exist- 
ence.    On  the  31st  March,  the  minutes  of  the  preceding 
week  were  read,  and  the  prospectus  which  had  issued  before 
the  Company  was  in  existence  was  submitted  and  approved. 
The  proper  number  of  persons   being   present,  and  the 
appointment  of  the  plaintiff  being  by  the  proper  parties, 
was  valid,  if  made  with  sufficient  formality  in  other  respects. 
Now,  the  appointment  is  not  required  to  be  under  seal 
or  in  writing,  and  there  was  a  prospectus  describing  the 
plaintiff  as  manager  of  the  mine,  and  he  was  afterwards 


GauT 

CCXTUL 

Uisua  Co. 


KXCHKQVBR   REPORTS. 

treated  as  manager  bj  ihe  Companj.  I  am  of  opinion 
the  issuing  the  prospectus,  and  the  approving  it  at 
meetiu^  waa  some  evidence  of  the  plaiotiflTs  appoinim 
I  have  already  remarked,  that  it  was  not  required  that 
manager  should  be  elected  or  appointed  in  any  partic 
mode,  provided  be  iras  appointed  by  the  proper  pan 
Hiat,  however,  would  not  be  enough  without  shewing 
the  plaintiff  acted  under  the  appointment,  and  it  is  arg 
that  be  did  not,  because  ibe  resolution  of  tbe  12th  Febru 
which  was  made  by  the  promoters*  was  not  binding 
tbe  Company.  But  tbe  plaintiff  bad  notice  that  he 
appointed  manager,  and  afterwards  acted  in  that  capa< 
It  was  said  that,  looking  at  his  previous  connection  with 
mine,  be  continoed  to  act  fw  Ross ;  but  there  waa  evidf 
that  be  acted  fxx  the  Company ;  and  tbe  question  hx\ 
been  left  to  the  jury,  they  found  that  he  so  acted.  Tl 
assuming  that  the  plaintiff  was  properly  appointed,  is  tl 
anything  to  shew  that  he  is  not  entitled  to  recover  his  si 
as  nunager  of  the  mine  i  It  is  contended  that  a  condi 
most  be  imported  into  ibecase,  and  that  although  he  actn 
pcrfjnned  the  services  uf  manager,  the  bargain  was  thai 
should  only  ask  for  salary  from  the  time  that  the  coni 
between  Ross  and  ibe  Company  was  completed.  In  ] 
luarr,  |!459,  the  Company  negociated  with  Ross  for 
punrbase  of  the  mine.  On  the  9th  March  the  agreei 
was  drawn  up,  and  on  tbe  12ih  it  was  executed.  F 
that  time  the  negotiation  was  completed  by  an  im 
tnent  drawn  up  ^ad  agi>ed  by  the  parties.  A  prospc 
wai  niSwquently  Lasoed  in  which  the  Company  held  tl 
«K«*  out  m  owi>eis  of  the  mine.  Services  having  1 
KWiined  it  o«£ght  to  be  dearly  shewn  that  those  sen 
w«v  Ik?*  to  be  remunerated.  I  llunk  that  has  not  I 
naie  v>«it ;  then^'K  the  last  point  also  fiuls,  and  the 
WttK  be  dJKhai^ed. 

Rule  discharge 
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Lewis  v.  The  Great  Western  Railway  Company.  •^«»«  5« 


ECLARATION:— That  the   plaintiffs   caused  to  be  The  plaintiff 

'  delivered  to  a 


D 

delivered    to    the     defendants    eighteen     packages,    and  railway  Com- 
pany eighteen 
amongst  others  a  bag  of  clothes,  containing,  &c.,  to  be  packages  to  be 

carried  from  Shiffnall  to  Wrexham,  and  there  to  be  deli-  line.    He 

vered  by  the  defendants  to  the  plaintiff,  &c.   Breach :  That  aigned  a  re- 

by  the  neglect  of  the  defendants  the  bag  of  clothes  was  S^Jlfing'*' 

lost.  ^f  ^<^  •; 

*•  lurniture.** 

Pleas  (inter  alia).— Fifth:  That  the  defendants  received  On  the  paper, 

under  the  head 

the  goods  upon  special  terms,  and,  amongst  others,  that  *«  Conditions/' 

were  these 

they  would  not  be  answerable  for  any  loss  or  detention  words*.— 
of  or  damage  to  any  package,  arising  from  its  being  insuffi-  de/teiew^ 
ciently  or  improperly  packed,  marked,  directed,  or  described,  d^tUmwm 
and  that  no  claim  for  deficiency^  damage^  or  detention  would  ,^^^JJ|^ 
be  allowed  unless  made  within  three  days  after  the  delivery  of  ^'***i*'^ 
the  goods;  nor  for  the  loss  unless  made  within  seven  days  of  the  delivery  of 

"^      w^  ihtgood$;  nor 

time  they  should  have  been  delivered;  and  that  the  defendants  for  loss,  vnless 

/•  »     nuuie  within 

would  not  be  answerable  for  the  loss  or  detention  of  any  goods  seven  dags  of 

which  might  be  untruly  or  incorrectly  declared  or  described  in  ghouid  have 

the  declaration  or  receiving  note  furnished  to  the  Company,  and  that  the  ' 

That  the  alleged  neglect  and  default  consisted  in  the  loss,  ^Tl^^  ^^ 

o  o  '    Mol  be  answer^ 

able  for  the  loss 
or  detention 


packages  consisted  of  a  sack  of  clothes,  which  was  not  delivered,  but  no  claim  wis  made  until 
more  than  seven  days  from  the  time  when  the  same  should  have  been  delivered. 

Held: — First,  that  there  was  nothing  to  rebut  the  presumption  arising  from  the  signature  of 
the  paper  by  the  defendant  that  he  uncferstood  that  the'contract  was  subject  to  the  conditions. 

Secondly,  that  the  conditions  were  just  and  reasonable  within  the  meaning  of  the  17  &  18 
Vict.  c.  31,  8.  7 ;  and,  therefore,  that  the  Company  had  a  defence  to  an  action  on  the  ground 
that  the  claim  was  not  made  within  seven  days,  and  that  the  bag  of  clothes  was  misdescribed. 

Qmeere,  whether,  under  the  17  &  18  Vict  c.  31.  s.  7,  the  decision  of  a  Judge  at  Nisi  Prius,  as 
to  the  reasonableness  of  the  conditions  can  bo  reviewed  by  the  Court  above,  where  leave  for  that 
purpose  is  not  reserved.     Per  Pollock,  C.  B.,  that  it  can  be  so  reviewed. 
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treated  as  manager  by  the  Company.  I  am  of  opinion  that 
the  issuing  the  prospectus,  and  the  approving  it  at  that 
meeting,  was  some  evidence  of  the  plaintiff's  appointment. 
I  have  already  remarked,  that  it  was  not  required  that  the 
manager  should  be  elected  or  appointed  in  any  particular 
mode,  provided  he  was  appointed  by  the  proper  parties. 
That,  however,  would  not  be  enough  without  shewing  that 
the  plaintiff  acted  under  the  appointment,  and  it  is  argued 
that  he  did  not,  because  the  resolution  of  the  12th  February, 
which  was  made  by  the  promoters,  was  not  binding  on 
the  Company.  But  the  plaintiff  had  notice  that  he  was 
appointed  manager,  and  afterwards  acted  in  that  capacity. 
It  was  said  that,  looking  at  his  previous  connection  with  the 
mine,  he  continued  to  act  for  Ross ;  but  there  was  evidence 
that  he  acted  for  the  Company ;  and  the  question  having 
been  left  to  the  jury,  they  found  that  he  so  acted.  Then, 
assuming  that  the  plaintiff  was  properly  appointed,  is  there 
anything  to  shew  that  he  is  not  entitled  to  recover  his  salary 
as  manager  of  the  mine  ?  It  is  contended  that  a  condition 
must  be  imported  into  the  case,  and  that  although  he  actually 
performed  the  services  of  manager,  the  bargain  was  that  he 
should  only  ask  for  salary  from  the  time  that  the  contract 
between  Ross  and  the  Company  was  completed.  In  Feb- 
ruary, 1859,  the  Company  negociated  with  Ross  for  tlie 
purchase  of  the  mine.  On  the  9th  March  the  agreement 
was  drawn  up,  and  on  the  12th  it  was  executed.  From 
that  time  the  negociation  was  completed  by  an  instru- 
ment drawn  up  and  signed  by  the  parties.  A  prospectus 
was  subsequently  issued  in  which  the  Company  held  them- 
selves out  as  owners  of  the  mine.  Services  having  been 
rendered  it  ought  to  be  clearly  shewn  that  those  services 
were  not  to  be  remunerated.  I  think  that  has  not  been 
made  out;  therefore  the  last  point  also  fails,  and  the  rule 
must  be  discharged. 

Rule  dischaiged. 
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Lewis  v.  The  Great  Western  Railway  Company.  •^«»«  5- 

Declaration:— That  the   plaintiffs   caused  to  be  The  plaintiff 

*  deliTered  to  a 

delivered    to    the     defendants    eighteen     packages,    and  railway  Com- 

,    .  pany  eighteen 

amongst  others  a  bag  of  clothes,  containing,  &c.,  to  be  packages  to  be 

carried  from  Shiffnall  to  Wrexham,  and  there  to  be  deli-  line.    He 

vered  by  the  defendants  to  the  plaintiff,  &c.    Breach:  That  signed  a  re- 

by  the  neglect  of  the  defendants  the  bag  of  clothes  was  5^fing'*' 

Pleas  (inter  alia). — Fifth:  That  the  defendants  received  On  the  paper, 

under  the  head 

the  goods  upon  special  terms,  and,  amongst  others,  that  ''Conditions/' 

were  these 

they  would  not  be  answerable  for  any  loss  or  detention  words:— 
of  or  damage  to  any  package,  arising  from  its  being  insuffi-  deficient 
ciently  or  improperly  packed,  marked,  directed,  or  described,  detenUonwia 
and  that  no  claim  for  deficiencyy  damage^  or  detention  would  ^J^^^"^^^ 
be  allowed  unless  made  within  three  days  after  the  delivery  of  ^'*"*i?'*!, 
the  goods;  nor  for  the  loss  unless  made  within  seven  days  of  the  d^t^^^y  of 

thegoodg;  nor 

time  they  should  have  been  delivered;  and  that  the  defendants  for  lost,  unlett 

made  wnthiH 

would  not  be  afiswerable  for  the  loss  or  detention  of  any  goods  geveu  days  of 
which  might  be  untruly  or  incorrectly  declared  or  described  in  thouidhavt 
the  declaration  or  receiving  note  furnished  to  the  Company.  ^^  thauhe  ' 
That  the  alleged  neglect  and  default  consisted  in  the  loss,  ^^^  ""^ 

able  for  the  loss 
or  (Utention 
of  any  goods  which  may  be  untruly  or  incorrectly  described  in  the  receiving  note,**  The  plaintiff 
mid,  **  he  was  told  to  sign  the  paper,  and  did  so.  He  might  have  seen  the  word  *  Conditions,* 
but  he  did  not  read  them,  ana  did  not  know,  and  was  not  told  what  they  were.*'  One  of  the 
packages  consisted  of  a  sack  of  clothes,  which  was  not  delivered,  hot  no  claim  was  made  until 
more  3ian  seven  days  from  the  time  when  the  same  should  have  been  delivered. 

Held: — First,  that  there  was  nothing  to  rebut  the  presumption  arising  from  the  signature  of 
the  paper  by  the  defendant  that  he  understood  that  the'contract  was  subject  to  the  conditions. 

Secondly,  that  the  conditions  were  just  and  reasonable  within  the  meaning  of  the  17  &  IB 
Vict.  c.  31,  s.  7 ;  and,  therefore,  that  the  Company  had  a  defence  to  an  action  on  the  eround 
that  the  claim  was  not  made  within  seven  days,  and  that  the  bag  of  clothes  was  misdescnbed. 

Quaere,  whether,  under  the  17  &  18  Vict.  c.  31 ,  s.  7,  the  decision  of  a  Judge  at  Nisi  Prius,  as 
to  the  reasonableness  of  the  conditions  can  bo  reviewed  by  the  Court  above,  where  leave  for  that 
purpose  is  not  reserved.     Per  PtiUock,  C.  B.,  that  it  can  be  so  reviewed. 
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1860.        through  an  aniDtentional  and  accidental  miadeliyeiy  by  the 

^^f""^^^      defendants  of  the  said  bag  of  clothes,  and  that  no  claim  in 

V.  respect  of  such  loss  was  made  within  seven  days  of  the  time 

Wester*      when  the  said  bag  should  have  been  delivered,  wherefore 

the  defendants  are  absolved  from  liability;  and  that  the 

neglect  and  default  were  not  wilful  (a). 

Sixth  plea. — That  the  defendants  received  the  goods  at 
Shiffhall,  on  the  terms  in  the  fifth  plea  mentioned,  and  that, 
at  the  time  of  the  delivery  thereof  to  the  defendants,  the 
pliuntiff  delivered  to  the  defendants  a  receiving  note  pur- 
porting to  contain  a  true  and  correct  descripdon  of  the  goods^ 
and  the  defendants  received  the  goods  from  the  plaintiff 
upon  the  faith  of  the  said  description :  that  the  goods  were 
not,  as  the  plaintiff  always  well  knew,  correctly  declared  or 
described  in  the  said  receiving  note,  but  were  by  the  plain- 
tiff wilfully,  and  without  the  defendants'  knowledge  and 
assent,  misdescribed  in  the  receiving  note  within  the  mean- 
ing of  the  said  condition ;  and  that  the  neglect  and  defimlt 
were  not  wilfuL 

Upon  these  pleas  issue  was  taken. 

At  the  trial,  before  BramweU,  B.,  at  the  Hereford  Spring 
Assizes,  it  appeared  that  on  the  13th  December,  1859, 
the  plaintiff,  who  was  removing  from  ShiShall  to  Wrex- 
ham, delivered  to  the  defendants,  at  their  station  at  Shiffhall, 
eighteen  packages,  sixteen  of  them  containing  his  house- 
hold furniture,  and  the  other  two  being  sacks  containing  the 
wearing  apparel  of  himself  and  his  family,  to  be  carried  to 
Wrexham  and  delivered  to  his  order.  The  plaintiff,  on  cross- 
examination,  said :  ^'  I  delivered  in  a  paper  specifying  what 
the  things  were.  I  signed  it  I  did  not  read  the  paper.  A 
person  told  me  to  sign  it     He  did  not  call  my  attention  to 

(a)  Leave  was  giyen  to  the  de-  bj  the  plaintiflT,  and   that  thej 

fendants  to  amend  the  pleas  bj  were  just  aod  reasonable,**  and 

adding  allegation:*,  ^  that  the  con-  the  pleas  were  taken  to  have  been 

diiions  were  in  writing  and  signed  so  amended. 
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the  conditions  or  read  them.     I  think  I  must  have  seen  the 

word   ^Conditions.'     On   the  18th  the    plaintiff  went  to 

Wrexham  in  order  to  look  for  a  house  or  lodgings.    Not 

socoeedine  in  findmcr  a  house  he  stayed  at  the  Talbot  Inn      Western 

.  :  BailwatCo. 

where  eighteen   packages  were  delivered  to  him  bj  the 

defendants  on  the  20th  of  December.     He  remained  at  the 

hotel  nine  dajs  and  then  removed  into  lodgings,  a  few  days 

after  which  (being   early  in  the   month  of  January)  he 

opened  one  of  the  sacks  and  found  that  it  contained  empty 

com  sacks. 

The  defendants'  witnesses  proved  that  the  plaintiff  had 
signed  a  receiving  note  in  a  printed  form,  but  filled  up  in 
writing,  as  follows : — 

**  Received  from  W.  Lewis,  Shifinall,  the  under-mentioned 
goods,  upon  the  conditions  stated  below. 

**  Consignee :  W.  Lewis. 

'*  Goods— Description  of.    Eighteen  packages  furniture." 

(Signed)  "  W.  Lewis,  Sender." 

At  the  foot  were  the  conditions  set  out  in  the  fifth  plea, 
headed  as  follows: — 

"CONDITIONS.*' 

The  goods  arrived  at  the  Wrexham  station  on  the  16  th 
of  December,  when  the  plaintiff  asked  that  they  might  be 
permitted  to  remain  a  few  days. 

On  this  evidence  the  learned  Judge  directed  a  verdict 
to  be  entered  for  the  defendant  upon  the  fifth  and  sixth 
pleas,  saying  that  he  thought  the  pleas  were  proved,  and 
that  the  conditions  were  just  and  reasonable;  reserving 
leave  to  the  plaintiff  to  move  to  enter  a  verdict  for  5/.  7s.  6(/., 
the  value  of  the  clothes,  but  excluding  any  power  to  review 
his  decision  that  the  conditions  were  just  and  reasonable. 

Gray^  in  Easter  Term,  obtained  a  rule  to  enter  a  verdict 
for  the  plaintiff  on  the  fifth  and  sixth  pleas,  or  for  a  new 
trial,  on  the  grounds  that  the  question  of  contract  ought 
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1860.        to  h&^6  been  left  to  the  jury,  and  that  the  conditions  were 

^^T^*"'^^      not  just  and  reasonable. 
Lewis  "* 

V. 

Great 

Western  Phipson  now  shewed  cause. — First,  it  is  said  that  the  learned 
Judge  was  wrong  in  ruling  that  the  pleas  were  proved,  and 
that  the  question  ought  to  have  been  left  to  the  jury.  The 
phtintiff  admitted  that  he  filled  up  and  signed  the  receiving 
note,  though  he  stated  that  he  did  not  read  it  [Bramuxll, 
B. — Surely,  if  a  paper  is  given  to  a  person  and  he  signs 
it,  he  cannot  say,  '^  I  am  not  bound  by  it :  I  never  read 
it*^  There  was  nothing  to  leave  to  the  jury;  or  to 
rebut  the  inference  to  be  drawn  fit>m  the  signature  of  the 
plaintiff,  which  he  admitted.  It  has  never  been  suggested 
in  any  case  that  it  is  a  question  for  the  jury  whether  or 
not  the  plaintiff  is  bound  by  conditions  actually  signed  by 
him. — As  to  the  second  point,  viz.,  that  the  conditions  are 
unreasonable,  that  is  not  a  question  for  the  Court;  but 
under  the  17  &  18  Vict,  c  31,  s.  7,  it  is  enough  if  they  be 
"  adjudged  by  the  Court  or  Judge  before  whom  any  ques- 
tion relating  thereto  shall  be  tried^  to  be  just  and  reasonable." 
When  the  question  ^rst  arises  before  the  Court,  as  on 
demurrer,  the  Court  may  judge  of  the  matter.  In  Peek  v. 
The  North  Staffordshire  Railway  Company  (a),  Erle^  J., 
decided  the  question  of  reasonableness  at  Nisi  Priiis.  In 
Simons  v.  The  Great  Western  Railway  Company  {b\  the 
question  arose  on  demurrer.  [Channel^  B. — Where  the 
pleas  set  out  the  conditions,  as  here,  must  not  the  objection 
that  they  are  unreasonable  be  taken  by  demurrer.] — He 
then  argued  that  conditions  are  reasonable. 

Gray^  in  support  of  the  rule. — It  should  have  been  left  to 
the  jury  to  say,  as  a  matter  of  fact,  whether  the  plaintiff 
entered  into  the  alleged  contract.  Under  the  circumstances 
(a)  E.  B.  &  E.  958.  965.  (h)  18  C.  B.  826. 
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proved  it  cannot  be  said  that,  as  matter  of  law,  there  was 
a  contract  There  was  no  proof  that  the  attention  of  the 
plaintiff  was  called  to  the  fact  that  he  was  signing  a  special  v. 

contract.     If  the  plaintiff  did  not,  in  fiict,  consent  to  enter     Western 

,  ,  1  1       T^.  •  Railway  Co. 

into  such  a  contract,  be  was  not  bounds     if  a  person  signs 

a  paper  for  a  particular  purpose,  and  his  attention  is  not 
called  to  the  fact  that  the  paper  contains  other  matter,  his 
mind  not  assenting  to  it,  he  is  not  bound.  The  plaintiff 
was  not  told  that  the  paper  contained  the  terms  on  which 
the  goods  were  to  be  carried. 

Then,  as  to  the  conditions.     First,  under  the  17  &  18 
Vict.  c.  31,  8.  7,  there  is  an  appeal  to  the  Court  from  the 
decision  of  the  Judge  as  to  the  reasonableness  of  conditions. 
In  M* Mantis  v.  7%^  Lanccuhire  and  Yorkshire  Railway  Com' 
pony  (a),  leave  was  reserved  to  the  defendants  to  move  to 
enter  a  verdict,  and  on  the  argument  of  the  rule  the  ques- 
tion of  the  reasonableness  of  the  conditions  was  discussed 
and  judgment  given  upon  it  both  in  the  Court  of  Exchequer 
and  Exchequer  Chamber.     The  ground  of  reserving  leave 
must  have  been  that  the  opinion  of  the  Judge  at  Nisi  Prius 
might  be  reviewed  bj  the  Court  above.    [^BramtoelU  B. — If 
Mr.  PhipsofCs  argument  is  right,  a  bill  of  exceptions  could 
not  be  tendered  to  the  Judge's  ruling  on  the  question  of  the 
reasonableness  of  conditions  under  the  17  &  18  Vict.  c.  31, 
8.  7.     Pollock^  C.  B. — It  seems  contrary  to  the  spirit  of  our 
law  to  say  that  the  decision    at  Nisi  Prius  shall  not  be 
reviewed.]     In  M^Manus  v.  The  Lancashire  and  Yorkshire 
Railway  Company  {b),  the  majority  of  the  Court  said,  "The 
true  construction  of  the  Act  and  the  result  of  its  provisions 
is  this,  viz.  that  the  Company  may  make  special  contracts  with 
their  customers,  provided  they  are  just  and  reasonable  and 
signed ;"  and  "  the  Legislature  have  thought  fit  to  impose 

(a)  2  H.  &  N.  693 ;  in  error,  4  H.  &  N  327. 
(6)  4  H.  &  N.  326.  348.  349. 

VOL.  T. — N.  S.  L  L  L  EXCH. 
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the  further  securitj  that  the  Courts  shall  see  that  the  con- 
dition or  special  contract  is  just  and  reasonable."    These 
^'  conditions  are  not  reasonable ;  for,  first,  seven  days  from 

Western      the  time  when  the  goods  should  have  been  delivered  would 
BailwatCo.  ... 

not  be  a  reasonable  limit  in  many  cases,  and,  in  fact,  was 

not  so  under  the  circumstances  of  this  case :  secondly,  that 
a  mere  misdescription,  without  any  fraud  on  the  part  of  the 
sender,  where  it  could  not  prejudice  or  mislead  the  Com- 
pany, should  relieve  the  Company  from  all  liability,  is  not 
reasonable. . 

Pollock,  C.  B. — The  rule  must  be  discharged.  It  is 
clear  that  it  cannot  be  assumed  either  that  there  was  no 
special  contract,  or  that  the  conditions  were  unreasonable. 
As  to  the  direction  of  the  learned  Judge  on  the  question  of 
contract,  if  a  bill  of  exceptions  had  been  tendered,  we  might 
have  been  compelled  to  say  that  the  question  should  have 
been  left  to  the  jury  for  them  to  decide.  But  I  understand 
the  Judge  to  have  ruled,  in  effect,  that  if  a  person  signs  a 
contract  and  will  not  venture  to  deny  that  he  was  aware  it 
was  a  contract,  and  that  he  saw  the  ^*  conditions,'*  and  there 
is  no  evidence  to  detract  from  the  apparent  result,  he  is 
bound  by  it.  It  was  not  denied  that  the  plaintiff  had  ao 
opportunity  of  reading  the  contract.  The  learned  Judge 
thought  there  was  evidence  of  a  special  contract,  and  nothing 
to  impeach  it.  Thinking  that  this  was  a  fact  in  the  case 
that  could  not  be  denied,  he  was  asked  to  reserve  the  point, 
and  did  reserve  the  question  of  fact  for  the  Court.  I  think, 
then,  that  in  the  present  case  there  was  a  special  contract, 
and  that  the  plaintiff  is  bound  by  it,  and  ought  not  to  be 
allowed  to  say  that  he  signed  it  but  did  not  mean  to  be 
bound  by  it. 

As  to  the  question  whether  the  conditions  are  reasonable, 
I  think  the  conditions  relied  on  in  the  fifth  plea  is  perfectly 
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reasonable.  It  was  argued  that  their  operation  is  to  in- 
troduce into  these  contracts  a  sort  of  statute  of  limitations. 
There  is  no  statute  of  limitations  applicable  to  crimes ;  but  9, 

6&EAT 

there  are  manj  charges  which,  if  not  brought  forward  at  Western 
once,  no  Judge  would  allow  to  be  entertained.  The  Com- 
pany wishing  to  guard  against  any  allegation  of  neglect 
in  the  delivery  of  goods  confided  to  them,  require  that 
when  the  goods  are  delivered  they  shall  be  promptly 
examined,  and  complaint  at  once  made  if  there  is  occasion 
for  it  Such  a  condition  is  perfectly  reasonable*  The  law 
allows  persons  to  make  their  own  bai^ains  in  matters  of  this 
sort  As  to  the  condition  the  breach  of  which  is  relied  on 
in  the  sixth  plea,  the  Company  might  be  prejudiced  if 
articles  requiring  great  care  were  described  as  things  not  of 
that  character.  Wearing  apparel^  for  instance,  may  be  of 
greater  value  and  more  liable  to  injury  than  bundles  of  old 
carpets.  I  think,  therefore,  that  this  condition  was  also 
reasonable. 

Channell,  B.— I  concur  in  thinking  that  the  rule 
should  be  discharged.  The  course  taken  by  my  brother 
BramweU  at  the  trial  was  correct.  If  there  had  been  a 
doubt  whether  the  plaintiff  saw  or  understood  the  nature  of 
the  contract,  as  if  the  document  had  been  presented  to  him 
at  the  close  of  the  day,  when  the  light  was  failing,  or  if  the 
word  "Conditions"  had  not  been  plainly  legible— as,  for 
instance,  if  the  letters  "  t.  o."  had  occurred  at  the  foot  of 
the  paper  in  small  type,  and  the  conditions  were  on  the 
other  side — it  might  have  been  proper  to  have  submitted  the 
circumstances  to  the  jury,  who  might  have  drawn  an  inference 
as  to  whether  the  plaintiff  was  bound  by  his  signature.  But 
no  such  circumstances  existed  in  the  present  case;  and 
there  was  nothing  to  throw  the  plaintiff  off  his  guard  or 
deceive  him.     He  only  says  that  he  was  not  told  that  he 
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was  signing  a  contract  Therefore,  I  think  that  the  Judge 
was  right  in  directing  a  verdict  for  the  defendant  on  these 
pleas,  because  there  was  nothing  to  impeach  the  proof 
of  the  contract  The  Judge,  however,  reserved  the  point, 
leaving  it  open  to  counsel  to  contest  any  matter  of  fact, 
and  placing  this  Court  in  the  position  of  a  jury.  I  think 
that  this  Court  can  only  come  to  the  conclusion  that  there 
was  abundant  evidence  to  prove  the  contract.  Aasaming, 
for  the  sake  of  argument,  that  the  decision  of  the  Judge  as 
to  the  reasonableness  of  the  conditions  may  be  reviewed,  I 
entertain  a  strong  opinion  that  the  condition  set  out  in 
the  fifth  plea  is  reasonable.  And  as  to  that  mentioned  in 
the  sixth  plea,  I  concur  with  the  Lord  Chief  Baron,  though 
not  entertaining  so  clear  an  opinion  on  that  point 


Bramwell,  B. — I  think  that  if  I  did  reserve  the  point 
as  is  supposed,  I  was  wrong;  and  that  I  ought  to  have 
decided,  as  a  matter  iree  from  doubt,  that  the  plaintiff  was 
bound  by  these  conditions.  It  would  be  absurd  to  say  that 
this  document,  which  is  partly  in  writing  and  partly  in 
print,  and  which  was  filled  up,  signed,  and  made  sensible 
by  the  plaintiff,  was  not  binding  upon  him.  A  person  who 
signs  a  paper  like  this  must  know  that  he  signs  it  for  some 
purpose,  and  when  he  gives  it  to  the  Company  must  under- 
stand that  it  is  to  regulate  the  rights  which  it  explains. 
I  do  not  say  that  there  may  not  be  cases  where  a  person 
may  sign  a  paper,  and  yet  be  at  liberty  to  say,  **  I  did  not 
mean  to  be  bound  by  this,**  as  if  the  party  signing  were 
blind,  and  he  was  not  informed  of  its  contents.  But  where 
the  party  does  not  pretend  that  he  was  deceived,  he  should 
never  be  allowed  to  set  up  such  a  defence. 

As  to  the  question  of  reasonableness,  I  think  that,  under 
the  17  &  18  Vict  c.  31,  s.  7,  the  Judge  at  the  trial  is  to 
decide  it  as  a  mixed  question  of  law  and  fact.     But  it  is  not 
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necessary  to  decide  that  point,  or  determine  whether  the        1860. 
7th  section  refers  to  written  contracts  with  the  Company       V~^"'~^ 
signed  by  the  persons  making  them.    I  think,  however,  that  *• 

there  are  strong  grounds  for  contending  that  the  Legisla-  Wbstben 
lature  never  intended  the  clause  to  apply  to  such  cases. 
But  I  am  clearly  of  opinion  that  the  conditions  are  reason- 
able. As  to  the  first,  I  think  seven  days  ample  time  for 
sending  in  a  claim  of  such  a  nature  as  that  in  this  action, 
and  if  not,  the  party  should  have  objected  at  the  time  when 
the  contract  was  made.  With  respect  to  the  second,  as  a 
general  rule,  a  railway  Company  is  entitled,  if  they  require 
it,  to  have  an  accurate  description  of  the  goods  they  under* 
take  to  carry.  Therefore,  I  think  that  the  rule  should  be 
discharged. 

Rule  discharged. 


Bral  and  Another  v.  Tub  South  Devon  Railway 

Company.  •/«"«  8. 


D 


ECLARATION.— That  the  plaintiffs  delivered  to  the  A  railway 

Company  ffSTe 

defendants  certain  baskets  containing  fish,  to  be  carried  from  public  notice 
Torquay  to  London,  and  there  to  be  delivered  to  the  plain-  only  be  con- 
tifis  within  a  reasonable  time,  for  reward  &c. ;  and,  in  con-  ^e\y^iq>ecfa[ 
sideration  thereof,  the  defendants  promised  the  plaintiffs  to  J^^cnU?^ 
carry  and  convey  and  deliver  the  said  baskets  and  fish  ^f**"".'  *"^, 
within  a  reasonable  time :  but  though  such  reasonable  time  should  sign 

certain  con- 
had  elapsed,  and  everything  had  happened  and  been  done  ditions,  as  fol- 

lows: — "That 
the  Company 
shoald  not  be  responsible,  under  any  circumstances,  for  loss  of  market,  or  for  other  loss  or 
injury  arising  from  delay  or  detention  of  trains,  exposure  to  weather,  stowage,  or  from  any  cause 
wliateTer,  other  than  gross  neglect  or  fraud:"  and  they  notified  **tbat  fish,  under  special  con- 
ditions, would  be  conreyed  by  the  6.50  ▲.M..  the  8.55  a.m.,  (and  other  named)  trains,  subiect 
in  all  cases  to  the  immediate  conyenience  and  arraneements  of  the  Company."  These  conditions 
having  been  signed  by  a  person  sending  fish  by  the  railways — Held,  that  they  were  just  and 
reasonable  conditions  within  the  meaning  of  the  17  &  1 8  Vict.  c.  3 1,  s.  7,  and  that  they  constituted 
a  filid  contract  binding  upon  the  party  who  had  signed  thenu 
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necessary,  &c. ;  yet  the  defendants  did  not  carry,  convey, 
or  deliver  the  same  within  a  reasonable  time. — ^There  was 
^       I**  a  second  count  similar  to  the  above* 

South  Detoh 

lUiLWAT  Co.       Pleas. — ^Firet :  Non  assumpsit 

Secondly. — That  the  defendants  did,  within  a  reasonable 
time,  carry,  convey  and  deliver  the  said  baskets  and  fish. 

Thirdly. — That  the  terms  in  the  declaration  mentioned 
were  and  are  as  follows,  that  is  to  say,  that   the  said 
baskets  and  fish  would  only  be  carried,  conveyed  and 
delivered,  as  in    the   declaration  mentioned,  by  special 
agreement  that   the  defendants  should  '^not  be  respon- 
sible, under  any  circumstances,  for  loss  of  market,"  &c. 
(setting  out  the  conditions  in  the  ticket  hereinafter  men- 
tioned): that  the  breaches  of  promise  in  the  declaration 
mentioned  were  the  failure  by  the  defendants  to  carry, 
convey  and  deliver  the  baskets  and  fish  for  a  small  and 
inconsiderable  space  of  time  only,  to  wit,  two  hours ;  at 
the  end  of  which  time  the  same  were  duly  carried,  con- 
veyed and  delivered  to  the  piaintifis;  and  that  the  loss  did 
not  in  any  way  arise  from,  out  of,  or  through  gross  neglect 
or  fraud,  but  through  unavoidable  delay  and  detention  of 
trains,  and  from  causes  other  than  gross  neglect  or  finud. 
The  plaintiffs  took  issue  on  the  pleas. 
At  the  trial,  before  Martin^  B.,  at  the  last  Devon  Spring 
Assizes,  the  following  facts  appeared. — The  plaintiffs,  who 
were  dealers  in  fish,  had  for  many  years  been  in  the  habit  of 
sending  fish  to  Billingsgate  by  the  6.13  p.m.  train.     This 
train  preceded  the  mail  train  to  Bristol,  whence  the  fish  was 
carried  on  by  the  mail  train  to  Paddington.  The  defendants 
would,  at  all  times,  forward  fish  by  the  mail  train  fi-om  Tor- 
quay, on  being  paid  IO5.  a  ton  extra.     In  order  to  obtain  a 
ready  sale,  it  was  necessary,  as  the  defendants  knew,  that  the 
fish  should  reach  the  market  in  proper  time,  and  until  the 
occasion  in  question,  it  had  always  done  so.     On  the  20lh 
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of  October,  1859,  282  bushels  of  sprats,  addressed  to  Messrs.        igoo. 
Rous  and  Bacon,  fish  salesmen,  Billingsgate,  and  267  bushels      ^"^""^^^ 
of  sprats,  addressed  to  Mr.  Heck,  fish  salesman,  Billinssirate,  v- 

^       '  '  >  ft-^      »  g^^^jj  Devon 

were  delivered  by  the  plaintifis  at  the  Tor  station  of  the  Bailwat  Co. 

defendants'  railway,  to  be  carried  to  Paddington.  The 
delivery  of  the  sprats  commenced  about  1  p.m.  The  plain- 
tifis  saw  the  station  master,  between  two  and  three  o*clock, 
and  told  him  that  a  large  quantity  of  fish  was  coming,  and 
that  he  had  not  sufficient  hands.  The  plaintifis  said,  '*  If 
yon  detain  the  fish  till  the  mail  train,  don*t  charge  the  10«. 
per  ton  extra.*'  All  the  baskets  were  delivered  at  the  sta- 
tion before  6  o'clock,  and  in  time  to  have  been  despatched 
by  the  6.13  train.  The  plaintifis'  men  assisted  in  loading 
the  trucks.  The  plaintifis  paid  for  the  carriage  of  the  fish, 
and  signed  a  receipt  note,  which  was  as  follows:— 

'^  South  Devon  Railway. 
"  Fish. 

**  The  South  Devon  Railway  Company  hereby  give  no- 
tice, that  fish  will  only  be  conveyed  upon  the  railway  by 
special  agreement,  and  bji  particular  trains,  which  are  stated 
in  the  time  bills  of  the  Company ;  also  on  the  express  con- 
dition that  the  sender  or  his  agent  shall,  in  delivering  the 
fish  at  the  Company's  station,  or  other  place,  when. the 
same  shall  be  loaded  on  the  Company's  carriages,  sign  the 
order  and  declaration,  a  copy  of  which  is  subjoined,  &c 

"  By  order  of  the  Directors,"  &c. 
'*  Fish,  Fruit,  and  other  Perishable  Articles. 
"  The  South  Devon  Railway  Company. 

<<  For  themselves,  and  for  the  Great  Western  and  Bristol 
and  Exeter  Railway  Companies,  give  public  notice,  that 
neither  of  the  said  Companies  will  undertake  to  convey 
fish,  game,  &c..  or  other  perishable  articles,  over  the  said 
nulways,  or  any  of  them,  excepting  under  the  general  con- 
ditions published  at  the  railway  stations,  in  the  time  tables. 
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1860.        or  other  nolices  of  the  said  Companies;  and  excepting 

''^"^''^*^      under  the  following  special  conditions,  vii- : — That  neither 

r-  of  the  said  Companies  shall  be  responsible,  under  anj  cir> 

Sorra  Detoii  "^ 

Kailwat  Co.  cumstances,  tot  loss  of  market,  or  for  other  loss  or  injuij 

arising  from  delaj  or  detention  of  train,  exposure  to  weather, 
stowage,  or  from  any  cause  whatever  other  than  gross  neg- 
lect or  fraud.  And  also  that  the  consignor  shall  sign  the 
subjoined  order  and  declaration,  and  that  his  signature 
thereto  shall  in  all  cases  constitute  his  special  agreement  to 
abide  by  these  conditions,  and  by  the  printed  rules  and 
r^ulations  of  the  said  Companies,*  &c. 

"  Sender  s  Order  and  Dedaiatioo. 
<*  To  the  South  Devon  Railway  Cxxnpanj.  185    . 

**  Receive  the  underHDentiooed  goods  from  Mr.  of 

9  to  be  conveyed,  at  the  li^  of  the  owner,  by  the 
South  Devon  Railway  Company,  subject  to  the  above  men- 
tioned  notice,  and  genenJIy  to  the  terms  and  conditions 
s;>ccified  in  the  public  notices  and  time  tables  of  the  Ccn- 
pany,  "Signed,  ,  Scoder/ 

In  the  time  taUes  of  the  Company  wms  the  following 
Di^^ifkauon. — **  Fish  under  special  oanditions  will  be  con* 
vcycd  by  the  6.50,  the  S^So  a.m.  azkl  other  named;  trains, 
&C  sobioct  in  all  cases  to  the  immediate  coDvenienoe  and 
arrancemerits  of  the  Companv."*  &^c  One  trodk  went  bv 
ihc  &1S  iTsin.  Aiicr  iha:  zmd  had  kit,  the  plaintiff  Beal 
Hxilked  anod>er  trod:  and  a  home-^box  bv  the  mail 
bi::  be  did  DiM  pay  the  cxna  ciia:^  of  lik.  a  icm,  and 
do:  asi^ed  for  iL  The  frsh  was  scni  br  the  mail  true  for 
the  accomiDoaaiKA  of  ;he  nfiipTwian?i».  no:  of  ihe  plainX2& 
The  jk^ni]&  tejcscnphed  to  Uie  cons^Tiees.  deani^  xhem 
lo  havr  ibc  projvr  carvcyanops  2o  receive  ihe  fish  a:  Pad- 
diT^on.  ani  ui^r  i:  to  Billingscaxe.  Ol  uie  ibilicvwixur  drr 
;bc  ruanDU&  forwarded  S4  fchcr  baskets  of  fish  u»  Measn. 
Rous  anJ  Bacson,  anc  1^  basi^rxs  xr  HecL    The  cnosacneei 
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gave  notice  to  Y.  &  Co.,  who  were  the  carriers  for  the  defend- 

antSy  to  have  the  proper  vans  ready  for  the  convejancc  of  the 

fish  to  market,  where  it  should  have  arrived  at  6  o'clock,  but  v. 

South  Dbvon 

the  fish  sent  on  the  20th  did  not  arrive  by  the  mail  train,   Eailwat  Co. 

and  was  not  delivered  in  London  till  10  o*clock.     The  fish 

sent  on  the  21st  did  arrive  by  the  mail  train,  but  that  train 

was  considerably  after  its  time.     The  plaintiffs  sustained  a 

loss  of  70/.     No  evidence  was  given  as  to  the  cause  of  the 

delay. 

At  the  close  of  the  plaintifis'  case,  the  defendants'  coun^ 
ael  submitted  that  the  defendants  were  exonerated  from 
liability,  and  were  entitled  to  have  a  verdict  entered  for 
them  upon  the  third  plea.  The  plaintifis'  counsel  sub- 
mitted that  the  conditions  signed  by  the  plaintifis  were  not 
just  and  reasonable;  and  the  learned  Judge  being  of  that 
opinion,  a  verdict  was  entered  for  the  plaintifis,  leave  being 
reserved  to  the  defendants  to  move  to  enter  a  verdict  for 
them. 

Montague  Smith  having  obtained  a  rule  nisi  accordingly, 

CoUier  and  Carter  shewed  cause  (a). — The  defendants, 
as  common  carriers,  were  bound  to  deliver  the  fish  in 
London  within  a  reasonable  time :  Raphael  v.  Pickford(b)] 
therefore,  unless  that  liability  is  qualified  by  the  condi- 
tions signed  by  the  plaintifis,  the  declaration  was  proved. 
The  conditions  are  unreasonable.  The  Company  gave 
notice  that  fish  would  only  be  carried  on  their  railway  by 
special  agreement,  and  upon  the  express  condition  that  the 
sender  shall  sign  a  declaration  exempting  the  Company 
firom  all  liability  for  loss  or  injury,  from  any  cause  other 
than  gross  negligence  or  fraud.  But,  by  the  1 7  &  1 8  Vict, 
c  31,  s.  2,  the  Company  are  bound  to  carry  fish  or  any 
other  article  without  any  special  agreement ;  therefore  this 
(a)  Maj  31  and  June  6  and  8.  (b)  5  Man.  &  G.  551. 
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1860.        condition  is  in  contravention  of  the  duty  imposed  upon 
^"^^^      them  by  that  Act.   The  3rd  section  says  that  the  Company 
»•  shall  be  liable  for  injury  occasioned  by  their  neglect  or  de- 

Railway  Co.  fault;  but  they  compel  the  plaintiff  to  sign  a  contract  limit- 
ing their  liability  to  injury  by  groM  neglect  or  fraud.  They 
have  no  power  to  make  such  a  contract.  It  is,  in  effect,  a 
restraint  on  trade.  fVren  v.  The  Eastern  Counties  BaSway 
Company  (a)  is  an  express  authority  that  a  railway  Com- 
pany is  liable  for  delay  in  delivering  fish.  The  present 
case  cannot  be  distinguished  from  M*Manus  v.  The  Ijvsr 
cashire  and  Yorkshire  RaUtoay  Company  {h)y  if  the  words 
*^ except  for  fraud  or  gross  negligence"  be  struck  oat  of 
the  conditions  signed  by  the  plaintifis.  The  word  *^  fraud  "* 
makes  no  distinction,  because  in  any  case,  whatever  might 
be  the  conditions  signed,  a  railway  Company  would  be  liable 
for  fraud.  As  to  '*  gross  negligence,"  it  is -practically  im- 
possible to  decide  what  is  gross  negligence.  [^Channell,  B. 
— The  plaintifis  should  have  given  prima  facie  evidence  of 
gross  negligence.  The  declaration  should  have  set  out  the 
terms  on  which  the  defendants  agreed  to  carry  the  fish,  and 
should  have  contained  an  averment  that  they  were  guihy 
of  gross  negligence.]  Even  assuming  that  the  burden  of 
proof  on  such  an  issue  was  on  the  plaintiffs,  a  delay  of  five 
hours  and  upwards  was  evidence  of  gross  negligence.  In 
Otoen  V.  Burnett  (c),  Bayley^  B.,  points  out  that  the  **  gross 
negligence"  which  throws  upon  the  carrier  the  responsibility, 
when  but  for  that  he  would  be  exempt  under  the  1 1  Geo.  4 
&  1  Wm.  4,  c.  68,  amounts  generally  to  misfeasance.  If 
those  words  are  so  construed  here,  and  these  conditions 
held  valid,  the  protection  to  the  Company  would  be  the 


(a)  Q.  B.,  Nov.  2.  1859.  See 
Harrison  v.  The  London^  Brigktom 
ahd  South  Coast  Railway  Cojr- 
paH^y  20  L.  J.,  Q.  B.  209. 


(b)  4  H.  &  N.  327. 

(c)  2  C.  &  M.  35a,  360.  Pollock, 
C.  B.,  referred  to  JVUson  t.  Brett, 
U  M.  &W.113. 
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same  as  in  M^Mamis  v.  The  Lancashire  and  Yorkshire  Rail-       I860. 
way  Company^  and  consequently  the  conditions  unreason-      ^"^^^^^ 
able.     [Pollock^  C.  B. — There  is  a  certain  degree  of  negli-  v* 

,         South  Devon 
gence,  to  which  every  one  attaches  great  blame.     It  is  a   Railway  Co. 

mistake  to  suppose  that  things  are  not  different  because  a 

strict  line  of  demarcation  cannot  be  drawn  between  them.] 

Montague  Smith  and  Karslake,  in  support  of  the  nile. — 
The  conditions  contained  in  the  special  agreement  are 
reasonable.  The  contract  must  be  construed  with  refe- 
rence to  the  nature  of  the  traffic.  For  the  accommodation 
of  the  sender  the  Company  consent  to  carry  fish  by  a  pas- 
senger train ;  but  they  give  notice  that  they  will  only  carry 
it  upon  certain  conditions.  The  plaintifis  agreed  to  those 
terms,  and  having  signed  the  contract  they  are  bound  by  it 
In  M^Manus  v.  T/ie  Lancashire  and  Yorkshire  Railway 
Company  (a\  the  condition  was  not  so  reasonable  as  that  in 
the  present  case.  There  the  Company  gave  notice  that 
they  would  not  be  responsible  for  any  injury  or  damage, 
howsoever  caused;  here  the  Company  limit  their  liability  to 
injury  from  gross  neglect  or  fraud.  [PoUocky  C.  B. — There 
may  be  a  difference  between  what  is  reasonable  and  unrea- 
sonable, according  as  the  Company  are  bound  or  not  bound 
to  carry.  For  instance,  suppose  a  carrier  is  not  bound  to 
carry  horses,  might  he  not  give  notice  that  he  would  only 
carry  them  on  certain  terms?]  A  railway  Company  is 
not  bound  to  carry  every  description  of  goods,  and  between 
all  places  on  their  line,  but  only  such  goods,  and  to  and 
from  such  places,  as  they  have  publicly  professed  to  carry : 
Johnson  v.  The  Midland  Railway  Company  {b).  This  Com- 
pany not  being  bound  to  carry  fish  by  passenger  trains,  was 
at  liberty  to  make  any  contract  they  thought  fit  for  that 

(o)  2  II.  &  N.  693 ;  4  H.  &  N.  827. 
(6)  4  Exch.  367. 
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1860.  purpose.  In  Pardington  v.  The  South  Wales  Railiuay  Com- 
Bbal  P^^y  (^)»  *^®  Company  carried  cattle  upon  condition  of 
Soot/devoit  ^^^^P^^^'™  fro™  liability  for  injury  from  any  cause  what- 
Railway  Co.  soever;  and  that  was  held  reasonable.  In  White  ▼.  The 
Great  Western  Railway  Company  {b)  the  condition  was,  that 
the  Company  would  not,  under  any  circumstances,  be  liable 
for  loss  of  market  or  other  claim,  arising  from  delay  or 
detention  of  any  train ;  and  that  also  was  held  a  reasonable 
condition.  Prior  to  the  17  &  18  Vict  c.  31,  if  a  persoa 
wished  to  render  a  common  carrier  liable  for  refusing  to 
carry  goods,  he  ought  to  have  tendered  a  reasonable  sum 
for  their  carriage,  and  then  have  brought  his  action  for  the 
refusal  to  carry ;  if,  instead  of  doing  so,  he  signed  a  special 
contract,  he  was  bound  by  it :  Carr  v.  The  Lancashire  and 
Yorkshire  Railway  Company (c);  Austins.  The  Manehester, 
Sheffield  and  Lincolnshire  Railway  Company  (d) ;  Shaw  v. 
77ie  York  and  Midland  Railtoay  Company  (e).  That  being 
so,  the  17  &  18  Vict.  c.  31  parsed,  which  renders  the  special 
contract  void,  unless  it  is  just  and  reasonable.  Whether  ox 
no  a  contract  is  reasonable  must  depend  on  the  circumstances 
of  each  particular  case.  Here  the  plaintiffs  were  desirous  of 
availing  themselves  of  a  speedy  conveyance  of  their  fish  to 
market  by  the  defendants'  railway.  The  defendants  did  not 
profess  to  carry  fish  as  common  carriers,  but  consented  to  do 
so  under  a  special  contract.  The  plaintifis  agreed  to  those 
terms,  and  signed  the  contract,  as  they  had  been  in  the  habit 
of  doing  for  some  years ;  then  how  can  they  now  say  that 
the  contract  b  not  reasonable  ?  A  railway  Company  is  no 
more  bound  to  carry  fish  than  they  are  to  carry  horses,  and 
if  they  do  so  under  a  special  contract,  they  are  not  respon- 
sible as   common   carriers:    Carr  v.  77ie   Lancashire  and 

(a)  1  H.  &  N.  392.  (rf)  16  Q.  B.  600. 

(b)  2  C.  B.,  N.  S.  7.  (e)  13  Q.  B  347. 

(c)  7  Exch.  707. 
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Yorkshire  Railway  Company  (a).     Fish  being  a  perishable        I860, 
article,  the  Company  were  justified  in  refusing  to  incur  the       ^'^^'^^ 
risk  of  its  conveyance,  unless  the  plaintiffs  paid  a  higher  »• 

rate,  or  exempted  them  from  the  liability  of  ordinary  car^  iuilwat  Co. 
riers.  They  do  not  say  that  they  will  not  be  liable  for  any 
loss  or  injury,  but  only  in  case  of  their  neglect  to  take  the 
ordinary  care  which  any  person  would  of  his  own  goods. 
The  meaning  of  the  contract  is,  that  wherever  injury  has 
arisen  from  delay,  the  plaintifis  shall  not  rely  simply  upon 
the  £Eu:t  of  the  fish  not  having  been  carried  in  time,  but 
must  prove  that  the  delay  was  caused  by  gross  negligence 
or  firaud.  What  is  gross  negligence  appears  by  the  judg- 
ment of  this  Court  in  Wyld  v.  Pickford{b\  IMartin,  B. — 
The  Act  says  that  the  conditions  must  be  just  and  reason^ 
able.  Under  this  condition  the  plaintifis  could  not  re- 
cover unless  they  proved  gross  negligence  or  fraud,  which 
would  be  very  difiicult.  Pollock,  C.  B. — It  seems  to  me  that 
the  seventh  section  does  not  apply  to  a  special  contract 
entered  into  between  the  parties.  Martin,  B. — If  the 
decision  of  this  case  rested  with  me  I  should  be  prepared 
to  say,  on  the  authority  of  M*Manus  v.  The  Lancashire  and 
Yorkshire  Railway  Company,  that  the  condition  is  not  rea- 
sonable. There  is  the  judgment  of  a  Court  of  Error,  and 
we  ought  to  act  upon  it.  This  condition  seems  to  me  an 
evasion  of  that  judgment.  It  would  be  difiicult,  if  not  im- 
possible,  for  the  plaintiffs  to  prove  gross  negligence  or  fraud. 
But  as  the  other  members  of  the  Court  entertain  a  different 
opinion,  I  do  not  object  to  the  rule  being  absolute.] 

Pollock,  C.  B.  —  It   appears  to  me   that  the  case  of 
M^Manus  v.  The  Lancashire  and  Yorkshire  Railway  Com- 
pany does  not  decide  the  present  case.     I  think  that  the 
17  &  18  Vict.    c.  31  was    not   intended   to   apply  to  a 
(a)  7  Exch.  707.  (6)  8  M.  &  W.  448. 
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I860.        written  contract  signed  bj  the  party  who  sends  the  goods. 

^^"^       If  that  were  the  only  point  in  the  case,  I  sboald  feel  boond 

9.  to  State  that  I  differ  from  what  has  been  said  by  my  brother 

South  Dkvov    ,^  «  .  ,.  . 

Railway  Co.   Martin.     But  that  is  not  SO,  and  without  intendmg  to  give 

a  judgment  opposed  to  that  of  the  Court  of  Exchequer  Cham- 
ber, I  will  state,  incidentally,  that  in  my  opinion  a  contract 
to  which  a  person  has  signed  his  name  is,  quoad  Aim,  a 
reasonable  contract.    He  has  agreed  to  it,  and  therefcfte  has 
no  right  to  complain  of  it    It  seems  to  me  that  the  words 
of  the  statute  apply  only  to  those  general  conditions  which 
a  railway  Company  may  impose  on  the  public,  and  not  to  a 
special  contract  which  an  individual  may  eiiter  into  with 
them.     No  doubt  there  is  greater  diflBculty  in  proving  neg- 
ligence against  a  railway  Company  than  against  a  common 
carrier  on  a  public  road ;  but  we  cannot  judicially  notice 
any  difficulty  of  proof  and  say  that  it  shall  make  a  contract 
unreasonable  which  other  circumstances  have  made  reason- 
able.    It  would  be  unbecoming,  in  a  judgment  of  the 
Court,  to  recognise  the  difference  between  a  case  in  which 
a  railway  Company  is  plaintiff  or  defendant,  and  an  indivi- 
dual, who  may  not  be  so  well  able  to  bear  the  expenses  of 
the  suit.     Therefore,  the  difficulty  of  proof  cannot  make 
the  contract  reasonable  or  unreasonable : — impossibility  of 
proof  might  alter  the  case.     If  a  contract  imposed  a  condi- 
tion with  which  it  was  impossible  to  comply,  I  should  say 
that  the  contract  was  unreasonable.     But  I  think  that  this 
contract,  with  reference  to  the  liability  for  damage,  is  not 
unreasonable.  The  Company  were  not  bound  to  carry  fish ; 
at  all  events  they  were  not  bound  to  carry  it  by  a  rapid 
train;  and  they  had  a  right  to  say,  the  rapidity  of  this  train 
is  for  the  benefit  of  passengers,  and  if  we  find  that  we  can- 
not carry  by  it  both  passengers  and  fish,  we  will  leave  the 
fish  and  carry  the    passengers,  whose  arrival  is  of  more 
importance.     Though  there  may  be  difficulty  in  proving 
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gross  negligence,  to  throw  the  .  burden  on  the  Company  of       i860, 
disproving  it  would  afford  them  no  protection.     For  these      ^-'■^^-^ 
reasons  I  think  the  rule  ought  to  be  absolute.  9 

South  Devok 
R41LWAT  Co. 

Bramwell,  B. — I  am  also  of  opinion  that  the  rule  ought 
to  be  absolute.  I  consider  that  we  are  bound,  by  the  deci- 
sion of  the  Court  of  Exchequer  Chamber  in  M^Manus  v. 
The  Lancashire  and  Yorkshire  Railway  Company^  to  put  this 
construction  on  the  statute, — that  a  special  contract  with 
a  railway  Company,  no  matter  how  deliberately  made,  how 
much  sought  for  by  the  party  signing  it,  or  how  many  years 
it  may  have  been  in  existence,  may  be  revised  by  the  some- 
what incompetent  tribunal  appointed  for  that  purpose,  and 
held  not  binding  on  the  party  who  made  it,  upon  the 
ground  that  there  is  something  in  it  which,  to  the  mind  of 
the  Judge  who  tries  the  cause,  is  not  just  or  reasonable. 
When  the  question  comes  before  me  in  a  Court  of  error,  I 
shall  consider  whether  the  words  of  the  statute  are  capable 
of  the  construction  put  upon  them,  and  whether  the  statute 
contains  an  enactment  which,  in  my  opinion,  is  a  direct 
invitation  to  fraud.  The  plaintiffs,  in  effect,  say :  "  You 
have  carried  my  goods  on  certain  terms,  but  now  it  is  con- 
venient to  me  to  say  that  I  will  not  be  bound  by  those 
terms,  and  you  shall  carry  my  goods  on  other  terms.'' 
However,  I  consider  myself  bound  by  the  case  of  M^Manua 
V.  The  Lancashire  and  Yorkshire  Railway  Company.  I  am 
also  bound  to  suppose  that  it  is  not  the  Judge  at  the  trial 
who  is  finally  to  determine  the  question  on  the  materials 
before  him,  but  that  his  judgment  may  be  reviewed  by  the 
Court.  Reasonableness  is  not  a  question  of  law,  but  a 
mixed  question  of  law  and  fact,  depending  on  the  parti- 
cular circumstances  of  each  case.  Suppose  the  Company 
had  said  to  the  plaintiffs,  it  is  not  worth  our  while  to  carry 
fish,  but  if  we  do  we  will  charge  to  the  utmost  extent,  as  if 
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iiwuren;  and  the  j^ntiff  had  replied,  *'  I  am  coDtent  that 
yoa  shoald  not  be  insuren  if  yoa  will  make  a  leaa  diaige:* 
«-  surely  that  would  detennine  the  qaestion  whether  the  ooo- 

BjulwatCo.  tract  was  reasonable  or  not      Therefore,  if  the  qnestioa 
comes  before  a  Court  of  error,  and  I  am  called  upon  to 
express  an  opinion  respecting  it,  I  shall  consider  how  fiv 
the  decision  in  M^Mamu  ▼.  The  LoMeaMre  amd  Yorkshire 
Bathoojf  Company  is  correct     I  should  not  have  made  these 
remarks  except  for  the  purpose  of  shewing  the  extreme  diflB- 
culty  I  have  in  applying  the  statute,  as  construed  by  the 
majority  of  the  Court  of  error,  where  we  are  called  upon  to 
determine  whether  the  terms  of  a  particular  baigain  with  a 
railway  Company  are  just  and  reasonable.  Ido  not  know  what 
test  to  ftpply.  Reasonableness  is  a  relatite  term.  A  contract 
may  be  reasonable  with  reference  to  certain  circumstances^ 
but  not  as  to  others.   However,  we  must  ascertain  whether  it 
was  unjust  or  unreasonable  for  this  Company  to  stipulate  with 
the  plaintifis  that  if  they  carried  fish  they  would  not  be 
liable  for  loss  of  market,  or  other  loss  or  injury  from  any 
cause  whatever  other  than  gross  neglect  or  fraud.    It  seems 
to  me  that  such  a  stipulation  is  most  reasonable.     The 
Company  might  well  say,  '^As  to  ordinary  articles,  if  they 
arrive  a  little  later  we  are  content  to  be  subject  to  an  action, 
because  we  know  that  the  owners  will  not  sue  us  unless  they 
have  sustained  substantial  damage;   but  with  respect  to 
articles  like  fish,  which  require  to  be  carried  within  a  parti- 
cular time,  and  the  non-conveyance  of  which  within  that 
time  might  be  attended  with  great  loss,  we  would  rather  not 
carry  them  at  all ;  but  if  we  do,  it  must  be  upon  the  terms, 
either  that  a  large  sum  is  paid  for  the  carriage,  or  that  we 
shall  not  be  liable  for  loss  not  occasioned  by  gross  negligence 
or  fraud.     Such  a  condition  seems  to  me  most  reasonable. 
There  is  another  consideration  which  to  my  mind  renders  this 
contract  reasonable.     After  the  fish  is  ca*ight  there  may  be 
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difficulty  in  landing  it,  and  some  time  may  elapse  before  it        i860. 

is  brought  to  the  railway  station,  so  that  when  it  arrives  it      ^-'■^-^-^ 

may  be  more  or  less  fresh.     Probably  there  is  no  one  at  the  »• 

,  ,  ,  ,  SoDTH  Devon 

Station  to  see  whether  the  fish  is  in  a  sound  condition  and    Railway  Co. 

capable  of  undergoing  the  journey,  and  consequently  half*- 
damaged  fish  may  be  sent  to  London.  I  do  not  mean  to  cast 
any  imputation  on  the  plaintifis,  but  there  is  always  this  con- 
tingency, that  a  valuable  cargo  may  be  placed  in  the  train  at 
a  distance  from  London,  and  when  it  arrives  there  it  may 
be  worth  less  than  nothing.  Then  if,  by  some  good  fortune 
to  the  sender,  the  train  has  met  with  a  trifling  delay  on  the 
road,  he  is  enabled  to  assert  that  it  has  spoiled  his  fish.  It 
cannot  be  said  that  it  is  unreasonable  for  the  defendants  to 
guard  against  such  a  contingency.  The  plaintifis  need  not 
employ  the  railway  Company.  It  is  said  that  the  Company 
has  a  monopoly;  but  they  do  not  prevent  persons  from 
Bending  fish  by  any  other  conveyance.  The  Company  are 
either  bound  to  carry  it,  or  they  are  not  bound.  If  they  are 
bound,  let  the  plaintifis  tender  their  fish  and  a  reasonable 
sum  for  its  carriage ;  and  if  the  Company  refuse  to  carry  it 
they  are  liable  to  an  action.  If  they  are  not  bound  to  carry 
it,  but  are  willing  to  do  so  upon  certain  terms,  it  seems  to 
roe  monstrous  that  a  party  who  has  agreed  to  those  terms 
shall  afterwards  be  at  liberty  to  say,  **  I  am  not  bound  by 
them,**  because  in  the  opinion  of  a  Judge,  who  perhaps  may 
not  be  familiar  with  the  subject,  the  terms  are  not  just  and 
reasonable.  It  Beems  to  me  upon  every  consideration  that 
this  contract  is  just  and  reasonable;  and  if  there  were  no 
other  reason,  I  think  that  the  plaintifis*  conduct  in  entering 
into  the  contract  furnishes  abundant  evidence  of  its  being 
reasonable. 

Channell,  B. — I  am  also  of  opinion  that  the  rule  ought 

VOL.  V. — N.  8.  M  M  M  EXCH. 
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1860.        to  be  absolute.     I  consider  that  we  are  bound  bj  the  dcci- 
'^"T"^^      sion  of  the  Court  of  error  in  M*Manus  v.  7Tft«  Laneashirt 

Beal 

»•  and  Yorkshire  BaUway  Company  to  this  extent,  that  the 

South  Devoh  y  r     ^ 

Railway  Co.  plaintiffs  are  not  disentitled  to  contend  that  the  condition 
is  not  reasonable,  merely  because  it  is  contained  in  a  con- 
tract which  thej  have  sifi^cd.     I  also  think  that  it  binds  as 
upon  another  point,  viz.,  that  it  is  open  to  the  Court  to 
review  the  decision  of  the  Judge  at  Nisi  Prius  upon  the 
question  of  reasonableness.     I  also  think  that  it  binds  os 
upon  the  point,  that  a  condition  which  exempts  the  Com- 
panj  from  liability  in  every  case  is  an  unreasonable  condi* 
tion.     Admitting  that  it  binds  the  Court  on  the  last  point, 
the  question  is,  whether  thtf  condition  in  the  present  case 
is  distinguishable.     I  think  it  is,  because   it  leaves  the 
Company  open    to  liability  in  two  events,   groes  negli- 
gence and  fraud.    Then,  is  the  condition  reasonable  or 
unreasonable  ?  I  think  it  is  reasonable.    Fish  is  one  of  the 
several  articles  enumerated,  all  of  them  being  articles  of  a 
|)erishable  nature ;  and  the  Company  have  not  held  them- 
selves out  to  the  world  as  common  carriers  of  articles  of  that 
nature,  but  they  are  willing  to  carry  them  upon  certain 
terms,  of  which  they  have  given  pubUc  notice,  and  which 
the  plaintifis  have  adoptc^d  by  signing  the  contract.  Assum- 
ing that  some,  if  not  all  the  grounds  mentioned  by  the 
majority  of  the  Court  of  error  apply  to  this  case,  I  think  that 
this  contract  is  reasonable,  and  therefore  binding  on  the 
plaintiffs  who  have  signed  it.     As  I  understand,  my  brother 
Martin  intended  to  give  the  plaintifis  the  benefit  of  amend- 
ing the  declaration  in  any  way  they  could  consistently  with 
the  contract;  subject  however  to  this,  that  if,  in  making  the 
condition  the  basis  of  the  contract,  the  defendants  would 
have  an  answer  to  any  declaration  which  incorporated  it, 
the  amendment  was  not  to  be  allowed.     Treating  thb  then 
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as  a  valid  contract  between  the  parties,  there  was  a  variance        I860. 

between  the  declaration  as  originally  framed,  charging  the       ^^^^ 

defendants  as  common  carriers,  and  the  contract  proved.  »• 

,  South  Dkvoh 

On  the  other  hand  no  contract  could  be  framed  incor-    Railway  Co. 
porating  this  condition,  to  which  the  defendant  would  not 
have  this  answer,  viz.  that  the  plaintiffs  were  unable  to  shew 
a  breach  of  the  contract.     Upon  these  grounds  I  am  of 
opinion  that  the  rule  ought  to  be  absolute. 

Martin,  B. — Had  I  been  aware  that  the  other  members 
of  the  Court  meant  to  deliver  a  deliberate  judgment,  I 
should  have  expressed  mj  reasons  for  taking  a  different 
view  more  fully  than  I  have  done  in  the  course  of  the 
alignment  However,  as  the  case  is  likely  to  go  to  a  Court 
of  error,  I  shall  content  myself  with  saying  that  I  think 
this  condition  is  unreasonable,  and  that  the  case  is  in  prin- 
ciple governed  by  the  decision  of  the  Exchequer  Chamber 
in  M^Manus  v.  The  Lanc(uhire  and  Yorkshire  Railway 
Company. 

Rule  absolute. 


M  M  M  2 
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-    Junt  8. 

No  action  lies 
against  a 
counsel  who, 
employed  to 
conduct  a 
cauAe  at  Nisi 
Prius,  enters 
into  a  com- 
promise and 
withdraws  a 
juror,  even 
though  con« 


Patience  Swinfen  v.  Lord  Chelmsford. 

IJECLARATION.— That  whereas,  before  the  commit- 
ting of  the  grievances,  &c.,  Samuel  Swinfen,  b;  his  last 
will,  gave  and  devised  his  estate  at  Swinfen  to  the  plaintiff, 
her  heirs,  &c.,  and  that,  after  the  death  of  the  said  testator, 
F.  11.  Swinfen,  claiming  to  be  entitled  to  the  said  estate,  as 
heir  at  law  to  the  said  testator,  and  impeaching  the  validity 
of  the  said  will,  on  the  crrotmd  that  the  testator  did  not 

trary  to  his  »  o 

client's  instruc-  possess  a  proper  testamentary  capacity,  filed  a  bill  in  Chan- 

tions,  provided    ^  ^  .     . 

it  is  done  eery  against  the  now  plaintiff,  and,  pursuant  to  an  order  in 

bon4  fide. 

If  a  counsel    the  suit,  made  by  the  Master  of  the  Rolls,  a  writ  was  issued 

employed  in 
m  cause,  con- 
trary to  the  instructions  of  his  client,  acting  bona  fide,  enters  into  a  compromise  of  tbe  suit, 
which  is  a  nullity  because  it  embraces  matters  in  respect  of  which  the  counsel  had  no  autbority  ; 
though  his  client  is  put  to  expense  in  resisting  legal  proceedings  taken  by  the  other  side  to 
enforce  such  compromise,  the  counsel  is  not  liable  to  an  actioi^ ;  because,  firsts — subjecting  a 
person  to  legal  proceedings  without  malice  is  not  a  cause  of  action ;  and,  secondly. — ^tbere 
IS  no  legal  damnification,  inasmuch  as  the  Court  in  which  the  proceedings  to  enforce  the  com- 
promise are  taken  will  award  such  costs  to  tbe  successful  party  as  the  law  allows. 

An  advocate  at  the  English  bar  by  accepting  a  brief  in  the  usual  way  undertakes  a  duty,  but 
does  not  enter  into  any  contract  express  or  implied.  The  conduct  and  control  of  the  cause  in 
which  he  is  engaged  are  necessarily  left  to  counsel.  But,  although  he  has  complete  authority 
over  the  suit  and  the  mode  of  conducting  it  and  all  that  is  incident  to  it,  he  has  not  by  virtue  of 
bis  retainer,  any  power  over  matters  that  arc  collateral  to  it. 

Sembie,  that  an  advocate  is  not  responsible  for  ignorance  of  law  or  any  mistake  of  fact,  or 
being  less  eloquent  or  less  astute  than  ho  was  expected  to  be;  and,  per  Polhxk,  C.  B.,  and 
Wation^  B.,  that,  if  he  is  acting  with  perfect  good  faith  and  with  a  single  view  to  the  interests  of 
his  client,  he  is  not  responsible  for  any  mistake  or  indiscretion  or  error  of  judgment  of  any  sort ; 
and  if  he  imagines  he  hns  an  authority  to  compromise  a  case  when  in  reality  he  has  not,  it  is  a 
mistake  either  in  law  or  fact ;  or,  if  in  spite  of  instructions,  he  enters  into  a  compromise,  believ- 
ing that  it  is  the  best  course,  and  that  the  interest  of  his  client  requires  it,  it  is  but  an  indiscretion 
or  error  of  judgment  if  done  honestly. 

A  declaration  alleged  that  the  defendant,  a  barrister,  was  retained  by  the  plaintiff  to  conduct 
a  cause,  and  undertook  to  perform  his  duty  as  the  plaintiff's  counsel;  thatdunng  the  prc^essof 
the  cause,  well  knowing  that  he  had  no  authority  from  the  plaintiff  to  enter  into  any  terms  of 
compromise,  he  wrongfully  and  fraudulently  entered  into  what  purported  to  bo  a  compromise  of 
the  cause  and  withdrew  a  juror,  alleging,  as  special  damage,  that  proceedings  were  taken  to 
procure  an  attachment.  &c.,  against  the  plaintiff  to  enforce  tho  compix>mise,  whereby  she  was 
put  to  expense.  At  the  trial. the  plaintiff's  counsel  opened  and  endeavoured  to  prove  that  the 
defendant,  to  serve  his  own  purposes  and  from  improper  motives,  entered  into  the  compromise. 
When  the  summing  up  of  tho  learned  Judge  was  almost  concluded,  and  not  before,  the 
plaintiff's  counsel  urged  that  the  defendant  was  liable  even  if  he  acted  bona  fide,  and  offered  to 
tender  a  bill  of  executions  to  the  Judge's  ruling,  which  however  was  afterwards  abandoned. — 
Held:  First,  that  as  the  point  was  suggested  before  the  case  was  finally  left  to  tbe  jury  it  was  in 
time.  Secondly,  that  if  a  declaration  discloses  a  state  of  facts  upon  which  an  action  may  be 
maintained  although  there  be  neither  malice  nor  fraud,  the  plaintiff  is  not  bound  to  prove  either 
though  both  be  alleged,  and  may  recover  on  the  liability  which  the  facts  disclose  though  both 
fraud  and  malice  be  disproved. 
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out  of  the  Court  of  Common  Pleas,  in  which  the  plaintiflf 
affirmed,  and  the  said  F.  H.  Swiofen  denied,  that  the  said 
S.  Swinfen  did,  by  a  certain  writincr,  dated  the  7th  of  July,         ,  »• 

•'  ^  •'.  Lord 

1854,  purporting  to  be  his  last  will,  devise  the  said  estate ;  Cuelmsforo. 
and  the  issue  was  brought  on  to  be  tried  at  the  Assizes 
held  at  Stafford,  before  Sir  C.  C.  and  Sir  G.  B.,  Justices, 
&c.,  and  the  now  defendant,  being  then  a  barrister-at-law, 
was,  before  and  when  the  issue  came  on  to  be  tried,  retained 
and  employed  by  the  plaintiff  to  act  as  her  lending  counsel 
upon  the  trial  of  the  said  issue,  and,  as  such  counsel,  to 
maintain  and  support  the  affirmative  of  the  said  issue,  and 
to  state,  manage  and  conduct  the  case  for  the  plaintiff  before 
the  Court  and  jury  upon  the  said  trial,  and  to  produce, 
exhibit  and  examine  before  the  said  Court  and  jury  certain 
witnesses  and  evidence  prepared  and  collected  by  and  on 
behalf  of  the  plaintiff  in  support  of  the  affirmative  of  the 
said  issue,  and  was  duly  instructed  by  the  plaintiff  in  that 
behalf;  and  the  defendant  then  accepted  such  retainer  ancl 
employment,  and  entered  thereupon,  and  undertook  to  the 
plaintiff  to  perform  his  duty  to  her,  as  such  leading  counsel, 
in  the  conduct  and  management  of  her  case  at  the  trial  of 
the  said  issue,  pursuant  to  his  instructions :  Yet  the  defend- 
ant, after  the  said  trial  bad  begun,  and  during  the  progress 
thereof,  he  well  knowing  that  he  had  no  authority  from  the 
plaintiff  to  enter  into  the  terms  of  compromise  hereinafter 
mentioned,  or  into  any  other  terms  of  compromise  on  her 
behalf,  without  the  authority  and  against  the  will  of  the 
plaintiff,  and  contrary  to  her  instructions  and  directions  in 
that  behalf,  wrongfully  and  fraudulently,  and  in  neglect  and 
violation  of  his  duty  to  the  plaintiff,  entered  into  what  pur** 
ported  to  be  an  arrangement  or  agreement  with  the  said 
F.  H,  Swinfen,  through  his  counsel,  to  compromise  the 
said  cause  and  the  right  and  claim  of  the  plaintiff  under 
the  said  will,  and  wrongfully  and  fraudulently,  and  without 
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1860.  the  aotbority  and  against  the  will  of  the  plaintiff,  and  con- 
SwiHm  ^'^'7  ^  ^^^  instmctiona  in  that  behalf,  arranged  and  con* 
^^^  eluded  what  purported  to  be  certain  terms  of  compromise 
CBBUftfromD.  in  that  behalf,  which  were  then  drawn  up  in  writing  and 
signed  by  the  defendant,  pnrporting  to  act  on  the  behalf  of 
the  plaintiff  and  the  then  Attorney  General  on  behalf  of 
the  said  F.  H.  Swinfen,  and  which  said  terms  were  in  the 
words  following  (that  is  to  saj) : — "  Swinfen  v.  Swinfen. 
Terms  of  compromise;  Juror  to  be  withdrawn.  Estate 
(meaning  the  said  estate  devised  by  the  said  will)  to  defend- 
ant (meaning  the  said  F.  H.  Swinfen)  in  fee.  Defendant 
to  secure  to  plaintiff  an  annuity  for  her  life,  on  the  estate, 
of  lOOOiL  a  year,"  &&  And  the  defendant  afterwtods^  under 
and  by  colour  of  the  same  terms  of  compromise,  wrongfully 
and  fraudulently,  and  without  the  authority  and  against  the 
will  of  the  plaintiff,  and  contrary  to  her  instructions  in  that 
behalf,  and  purporting  to  act  on  her  behalf,  consented  to  a 
juror  being  withdrawn  in  the  said  cause ;  and  a  juror  was 
withdrawn  accordingly ;  and  the  defendant  thus  failed  and 
neglected  to  perform  his  duty  to  the  plaintiff  as  leading 
counsel,  pursuant  to  his  instructions  as  aforesaid ;  and  by 
reason  of  the  premises,  the  said  trial  was  not  proceeded 
with,  and  certain  evidence  which  the  plaintiff  had  prepared 
to  submit  to  the  Court  and  jury,  and  which  the  defendant 
had  been  duly  instructed,  as  her  counsel,  to  submit  to  the 
jury,  in  support  of  the  affirmative  of  the  said  issue,  was  not 
submitted  to  the  jury,  and  no  verdict  was  given  by  the  said 
jury  on  the  said  issue ;  and  the  plaintiff  was,  by  reason  of 
the  wrongful  act  of  the  defendant,  deprived  of  the  oppor- 
tunity of  trying  the  said  issue  at  the  said  Assizes,  and  then 
obtaining  the  verdict  of  a  jury  thereupon,  in  pursuance  of 
the  writ  and  direction  of  the  Master  of  the  Rolls,  &c. 

There  was  a  second  count  charging  the  defendant  with 
entering  into  the  compromise  under  undue  influence  and 
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by  collusion  with  the  learned  Judge  who  tried  the  cause ; 
and  the  declaration  concluded  by  stating  that,  by  means  of 
the  several  premises,  and  by  colour  of  the  pretended  arrange- 
ment, an  order  of  Nisi  prius  (which  was  set  out)  was  drawn    Chelmbfobd. 
up,  and  afterwards  made  a  rule  of  the  Court  of  Common 
Pleas,  without  the  consent  of  the  plaintiff:  that  proceed- 
ings were  had  to  attach  the  plaintiff  for  contempt  or  dis- 
obedience of  the  rule :  that  F.  H.  Swinfen  filed  a  supple- 
-mental  bill  in  Chancery  against  the  plaintiff  to  enforce 
performance  of  the  terms  of  the  pretended  compromise, 
whereby  the  plaintiff  was  put  to  great  trouble  and  expense, 
and  the  costs  incurred  on  the  trial  became  wholly  useless, 
and  that  she  was  kept  out  of  possession  of  the  estate,  &c. 
Pleas.     First:  Not  guilty. 

Second. — That  at  the  time  of  the  entering  by  the  defend- 
ant into,  and  arranging  and  concluding  the  said  terms  of 
compromise,  &c.,  the  defendant  did  not  know  that  he  bad 
no  authority  from  the  plaintiff  to  enter  into  the  said  terms 
of  compromise,  or  to  sign  the  said  paper,  or  to  give  the 
aaid  consent,  but,  on  the  contrary  thereof,  entered  into  the 
aaid  terms,  and  signed  the  said  paper,  and  gave  the  said 
consent,  in  good  faith  and  without  fraud,  and  in  the  belief 
that  he  then  had  full  authority  from  the  plaintiff  in  that 
behalf. 

Seventh. — That  the  defendant  was  retained,  employed  and 
instructed  as  such  leading  counsel  as  aforesaid  merely  by 
means  of  the  delivery  to  and  the  acceptance  by  him,  the 
defendant,  of  a  retainer  and  of  a  brief  in  the  cause,  which 
was  so  delivered  to  him  as  aforesaid,  in  the  usual  and  ordi- 
nary way  and  not  otherwise,  and  without  any  restriction  on 
the  exercise  of  the  discretion  to  do  what  he  might  think 
best  for  the  interests  of  his  client  at  the  said  trial,  ordinarily 
exercised  by  and  allowed  to  a  barrister  retained  by  a  suitor 
to  hold  a  brief  for  such  suitor  at  the  trial  of  an  issue  or 
issues  of  fact  by  a  jury :  that  while  the  said  trial  was  pend- 
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18G0.        ^"S  °^^  Cbaries  Simpson,  who, 
' — ' — '      RDcl  ihen  was,  duly  retained  and 
V.  by  the  plaintiff  to  act,  and  then  c 

uELHiroEn.  oD  behalf  of  her,  the  plaintiff,  { 
trial,  did,  as  such  attorney  as  afoi 
ant  of  certain  circumetanceB  wh 
the  said  trial,  and  which  he,  the 
it  de«rable  that  the  case  should : 
drcutnstances  then  were,  in  the 
fendant,  aa  such  counsel  as  aforesi 
to  the  said  issue,  and,  with  the  • 
case,  made  it  expedient  and  adv 
the  defendant,  for  the  interest  i 
trial,  that  the  said  trial  should  n 
that  an  arrai^ment  or  agreem 
by  and  on  behalf  of  the  phuntiff 
aaid  issue,  for  the  purpose  of  ct 
.  chum  in  the  said  issue :  that  by 

the  matteis  and  under  the  circni 
sented  to  the  withdrawal  of  a  jt 
in  the  first  count  and  aa  therein 
in  the  &ir  and  honest  judgment 
the  best  and  most  prudent  and  t 
for  the  plaintiff  at  the  said  trial,  i 
and  that  be  did  it  without  fraud 
faiib,  and  in  the  exercise  of  the 
in  the  honest  exercise  of  his  ti 
for  the  benefit  of  the  plaintiff 
trial. 

Ninthly.— That  the  defendai 
ployed  by  the  plaintiff  in  niann 
raiion  mentioned. 

At  the  trial,  before  Pollock,  C 
don  after  Trinity  Term,  1859, 
stated,  in  bis  opening  speech. 
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Swinfen  came  on  to  be  tried  at  Stafford  on  Saturday  the        i860. 
16th  of  March,  1856 :  that  the  defendant,  being  counsel      ^'^^^ — ' 
for  the  plaintiff  on  that  occasion,  was  desirous  of  getting  «. 

the  case  over  for  the  purpose  of  going  from  Stafford  to  Chelmsford. 
Swansea,  where  he  had  a  special  retainer  in  a  case 
fixed  for  Thursday  the  20th :  and  that  he  fraudulently 
colluded  with  the  Judge  who  presided  to  get  the  cause 
disposed  of  on  account  of  its  length.  The  brief  deliyered  to 
the  now  defendant  was  put  in.  The  plaintiff  was  then  called, 
and  stated  that,  on  the  Saturday,  after  her  examination,  the 
now  defendant  told  her  he  had  an  offer  of  1000/.  a  year  for 
her  life :  she  replied  that  she  wished  the  case  to  go  to  the 
jury :  the  defendant  said  he  had  an  intimation  from  high 
quarters  that  the  case  was  likely  to  go  against  her,  and  it 
was  better  to  save  this  annuity ;  to  which  she  replied  that 
she  would  abide  by  the  verdict  of  the  jury.  On  his  further 
pressing  her,  she  wished  Sir  Henry  Durrant,  her  late  hus- 
band's cousin,  to  be  sent  for.  On  Monday  morning,  the 
17th,  the  now  defendant  said,  ''I  have  settled  the  matter; 
I  have  done  the  best  I  can  for  you."  Sir  Henry  Durrant 
said,  **  By  whose  authority  ?"  The  defendant  answered, 
**  By  yours."  Sir  Henry  Durrant  expressed  astonishment, 
and  the  defendant  immediately  left.  The  plaintiff  said, 
further,  that  she  never  instructed  her  solicitor  to  agree  to  a 
compromise. 

Simpson,  the  plaintiff*s  attorney,  proved  that  he  retained 
the  defendant  as  counsel  for  Mrs.  Swinfen ;  that  he  gave  the 
defendant  no  instructions  to  compromise  the  cause,  and  that 
none  were  suggested  by  the  defendant  until  the  trial  at  Staf- 
ford :  that  on  Sunday,  in  consequence  of  a  communication 
from  Mn  Whitmore,  who  was  also  counsel  for  the  plaintiff,  to 
the  effect  that  the  verdict  was  in  danger,  he  went  to  the  now 
defendant's  lodgings,  when  the  defendant  asked  whether,  if 
the  other  side  made  an  offer,  Mrs.  Swinfen  would  accept  it, 
and  suggested  that  Captain  Swinfen  might  agree  to  an 
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I860.        ofkr  of  lOOOJ.  ■  year  and  cuts. 
^'"^      go  to  SwiofeD  Hall,  wluch  be  dk 
■-  tioDS  to   accept  anj  teran.      The 

CauMirou.  "The  offer  is  Tefined.*  Notwithi 
Bud  be  did  not  think  Uiat  all  i 
was  ai  ao  end:  that  be  bad  aim 
tMmdant  on  Monday  ownuo^  am 
to  his  lodgings,  viib  a  paper  eonti 
for  the  plaintiff^  approraL  The 
WCT^  tbu  all  Utigatioo  ibonkl  cei 
shooU  have  the  estate  for  her  Gfe 
naile  as  to  the  oosts.  The  defcoda 
WQold  not  be  acceded  toby  the  odief 
o'do^  when  the  parties  eanie  into  C 
that  the  other  pwtj  wonU  girc  1( 
Mated  that  be  conid  not  agm  lo  it 
twcen  the  monael  vent  on  for  a  long 
iWe  d^HkUnt  to  wait  uH  the  anh 
was  expected  to  anire  by  the  nest  i 
Tbe  defcndnt  said  he  took  dte  wa\ 
and  his  coUesgoes.  Thecnstsoftt 
cause  against  the  several  luks  to  c 
were  1150^ 

On  cna-exaaunatton,  Sinpaoo 
Moodar  moraing,  he  xahi  the  now 
received  io&raatioo  of  a  circBM»ti 
dcMraUe  that  the  case  afaonld  bear 
a  witness^  whuos  ic  woafai  be  neccsi 
of  ibe  plaintilF  (AIis.  Cbarfas  Swin 
a*  uhnlt  that  tbe  pi-"""*  hal  given 
Buise  that  jfaeaboukl  not  beaibtue 
defondant  said  h*  wouU  gi*  w  tbe 
Ji-  (V-K^ant,  who  WW  cinuHel  for 
trtai  U'  UM  usoeV  and  Sir.  Suipaan  i 
Tbe  BBW  ilpfrwisnt  autgd  that,  adi 
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sage,  he  abandoDed  all  idea  of  a  compromise,  and  od  Mon-       i860, 
day  morning  was  prepared  to  proceed  with  the  trial;  that      ^"^'^    * 
Mr.  Simpson  called  on  him  between  eight  and  nine  o'clock  v. 

on  that  morning,  as  he  believed  without  previous  appoint-  CHsuisroRD. 
ment,  and  told  him  that,  since  he  had  last  seen  him,  a  cir- 
cumstance had  occurred  which  made  it  desirable  that  the 
case  should  proceed  no  further;  and  this  he  thought  was 
m  specific  authority  to  revive  the  subject  of  compromise. 
Mr.  Simpson  gave  him  no  paper  of  terms.  He  believed 
that  he  offered  to  go  to  the  Attorney  General,  and  pro- 
pose to  accept  1000/1,  which  he  thought  the  Attorney 
General,  for  his  client,  would  be  willing  to  give.  On 
coming  into  Court,  a  protracted  conversation  took  place 
between  the  Attorney  General  and  his  client*  Simpson  re- 
quested the  now  defendant  to  wait  till  the  plaintiff  arrived. 
The  defendant  felt  that  if  the  trial  was  allowed  to  proceed, 
all  hope  of  an  arrangement  would  be  at  an  end.  Some 
question  arose  about  costs.  The  defendant  urged  Simpson 
not  to  allow  so  beneficial  an  arrangement  to  be  broken 
off  for  a  trifle.  Simpson  would  not  decide.  Whereupon  the 
defendant  said  he  must  take  the  responsibility  upon  himself. 

Sir  A.  Cachbum  and  Sir  CresstoeU  Cresswell  were  called 
to  prove  the  reasonableness  and  propriety  of  the  com- 
promise. The  former  proved  that  there  was  a  difficulty 
in  getting  his  client  to  agree  to  it 

The  learned  Judge  told  the  jury,  that  the  first  count 
charged  the  defendant  with  entering  into  the  compromise 
wrongfully,  fraudulently,  and  in  violation  of  his  duty  as  the 
plaintiff's  counsel,  and  contrary  to  the  instractions  in  his 
brief;  that  all  that  the  law  requires  from  a  counsel  in  a 
cause  is,  that  he  shall  discharge  his  duty  to  the  best  of  his 
ability ;  that  if  the  defendant  intended  to  act  honestly,  and 
for  the  benefit  of  his  client,  he  was  not  responsible;  that 
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though  the  plaintiff  denied  that  she  assented  to,  or  authorized 
the  compromisey  the  question  was  not  what  autboritj  she  gave, 
V.  but  whether  the  defendant  acted  honestly.     His  lordship 

CHBUfsro&D.  pointed  out  that,  notwithstanding  the  telegraphic  message  of 
-  Sunday,  Mr.  Simpson  thought  on  Monday  that  the  case 
ought  to  be  compromised ;  and  that  the  defendant  went  to 
the  Attorney  General  with  Simpson's  approbation.  He 
asked  the  jury  whether  the  defendant  entered  into  the  com- 
promise to  serve  any  unworthy  purpose  of  his  own,  or,  did 
he  act  according  to  the  best  of  his  judgment,  and  for  what 
he  thought  was  the  interest  of  his  client. 

The  plaintiff's  counsel  tendered  a  bill  of  exceptions  (a) 
to  the  ruling  of  the  learned  Judge,  and  submitted  that  the 
word  **  fraudulently,"  in  the  first  count,  ought  to  be  rejected, 
and  that  the  question  should  be  left  to  the  jury,  whether  the 
defendant  entered  into  the  compromise  wilfully  and  without 
the  authority  of  his  client.  The  learned  Judge  thought  that 
would  not  constitute  a  cause  of  action.  The  jury  havii^ 
found  for  the  defendant  on  all  the  issues, 

Kennedy^  in  Michaelmas  Term,  1859,  obtained  a  rule 
nisi  for  a  new  trial,  on  the  ground  that  the  learned  Judge 
misdirected  the  jury  as  to  the  liability  of  an  advocate. 


Sir  F.  Kelly,  Montague  Smith,  Bmrill  and  71  F.  EUU 
shewed  cause  {b). — The  plaintiff  is  not  entitled  to  raise  the 
point  now  made.  First,  it  does  not  arise  on  the  record, 
which  charges  the  defendant  with  fraud,  and  not  merely 
with  having  exceeded  his  authority  as  an  advocate.  Sc* 
condly,  the  point  was  not  adverted  to  at  Nisi  Prius  by  the 
plaintiff's  counsel  in  his  opening,  nor,  in  fact,  until  after 


(a)  The  bill  of  exceptions  was 
afterwards  abandoned. 
{b)  In  Michaelmas  Term,  Nov. 


23,  24  and  25,  1859,  and  Hilary 
Term,  Jan.  11,  1860. 
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the  learned  Judge  had  conchided  his  summing  up.     The        18G0. 

charge  made  by  the  plaintiff's  counsel,  and  to  meet  which      ^^'"^'^     ' 

the  observations  of  the  defendant's  counsel  and  the  evidence  v. 

Lord 

adduced  on  his  part  were  addressed,  was  that  the  defendant  CuBLMsroBD. 
had  been  guilty  of  a  dishonest  and  fraudulent  act.  The 
plaintiff  having  tried  her  cause^  and  failed  upon  that,  ought 
not  to  be  allowed  to  set  up  a  new  and  wholly  different  case. 
The  defendant's  counsel  should  have  had  an  opportunity 
of  addressing  the  jury  on  the  new  question  now  sought 
to  be  raised.  [Po/ZocA,  C.  B. — My  impression  is  that  if,  at 
the  last  moment,  before  the  jury  have  gi?en  their  verdict, 

the  plaintiff's  counsel  calls  the  attention  of  the  Judge  to  a 

• 

point  which  is  on  the  record,  and  as  to  which  there  is 
evidence,  he  has  a  right  then  to  insist  upon  it.  Bramtoell^  B. 
— The  argument  must  go  to  this  extent,  that  the  bill  of 
exceptions  was  tendered  too  late.  I  think  that  the  Judge 
has  no  power  to  prevent  the  plaintiff's  counsel  firom  relying 
on  any  point  supported  by  the  evidence,  and  raised  upon 
the  record.]  Such  a  practice  would  be  extremely  incon- 
venient. In  the  present  case  the  charge,  as  opened,  amounted 
to  a  criminal  charge,  and  was  of  a  totally  different  character 
from  that  afterwards  suggested.  On  a  bill  of  exceptions, 
no  doubt,  the  whole  record  and  all  the  evidence  must  come 
before  the  Court.  But  on  a  motion  for  a  new  trial  the' 
Court  have  a  discretion. 

The  charge  of  fraud  was  a  material  allegation/  and  cannot 
be  rejected.  This  is  distinguishable  from  a  cause  of  action^ 
like  that  in  Williamson  v.  Allison  {a\  where  the  declaration 
was  on  a  warranty.  The  fraud  there  alleged  added  nothing 
to  the  cause  of  action.  Upon  the  facts  of  the  case,  and  as 
ii  stands  upon  the  record  and  has  beei^  tried,  there  was  na 

(a)  2  East,  446. 
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groond  for  m  bill  of  ezoeptioni^  and  the  learned  Judge 
might  have  refused  to  ngn  it     The  plaintiff  distinctly 
diareed  the  defendant  with  firaod.     Soch  an  action  wooU 
Caiuisroaa  not  lie  without  moial  fraud :  Evomm  ▼•  CoOuu  (a),  Ormrod 
▼.  Huth{b\  Taylor  ▼.  AMh3Um{e\  FuOer  ▼.  WIlMmi  (<0-   The 
plaintiff  ou^t  not  to  be  allowed  to  reduce  the  declaration 
to  a  connt  on  a  contract    The  9th  plea,  which  is  a  traverK 
of  the  retainer  in  the  form  alleged  in  the  declaration^  was 
found  for  the  defendant  and  is  an  answer  to  the  action. 
The  jury  must  be  taken  to  have  found,  not  only  that  the 
defendant  did  not  know  that  he  had  not  authority  to  make 
the  compromise,  but  that  he  believed  he  had  such  authority. 
All  that  remains  is  that  he  had  not  such  authority  in  foct 
In  order  to  substantiate  the  alleged  charge  agunst  the  de- 
fendant it  is  necesnry  to  establish  this  proposition^  that 
a  counsel  is  liable  to  an  action  if,  without  the  actual  authority 
of  his  client,  at  the  trial  of  a  cause,  he  agrees  to  a  compro- 
mise,  acting  in  perfect  good  feith,  honestly  beUering  that 
he  has  authority  in  law,  and  that  a  verdict  will  pass  against 
his  client,  who  may  be  ruined  if  the  opportunity  for  a 
compromise  is  lost     The  relation  between  counsel  and 
client  is  peculiar.     It  is  not  analogous  to  any  case  of  prin- 
cipal and  agent     The  counsel  has  a  duty  to  the  Court,  as 
well  as  to  his  client    There  are  many  cases  in  which  it  may 
become  the  duty  of  counsel  even  to  throw  up  his  brief.     He 
has  a  discretion  as  to  the  witnesses  whom  he  may  think  fit  to 
call.   He  is  not  bound  to  call  one  whom  he  believes  to  be  per- 
jured    Suppose  be  felt  convinced  that  a  deed  was  foiged, 
could  it  be  contended  that  he  ou^t  to  give  it  in  evidence  ? 
[Bramwell^  B. — Has  not  a  defendant  a  right  to  say,  **  I  will 
be  judged,  not  by  my  counsel,  but  by  the  proper  tribunal*"?] 

(a)  5  Q.  B.  804.  820.  (c)  J 1  M.  &  W.  401. 

(Jb)  14  M.  &  W.  651.  (<0  3  Q.  B.  58. 
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The  duties  of  an  advocate  are  stated  in  the  comment  on  the       i860. 
Stat.  West.  1,  c.  29,  2  InsL  214,  and  amongst  other  things,      ^"''^^"^ 
**  that  he  shall  not  defer,  tract,  or  delay  causes  willingly  for  v. 

,  Lord 

covetousness  of  money,  or  other  things  that  may  tend  to  his   Chelmsford. 

profit"    It  points  entirely  to  fraudulent  delay.     In  Black-* 
stone^s  Commentaries,  vol.  3,  p.  28,  it  is  pointed  out  that 
there  is  no  contract,  in  the  ordinary  sense  of  the  term,  be« 
tween  counsel  and  client,  but  that  the  relation  is  similar  to 
that  of  the  ancient  Roman  orators  and  their  clients.    They 
can  maintain  no  action  for  their  fees,  which  are  mere  hono- 
raria. A  counsel  for  a  defendant  has  authority  to  consent  to  a 
verdict  against  his  client,  without  calling  witnesses,  if,  in  his 
judgment,  the  plaintiff's  case  is  unanswerable.    Or,  suppose 
several  witnesses  on  behalf  of  a  plaintiff  contradicted  each 
other,  so  that  bis  counsel  considered  the  case  hopeless, 
would  he  be  bound  to  call  other  witnesses  ?    In  Cclledgt 
V.  Horn  (a),  BeMt^  C.  J.,  said :    **  I  cannot  allow  that  the 
counsel  is  the  agent  of  the  party ;"  and  Burroughs  J.,  said, 
that  ^  parties  are  every  day  bound  by  the  act  and  decla- 
rations of  their  counsel."    Where  an  undertaking  is  gra- 
tuitous, the  party  is  not  liable  to  an  action,  if  he  acts  bond 
fide  and  to  the  best  of  his  knowledge :  Shielb  v.  Blackbume  (b) . 
The  authority  of  counsel  to  enter  into  an  arrangement 
respecting  the  subject  matter  of  litigation,  was  conceded  in 
Hargrave  v.  Hargrave  (c).     If  a  counsel  is  a  mandatary,  he 
is  not  liable  if  he  acts  according  to  the  best  of  his  judgment. 
In  Story  on  Bailments,  Sect.  182, p.  203,  5th  ed.,  it  is  said: 
^  Dr.  Paley,  in  his  Treatise  on  Moral  Philosophy  (cf),  has, 
with  his  usual  practical  good  sense,  put  the  case  of  man- 
dates upon  a  reasonable  ground.     'Whoever,'  says  he, 
'undertakes  another  man's  business,  makes  it  bis  own  ; 
that  is,  promises  to  employ  upon  it  the  same  care,  attention, 

(a)  3  Bing.  119. 121.  (c>  12  Reav.  408. 

\h)  I  H.  Black.  159.  (d)  Bk.  3,  pt.  1,  c.  12. 
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1860.       ftnd  diligence  that  he  would  do  if  actually  his  own ;  for  he 
knows  that  the  business  is  committed  to  him  with  that 
expectation^  and  he  promises  no  more  than  this.'"     Again, 
CHSLMsroaD.  in  Sect.  182^9  it  is  said,  that  if  a  mandatary,  who  acts 
gratuitously,   ^has   the   qualifications    necessary    for  the 
discharge   of  the  ordinary  duties  of  the  trust  which  he 
undertakes,  and  he  fairly  exercises  them,  he  will  not  Ije 
responsible  for  any  errors  of  conduct  or  action  into  which 
a  man  of  ordinary  prudence  might  have  fallen."     Even  if 
a  counsel  is  in  the  position  of  an  agent,  he  may  shew  that 
**  what  he  has  done  has  been  finom  an  unexpected  or  unfore- 
seen emergency,  to  which  the  instructions  or  orders  did  not 
or  could  not  apply ;  or,  if  they  did  apply,  that  he  was  com- 
pelled to  act  in  order  to  prevent  a  greater  loss,  or  absolute 
ruin,  to  his  principal  :**  Story  on  Agency,  sect  237,  p.  299, 
4th  ed.     Suppose  A.  requested  a  firiend  to  boy  an  estate 
for  him  for  5000iL,  and  he  bought  it  for  5000  guineas,  A. 
would  not  be  bound,  and  would,  therefore,  not  be  damnified, 
though  the  vendor  might  have  an  action  against  the  pur* 
chaser  for  representing  that  he  had  authority.     An  action 
will  not  lie  against  a  counsel  for  negligence  or  want  of  skill : 
Perring  v.  Rebutter  (a).     The  defendant's  conduct  amounts 
to  nothing  more  than  want  of  skill.   He  acted  hon&fide^  be- 
lieving that  he  had  power  to  compromise  the  suit    If  his  view 
was  erroneous,  it  was  a  mere  mbtake.     In  Bolle  Ab.  Action 
sor  Case  (P.)  sur  Assumpsit,  p.  10,  pL  6,  it  is  said,  ^  Si  jeo 
retain  un  home  del  ley  d'estre  de  mon  counsel  al  Guildhall 
de  Londres,  tiel  jour,  a  quel  jour  il  ne  vient,  per  que  mod 
cause  est  perish,  jeo  avera  breif  de  disceit  vers  luy  :**  citing 
20  Ucn.  6,  34  [B.]     On  referring  to  the  passage  in  the 
Year  Book,  it  appears  to  be  one  of  many  remarks  which  the 
Judges  were  making  to  illustrate  a  particular  proposition, 
and  it  probably  refers  to  a  case  where  the  counsel  had  been 

(ci)  2  Moo.  &  Rob.  429. 
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guilty  of  fraud.     Again,  in  Rolle  Ab.  p.  10,  pi.  7,  "  Si       i860. 

un  home  del  lev  pur  un  certain  summe  assume  d'estre      ^^'"^'^^ 

del  counsell  d'un   auter,   et  d'obtainer  ticl    mannor  pur  »• 

Lord 

luy,  sil  voluntariment  enfrient  le  assumpsit,  scilicet,  per  Cuelmsford. 
discoverant  son  counsell  a  un  auter,  per  que  il  n'avoit  le 
mannor,  cest  action  gist  vers  luy" — Citing  11  Hen.  6. 
18.  24.  55  [B].  That  was  the  case  of  a  fraudulent  be- 
trayal of  the  client.  In  the  Year  Book  14  Hen.  6.  18, 
Paston,  J.,  is  reported  to  have  said,  '^  Si  vous,  qui  estes 
seijant  ad  legem  empristes  sur  vous  a  pleder  raon  pie,  et  ne 
faites  point,  ou  faites  en  auter  maner  que  jeo  disois  a  vous 
per  que  jeo  ay  perte,  j*aurai  accion  sur  mon  cas."  But  the 
passage  is  probably  raisreportcd.  The  following  passage 
occurs  in  Brook  v.  Sir  Henry  Montague  as  reported  in 
Cro.  Jac.  p.  90: — "A  counsellor  is  at  his  peril  to  give  in 
evidence  that  which  his  client  informs  him,  being  pertinent 
to  the  matter  in  question,  otherwise  action  on  the  case  lies 
against  him  by  his  client,  as  Popham  said."  In  Bradish  v. 
Gee  {a\  Lord  Hardwicke  said : — "  When  a  decree  is  made  by 
consent  of  counsel  there  lies  not  an  appeal  or  rehearing,  though 
the  party  did  not  really  give  his  consent ;  but  the  remedy 
is  against  his  counsel."  In  Harrison  v.  Rumsey  (6),  Lord 
Hardwicke  said  **  he  would  by  no  means  set  aside  a  decree 
obtained  by  consent  of  counsel  on  both  sides,  for  it  would  be 
most  dangerous.  •  • .  There  was  a  good  while  ago  an  appeal 
of  that  kind  in  the  House  of  Lords,  who  desired  the  party 
to  bring  an  action  against  the  counsel.  If  they  could  prove 
collusion  on  the  counsel  it  would  be  a  different  thing." 
Notwithstanding  loose  dicta  of  this  sort,  it  has  never  been 
decided  that  counsel  are  liable  for  anything  short  of  actual 
deceit  or  fraud.  In  Fell  v.  Brown  (c)  Lord  Kenyan  ruled  that 
DO  action  lies  against  a  barrister  even  for  crassa  negligeniia  ; 

(a)  Amb.  229.  (h)  2  Yes.  Sen.  488. 

(c)  Peake,  N.  P.  96. 
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and  he  said  he  believed  that  action  was  the  first,  and  he  hoped 
it  would  be  the  last  of  the  kind.     Also  in  Turner  ▼.  Phil* 
tips  (a),  Jx)rd  Kenyan  ruled  that  no  action  lies  to  recover  back 
Chelmsfosdu  a  fee  paid  to  a  barrister  to  attend  the  trial  of  a  cause,  which 
he  omitted  to  da     Whether  the  compromise  is  binding  or 
not  is  a  totally  different  question  from  that  now  before  the 
Court     The  Master  of  the  Rolb  and  the  Lords  Justices 
have  expressed  opinions  that  the  compromise  was  not  bind- 
ingy  against  the  opinion  of  the  majority  of  the  Court  of 
Common  Pleas.      [Pollock,  C.  B. — I  have  always  under- 
stood that  there  was  a  difference  between  an  issue  out 
of  Chancery  and  an  action,  and  that  counsel  were  bound  to 
try  out  the  former.]     In  Fray  v.  Vowles  (i),  the  plea  was 
held  bad,  on  the  ground  that  the  stet  processus  was  con- 
sented to  by  the  attorney,  contrary  to  the  express  direction 
of  his  client.     But  the  relation  of  attorney  and  client  is 
so  different  from  that  of  counsel  and  client  that  the  case  has 
little  direct  bearing  on  the  present  question.     Lord  Camp* 
bell,  however,  said : — "  I  think  an  attorney  who  has  power 
to  conduct  a  cause  has  power  to  enter  into  a  compromise, 
provided  he  does  it  reasonably  and  skilfully  and  bond  Jidt^ 
No  precedent  is  to  be  found  of  any  such  action  as  the 
present,  and  that  alone  is  strong  ground  against  the  main- 
tenance of  it :  Per  Erie,  J.,  in  Henderson  v.  Broomhead  (c). 
[^Pollock,  C.  B. — There  is  not  a  counsel  of  any  eminence 
at  the  bar  who  must  not  over  and  over  again  have  exposed 
himself  to  such  an  action,  if  it  could  be  maintained.]     The 
defendant  has   not  been  damnified*      The  extra  costs  to 
which  she  may  have  been  put  do  not  form  a  ground  of  legal 
damage,  inasmuch  as  the  award  of  costs  to  her  would,  in 
contemplation  of  law,  be  a  full  compensation  for  any  vexa- 
tion :  Coiterell  v.  Jones  (d). 


(o)  Penke,  N.P.  123. 
(b)  28  L.  J.,  Q.  B.  232. 


(c)  4  H.  &  N.  569.  578. 

(d)  11  C.  B.  713. 
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Kennedy y  M^Mahan  and  Denman,  in  support  of  the  rule.        1S60. 
—First,  the  allegation  of  "fraud'*  may  be  rejected.     The      ^"T^^ 
rule  is  that,  if  the  whole  of  an  averment  may  be  struck  out  «. 

Lord 
Without  destroying  the  plaintiff's  right  of  action,  it  is  not    Cheuufosd. 

necessary  to  prove  it,  though  it  is  otherwise  if  the  whole 
cannot  be  struck  out  without  getting  rid  of  a  part  essential 
to  the  cause  of  action :  Williamson  y.  Allison  (a).  Irrespec- 
tively of  any  evil  motives  on  the  part  of  the  defendant,  the 
entering  into  the  compromise  was  a  fraud  on  the  client; 
and  though  in  the  declaration  stronger  language  is  em- 
ployed than  is  absolutely  necessary,  that  does  not  alter  the 
nature  of  the  charge  (b).  Though  the  allegation  of  fraud  is 
struck  out,  the  declaration  will  still  disclose  a  good  cause  of 
action.  It  is  only  necessary  to  prove  so  much  of  the  decla- 
ration as  is  sufficient  to  support  the  action.  The  same  rule 
prevails  in  criminal  and  civil  cases :  Co.  Lit  280  a,  Bex  v. 
Hollingburtf  (c),  Gardiner  v.  Croasdoh  {d),  Ricketts  v.  SaU 
wey  (e),  Bristow  v.  Wright  (/),  1  Smith's  Lead.  Cas.  499, 
Goram  v.  Sweeting  (g).  By  the  75th  section  of  the  Com- 
mon Law  Procedure  Act,  1852,  "pleadings  capable  of 
being  construed  distributively  shall  be  taken  distributively." 
Secondly,  a  client  has  a  right  not  only  to  perfect  good 
faith,  honour,  and  attention  to  his  interests  on  the  part  of  j^ 
the  advocate,  entrusted  by  him  with  the  conduct  of  his 
cause,  but  also  a  right  to  require  that  the  advocate  shall 
not  exceed  his  authority.  An  advocate  is  liable  for  gross 
negligence  when  acting  within  the  scope  of  his  authority : 
if  he  acts  beyond  the  scope  of  his  authority  he  is  liable  in 
the  same  way  as  any  other  agent  or  mandatary.  What, 
then,  did  the  defendant  undertake  ?     [^Pollock,  C.  B. — Did 

(a)  2  East,  446.  (d)  2  Burr.  904. 

(b)  On  this  point  they  referred  («)  2  B.  &  Aid.  360. 
to  Sadler  v.  Dixon,  8  M.  &  W.  (/)  Doug.  665. 

895.  (g)  2  Wms.  Saund.  205. 

(c)  4  B.  &  C.  329. 

N  N  N   2 
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1860.        ^^  undertake  anything  in   the  sense   lo  which  that  word 

^T'"^''"*^      would  be  understood  by  lawyers  ?!      It  is  submitted,  m 

V-  Lord  Langdale  suggested,  that  a  counsel  is  a  minister  of 

Lord  ,         ,        . 

CuELMBPORD.  jiisticc  acting  in  aid  of  the  Court  The  first  point  pro- 
posed to  be  considered  is,  what  did  the  defendant  under 
take  when  he  accepted  a  brief  for  the  plaintiff,  which 
may  be  considered  under  two  heads;  the  general  da^ 
of  an  advocate  to  his  client,  and  the  duty  of  the  defendant 
in  this  particular  case.  The  second  question  is,  whether  an 
\  action  lies  for  a  breach   of  such  duty  ?      First,   then,  a 

counsel  must  follow  the  instructions  of  his  client,  thoogb, 
no  doubt,  he  has  absolute  authority  over  the  cause  so  long 
as  he  is  acting  within  the  scope  of  his  general  authority. 
[PoUochi  C.  B. — In  an  action  of  ejectment  to  try  the  fali- 
dity  of  a  will,  might  he  not  admit  that  the  plaintiff  wai 
I  heir  at  law,  even  against  the  wish  of  his  client  ?]     Bat  it 

is  possible  to  suggest  a  case  where  a  counsel,  who  refused  to 
call  a  witness  when  his  client  wished  it,  would  be  respon- 
sible for  the  consequences.  [Pollock^  C.  B. — I  doubt  that] 
The  same  rule  of  law  which  applies  to  the  responsibility  of 
an  attorney  applies  also  to  counsel,  except  that  the  attor- 
ney's liability  is  larger,  because  he  is  a  remunerated  agent. 
The  power  of  an  advocate  must  have  some  limit  capable  of 
being  defined.  [Pollock,  C.  B. — It  could  hardly  be  con- 
tended that  counsel  have  not  power  to  refer  a  cause  at  the 
trial.]  A  power  to  refer  a  cause  does  not  necessarily  imply 
a  power  to  compromise  it  The  Supreme  Court  of  the 
United  States  have  held  that,  though  an  attorney  has 
authority  t6  submit  the  cause  to  arbitration,  he  has  no 
right,  strictly  speaking,  to  make  a  compromise  for  his 
client :  Holker  v.  Parker  {a\  That  position  is  further 
illustrated  by  the  case  of  Maule  v.  Maule  (i).  Counsel 
have  no  power  to  deal  with  any  thing  except  the  particular 
cause  in  which  they  are  employed.  A  medical  man  may 
(a)  7  Cranch.  (American)  436.  {h)  4  Dow.  H.  L.  863. 
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be  employed  to  take  care  of  the  general  health  of  bis  client^        1860. 

but  a  counsel  is  employed  for  special  and  particular  matters      g'''^'^^ 

only.     No  medical  man,  however,  would  have  a  right  to  ^* 

perform  a  serious  operation  if  the  patient  forbad  it.     On    CHKuisroRD. 

an  issue  out  of  Chancery,  counsel  at  nisi:  prius  have  no 

authority  to  deal  with  the  whole  case.     Even  the  attor- 

ney  might  not  know  all  the  circumstances  of  the  parties, 

so  as  to  enable  him  to  form  a  right  judgment  on  questions 

affecting  the  fortune  and  future  life  of  the  client      The 

nisi  prius  advocate,   being  employed  for  the    particular 

occasion  only,  would  necessarily  be  ignorant  of  them.     In 

the  present  case  there  was  nothing  in  the  brief  to  inform 

the  defendant  as  to  the  propriety  of  the  compromise,  and 

he  had  express  notice  that  an  offer  of  compromise  had 

been  rejected  by  his  client.    If  the  attorney  had  sanctioned 

the  act  of  the  defendant  in  entering  into  the  compromise, 

that  would  not  have  improved  the   defendant's  position. 

If  neither  A.  nor  3*  have  power  to  do  an  act,  they  do 

not  acquire  power  to  do   it  by  acting  conjointly.     The 

only  effect  would  have  been  that  the  attorney,  as  well 

as  the  defendant,  would  have  been  liable  to  an  action. 

Fray  v.  Fowks  (a)  shews  that  an  attorney  has  no  power 

to  compromise  a  suit  against  the  consent  of  his  client; 

neither  has  a  counsel,  who  derives  his  authority  from  the 

attorney.     [Pollock  C.  B.~  Suppose,  on  consultation,  the 

attorney  and  client  take  opposite  views  as  to  a  compromise, 

by  whose  instructions  must  the  counsel  be  guided  ?]     By 

those  of  the  client.     [Pollock^  C.  B. — I  think  an  advocate 

ought  to  follow  his  own  judgment;  he  is  not  an  agent] 

If  counsel  had  authority  to  compromise  a  suit,  without 
the  sanction  of  their  clients,  they  would  be  in  the  position 
of  arbitrators  acting  without  any  submission.  In  MauU  v. 
Maule  (i),  it  was  held  that  a  decreet  arbitral  (award)  was 

(a)  28  L.  J.,  Q.  B.  232.  (&)  4  Dow.  H.  L.  863. 
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1860.       not  yalid  as  sach,  if  used  as  a  cloak  for  carrying  into  effect 
^^^     m  preTiooa  compromise  between  the  parties.     There  the 
'•  parties  had  acted  under  the  award*  beliering  it  a  bona  fide 

ConjuroKA.  submission  and  award;  bat  becaose  the  arbitrators  had  not 
been  left  to  the  free  exercise  of  th^  own  judgment  on  the 
matters  referred  to  them,  bat  had  been  boand  down  by  a 
prerions  agreement  or  compromise  between  the  parties,  the 
award  was  set  aside.  Connsel  derive  their  aathority  firom  the 
brief  delivered  to  them,  or  from  oral  instructions.     A  mere 
retainer,  without  a  brief  does  not  authorize  counsel  to  with- 
draw a  record  at  Nisi  Prius :  AhitM  v.  BemedeUo  (a).    [Pol- 
lock,  C.  B. — ^The  retainer  is  no  employment;   it  merely 
gives  a  right  to  employ.]   The  power  of  counsel  commences 
widi  the  brief,  and  must  theref(»e  be  derived  from  it.   The 
brief  gives  counsel  jurisdiction  over  the  cause,  while  the 
jurisdiction  of  the  attorney  is  suspended.    After  the  trial,  all 
authority  reverts  to  the  attorney.     [Chatuully  B. — Counsel 
have  no  more  power  over  the  suit  than  the  attorney.]    The 
power  of  an  attorney  is  limited  by  the  nature  of  his  re* 
tainer:  Drake  v.  Lewin  (i),  Atkinson  v.  Abbott  (c).     [^Pollock, 
C.  B. — A  man  may  have  power  to  confer  a  greater  authority 
than  he  possesses ;  for  instance,  a  person  who  has  power  to 
appoint  an  estate.  So  a  man  may  be  an  agent  to  constitute 
another  agent  v^nth  greater  authority  than  he  himself  pos- 
sesses.] Where  the  attomies  for  the  plaintiff  and  defendant, 
in  a  cause  which  was  ready  for  trial,  entered  into  an  agree- 
ment whereby  they  personally  undertook  that  the  record 
should  be  withdrawn,  that  certain  things  should  be  done  by 
the  plaintiff  and  defendant,  and  that  costs  should  be  taxed 
for  the  defendant  in  a  certain  manner,  it  was  held  that  the 
attorney  for  the  plaintiff  was  personally  bound  to  pay  the 
costs  when  taxed  in  the  mode  specified :  Iveson  v.  Coning- 
ton  (d).    The  Court  there  said  that  the  attorney  could  not 

(rt)  3  Taunt.  2*25.  (c)  3  Drew.  251. 

(A)  4  Tyrw.  730.  id)  1  B.  &  C.  160. 
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be  considered  a  surety,  for  his  client  was  not  bound  by        I860, 
that  arrangement.    The  authority  of  the  agent  is  limited  by      y^''     ' 
the  nature  of  his  employment :   Ridgtoay  v.  Wliarton  (a).  »• 

The  fact  that  a  counsel  is  protected  against  actions  for  slan-  Cbelmspord. 
der,  inasmuch  as  he  speaks  from  the  information  of  his 
client,  shews  that  he  has  no  paramount  authority*  If  the 
slanderous  observations  of  counsel  are  not  pertinent  to  the 
matter  in  issue,  he  is  liable  to  an  action :  Brook  ▼.  Monr 
tagut  {b\  Hodgson  ▼.  Scarlett  (c),  Flint  v.  Pike  (rf),  3  Black. 
Com.  29.  [Po/focA,  C.  B. — I  doubt  whether  counsel  would 
be  liable  for  anything  said  in  an  address  to  the  Court  or  a 
jury.]  It  is  clear  that  counsel  would  have  no  authority,  out 
of  Court,  to  compromise  a  suit. 

He  next  question  is,  if  the  defendant  had  no  power  to  enter 
into  the  compromise,  is  he  liable  to  an  action  for  doing  so? 
Counsel  are  liable  if  they  exceed  their  authority.  It  is  idle 
to  say  that  an  advocate  is  not  empowered  to  do  a  thing,  and 
yet,  if  he  does  it  and  damage  ensues,  he  is  not  responsible. 
If  he  is  liable  in  such  a  case,  a  fortiori  he  is  so  when  he  acts 
contrary  to  the  positive  instructions  of  his  client.  It  would 
therefore  not  be  fatal  to  the  plaintiff's  case  even  if  it  be  con- 
sidered that  counsel  have  a  general  power  to  compromise  the 
suits  in  which  they  are  employed.  An  agent,  having  a  general 
authority,  may  be  able  to  bind  his  principal,  though  he  has 
special  instructions  not  to  exercise  such  authority  in  a  parti- 
cular case,  as  was  held  in  The  Duke  of  Beaufort  v.  Neeld{e). 
A  party  is  in  general  bound  by  the  consent  of  his  counsel : 
Mole  V.  Smith  (/).  Therefore,  as  Lord  Langdak  said  in  Re 
H6bler{g\  "  counsel  must  themselves  judge  of  the  extent  of 
their  authority  under  the  ordinary  responsibilities.'*  That 
the  client,  under  certain  circumstances,  may  have  a  right 

(a)  .3  De  Gex»  M'N.  &  G.  677.  (e)   12  CI.  &  F.  248.  273. 

(h)  Cro.  Jac.  90.  (/)  iJac.  &  W.  665.  673. 

(c)  1  B.  &  Aid.  232.  (gr)  8  Bcav.  101. 
\d)  4  B.  &  C.  473. 
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18C0.        to  be  relieved  from  the  consequences  of  the  connsel  ex- 
SwisFsv      ceeding  his  authority^  as  in  Fundoal  v.  BogU  (a),  does  not 
**  affect  the  question  of  the  counsel's  liability  to  an  action. 

CflXLHsromn.  If  counsel  is  a  mandatary  he  is  liable  for  exceeding  his 
instructions:  Dig.  lib^  l?,  tit.  1,  pL  5,  CatVn  ▼.  Bell  (A). 
In  the  Mirrour  of  Justices,  chap.  2,  s.  5>  it  is  laid  down, 
amongst  other  duties  of  counsel,  **  that  he  shall  plead  for 
iiis  client,  the  best  he  can  according  to  his  understanding." 
In  Bradish  ▼•  Cree  (c)  Lord   Talbot^  C,  speaking  of  Sir 
George  Bowing's  Case  {d),  said :  **  Sir  George  swore  himself, 
and  offered  to  prove,  that  he  never  gave  any  authority  to 
consent;  but  the  House  of  Lords  would  not  permit  it,  as 
it  would  be  of  dangerous  consequence,  but  left  him  to  his 
action  against  his  counsel :  and  this  has  been  the  practice 
ever  since;  and  it  would  be  of  mischievous  consequence  to 
alter  it  now." 

The  nisi  prius  order  does  not  alter  the  nature  of  the  act. 
This  differs  from  the  case  where  counsel  consent  to  a  ver- 
dict or  judgment,  for  those  events  might  happen  without 
the  consent  of  counsel.     It  is  said  that  counsel,  by  con- 
senting to  a  verdict,  may  give  away  the  whole  estate ;  then 
why  may  he  not  give   away  less?     But  he  does  not,  by 
consenting  to  a  verdict,  give  away  the  estate.     He  merely 
ceases  to  plead  when  he  finds  the  case  hopeless.     If  the 
defendant  is  a  mandatary,  he    is    liable   for  gross    negli- 
gence ;  if  an  agent,  he  is  liable  for  compromising  the  action 
in  violation  of  the  express  instructions  of  his  client :  Smart 
V.  Sandars  (e),  1  Roll  Abr.  10,  '*  Action  sur  Case,''  pi.  6, 
8  Hen.  6,  18.     Harrison  v.   Rnmsey  (f)  and  Bradish  v. 
Gee  (g)  are  authorities  that  a  person  having  such  a  man- 
date as  the  defendant  is  liable  for  gross  negligence.     In 

(a)  4  Russ.  142.  («)    3  C.  B.  380 ;  5  C.  B.  895. 

(b)  4  Camp.  183.  (/)  2  Ves.  Sen.  488. 

(c)  1  Keny.  73.  76.  (g)  Amb.  229. 
(fi)  1  Eq.Ca.  Abr.  165. 
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Fell  V.  Brown  {a)  and  Turner  v.  Phillips  (i),  Lord  Kenyan 
ruled  that  no  action  will  lie  against  a  counsel  for  mere  neg- 
ligence— which  is  conceded*  But  where  a  counsel,  entrusted  »• 

.  .  .  LOED 

with  the  conduct  of  a  cause,  on  being  told  by  his  client  Chelmsford. 
to  proceed  with  the  trial,  obstinately  and  wantonly  per- 
sists in  effecting  a  compromise,  he  is  guilty  of  such  gross 
misconduct  as  renders  him  liable  to  an  action.  A  man 
may  be  liable  in  respect  of  a  gratuitous  mandate :  South" 
cotes  Case  (c),  Coggs  v.  Bernard  (d),  Myltcn  v.  Coch  {e\ 
Bac.  Abr.  tit.  ''  Bailment,"*  (D).  It  is  true  that  a  gra- 
tuitous bailee  is  not  liable  for  nonfeasance;  he  is  only 
bound  to  take  the  same  care  of  the  goods  entrusted  to 
him  as  he  would  of  his  own,  unless  he  is  of  a  profession 
or  employment  which  necessarily  implies  skill  in  what  be 
has  undertaken.  But  where  a  person  who  has  agreed  to 
perform  work  without  reward,  enters  npon  the  employment, 
he  is  liable  for  unskilfulness  in  the  course  of  the  work  : 
Elsee  V.  Gatward  (/),  Shiells  v.  Blackbume  (g).  Whitehead 
V.  Greetham  {h\  Wilkinson  v.  Coverdale  (t),  Dean  v. 
Keate  {k\  Nelson  v.  Macintosh  (/>  [Bramwell,  B.— The 
general  doctrine  is  clear ;  the  only  question  is,  whether  the 
case  of  counsel  is  an  exception.]  The  passages  cited 
from  Story  on  Bailments  {m)  and  Story  on  Agency  (m)  are 
no  authority  that  a  counsel,  whether  a  mandatary  or  an 
agent,  is  not  liable  for  gross  negligence.  What  amounts  to 
gross  negligence  is  a  question  for  the  jury:  Doorman  ▼• 
Jenkins  (it).  It  is  said  that  counsel  are  ministers  of  justice, 
but  they  are  nevertheless  liable  for  misconduct  in  the  exer- 
cise of  their  profession :  Anonymous  (o).     It  is  the  duty  of 

(a)  1  Peake  N.  P.  96.  (h)  10  Mcore,  183. 

(b)  1  Peake  N.  P.  128.  '  (t )  1  Esp.  75. 

(c)  4  Rep.  836.  (A)  3  Camp.  4. 

(d)  2  Ld.  Raym.  909.  (/)  1  Stark.  N.  P.  237. 

(e)  2  Str.  1099.  (m)  Anti,  p.  901,  902. 
(/)  5  T.  R.  143.  (ii)  2  A.  &  £.  256. 
(g)  1  H.  Black.  159.  {o)  6  Mod.  137. 
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1860.        counsel,  on  receiving  a  brief,  to  conduct  his  client's  cause 

^'"'''"^^       to  the  best  of  his  ability :  Cicero  de  Officiis,  bk.  2,  chap.  14 . 

o.  In  that  sense  he  is  a  minister  of  justice,  because  he  assists 

Lord 

Chelmsford,  in  the  administration  of  the  law ;  but  that  does  not  confer 
on  him  any  authority  with  respect  to  matters  collateral  to 
the  suit. 

The  subject  may  be  illustrated  by  reference  to  the 
law  of  other  countries.  Under  the  old  Roman  law  the 
litigant  parties  were  bound  to  appear  in  person.  After- 
wards one  of  the  parties  was  permitted  to  appoint  a  cognUar 
to  conduct  the  suit  for  him.  Then  a  procurator  was  ap- 
pointed by  mandate;  but  he  conducted  the  suit  in  his 
own  name,  and  it  was  not  until  a  late  period  that  he  could 
expressly  represent  his  principal.  Hence  the  procurator 
was  required  to  give  security,  ratam  rem  dominum  habitu- 
rum^  that  his  principal  would  ratify  what  he  did :  Sandars* 
Inst,  of  Justinian,  p.  561,  2nd  ed.  The  procurator  and 
advocate  were  the  same  person,  but  he  had  no  authority 
to  compromise  without  a  special  mandate:  Dig.  lib.  3, 
tit.  3,  1.  63;  Story  on  Agency,  sect.  71,  p.  91,  4th  ed.  The 
same  law  as  to  the  appointment  of  a  procurator  by  mandate 
seems  to  have  prevailed  in  Scotland  :  Decisions  of  the 
Court  of  Session,  tit.  "  Advocate,"  p.  358,  No.  26 ;  p.  353, 
No.  17  ;  p.  349,  No.  15.  The  Ecclesiastical  Courts  of  this 
country  have  adopted  the  rule  of  the  civil  law.  There 
the  advocate  has  no  authority  to  compromise,  because  the 
proctor  is  dominus  litis:  Durant  v.  Durant  (a),  Afyitn  v. 
Robinson  (&).  The  proctor  must  be  appointed  by  some 
instrument  under  seal :  Bums'  Ecclesiastical  Law,  tit 
"Proctor,"  p.  377,  9th  ed.,  citing  Canon  129;  and  he  can- 
not conclude  the  cause  withovt  the  knowledge  of  the  advo- 
cate: Burns'  Eccl.  Law,  tit.  "Advocate,"  p.  4,  citing 
Canon  131.  The  same  law  prevails  in  France;  Ss  appears 
from  Jones's  History  of  the  French  Bar.  In  America,  where 
(a)  2  Add.  259.  272.  (ft)  2  Hagg.  Eccl.  R.  195. 
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the  professions  of  attorney  and  counsel  are  combined,  an 

attorney  may  refer  a  cause  to  arbitration,  but  be  cannot 

make  a   compromise  :    Holker  v.  Parker  (a),  Huston  v.  ^^ 

Mitchell  (&).     Tbere  also  the  law  is,  that  wherever  an  attor-    Chelmbtoro. 

ney  disobeys  the  lawful  instructions  of  his  client,  and  loss 

ensues,  the  attorney  is  responsible :  Gilbert  v.  Williams  (c)« 

If  an  advocate  has  no  such  power  in  any  other  country 

whose  jurisprudence  this  country  is  accustomed  to  respect, 

why  should  he  have  it  here  ?     At  common  law,  the  parties 

to  a  suit  were  obliged  to  appear  in  person :  Co.  Lit  128  a. 

In  the  reign  of  Edward  L,  attomies  were  allowed  by  the 

Statute  of  Westm.  2    (13  Edw.  1),  c  10;  but  they  were 

merely  put  in  the  place  of  the  parties. 

Cur.  adv.  vult 

The  judgment  of  the  Court  was  now  delivered  by 

Pollock,  C.  B. — This  case  was  tried  before  me  at  the 
Sittings  after  last  Trinity  Term,  when  a  verdict  was  found 
for  the  defendant.  The  first  count  set  out  the  circumstances 
under  which  the  cause  of  action  arose,  the  devise  to  the  plaintiff 
of  certain  real  estate  by  Samuel  Swinfen:  the  filing  of  a  bill 
in  Chancery  by  the  heir-at-law,  and  the  direction  of  an  issue 
"  devisavit  vel  non"  by  the  Master  of  the  Rolls:  that  the 
issue  came  on  to  be  tried,  and  that  the  defendant  being  a 
barrister-at-law  was  retained  and  employed  by  the  plaintiff 
to  act  as  her  leading  counsel  on  the  trial  of  the  said  issue, 
to  maintain  and  support  the  affirmative  thereof, 'and  to  con- 
duct the  case  of  the  plaintiff  on  the  said  trial:  that  the 
defendant  accepted  the  retainer  and  undertook  to  the  plain- 
tiff to  perform  his  duty  to  her,  as  such  leading  counsel,  in 
the  conduct  and  management  of  her  case  at  the  trial  of  the 
said  issue,  pursuant  to  bis  instructions.     The  declaration 

(a)  7  Cranch  (American)  436.  (b)  14  Serjt.  &  Raw.  .307. 

(c)  8  Massachusetts  Rep.  51. 
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I860.        ^^^"  alleged,  that  the  defendant,  after  the  trial  had  begun 
^■^^""^ — '       and  during  the  progress  thereof,  well  knowing  that  he  had 
o.  no  authority  from  the  plaintiff  to  enter  into  any  terms  of 

CuELMtfFOBD.  compromlsc  on  her  behalf,  without  the  authority  and  against 
the  will  of  the  plaintiff,  and  contrary  to  her  instructions, 
wrongfully^  and  fraudulently^  and  in  neglect  and  violation 
of  his  duty  to  the  plaintiff,  entered  into  what  purported  to 
be  an  arrangement  or  agreement  tinth  Frederick  H.  Stcinfen^ 
(the  defendant  in  the  issue)  through  his  counsel,  to  compro- 
mise the  said  cause,  and  the  right  and  claim  of  the  plaint^ 
under  the  will;  and  arranged  and  concluded  certain  terms 
of  compromise  in  that  behalf,  which  were  signed  by  the 
counsel  on  each  side.  The  declaration  then  set  out  the 
terms  of  compromise,  the  first  of  which  was  *'  that  a  juror 
should  be  withdrawn  ;**  secondly,  that  the  plaintiff  should 
give  up  her  claim  to  the  estate  and  receive  an  annuity 
instead.  The  compromise  contained  other  terms  necessary 
to  render  the  arrangement  complete ;  but  these  are  all  that 
it  is  necessary  here  to  advert  to.  The  declaration  then 
alleged  that  the  defendant  wrongfully  and  fraudulently 
consented  to  a  juror  being  withdrawn,  and  that  a  juror  was 
withdrawn  accordingly,  and  the  defendant  failed  to  per- 
form his  duty  as  leading  counsel  for  the  plaintiff;  the  issue 
was  not  tried,  and  no  verdict  was  given.  The  declaration 
then  sets  forth  the  special  damage  resulting  to  the  plaintiff 
from  the  compromise  which  is  the  subject  of  complaint. 
It  is  averred  that  she  lost  the  opportunity  of  then  trying 
the  issue  and  obtaining  the  verdict  of  the  jury:  that 
an  order  of  nisi  prius  was  drawn  up  which  was  made 
a  rule  of  the  Court  of  Common  Pleas,  on  which  pro- 
ceedings were  taken  to  procure  an  attachment  against 
the  plaintiff  for  disobedience  of  the  said  rule,  and  she 
was  put  to  expense  in  resisting  these  proceedings:  that 
the  defendant  in  the  issue  filed  a  supplemental  bill  to 
enforce  performance  of  the  compromise,  whereby  she  was 
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put  to  expense   and  was  kept  out  of  possession  of  the        1860. 
estate, — this  was  the  substance  of  the  first  count  of  the  de-      ^"^^    ' 

'  SWINFEN 

claration.     There  was  a  second  count,  which  was  abandoned         ,  «• 

LOED 

on  the  motion  for  a  new  trial,  which  is  only  noticed  now  to  Chblmsfobd. 
state  the  entire  concurrence  of  the  Court  in  the  direction  to 
the  jury  at  the  trial,  that  there  was  not  a  particle  of  evi- 
dence to  support  it,  and  to  express  our  deep  regret,  if 
there  were  no  other  grounds  than  those  which  appeared 
at  the  trial,  that  any  one  should  have  advised  the  plaintiff 
to  prefer  so  grave  and  serious  a  charge  as  that  con- 
tained in  the  second  count,  for  which  there  did  not  appear 
to  have  been  the  slightest  pretence  or  foundation.  If  this 
was  introduced  merely  for  the  purpose  of  indulging  in  a 
greater  licence  of  comment  and  remark  than  the  first  count 
a!one  would  have  warranted,  we  think  it  calls  for  a  strong 
expression  of  our  disapprobation. 

The  defendant  pleaded: — First,  not  guilty.  Secondly, 
that  he  did  not  know  that  he  was  not  authorized  to  com- 
promise the  suit ;  but,  on  the  contrary,  thought  that  he  was 
authorized. 

And  for  a  seventh  plea  to  the  first  count  the  defendant 
says,  that  he  was  retained  and  instructed  as  such  leading 
counsel,  merely  by  the  delivery  to  him,  the  defendant,  of  a 
retainer,  and  of  a  brief  in  the  case,  which  was  delivered  to 
himj  in  the  usual  and  ordinary  way,  by  the  attorney  here- 
after mentioned,  of  the  now  plaintiff,  and  without  any  re- 
striction on  the  exercise  of  the  discretion  to  do  what  he 
might  think  best  for  the  interest  of  his  client,  at  the  said  trial, 
ordinarily  exercised  by  and  allowed  to  a  barrister  retained 
by  a  suitor  to  hold  a  brief  for  such  suitor  at  the  trial  of  an 
issue  or  issues  of  fact  by  a  jury.  And  the  defendant  says, 
that  after  he  was  so  retained  and  instructed,  as  and  before 
he  did  what  is  complained  of,  and  while  the  said  trial  was 
pending,  one  Charles  Simpson,  the  attorney  of  her  the 
plaintiff  at  the  said  trial,  did,  as  such  attorney  as  aforesaid. 
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1860.        inform  the  defendant  of  oertiun  circumstances  which  would 
^^^'"^^      be   material  on   the  said  trial,   and  which  he,  the  said 

SWIHFXH 

V.  attorney,  stated  made  it  desirable  that  the  case  should  be 

Loud  1         1  -j 

Cbblmsfouw  arranged.  And  the  defendant  further  says,  that  the  said 
circumstances  then  were,  in  the  judgment  of  him,  the 
defendant,  as  such  counsel  as  aforesaid,  material  and  im- 
portant to  the  said  issue,  and,  with  the  other  circumstances 
of  the  case,  made  it  expedient  and  advisable  in  the  jndg- 
ment  of  the  defendant,  for  the  interests  of  the  plaintiff, 
at  the  said  trial,  that  the  said  trial  should  not  be  proceeded 
with,  and  that  an  arrangement  or  agreement  should  be 
entered  into,  by  and  on  behalf  of  the  plaintiff  with  the 
defendant  in  the  said  issue,  for  the  pnrpoae  of  compro- 
mising the  plaintiff's  claim  in  the  said  issue.  And  the 
defendant  says,  that  by  reason,  and  on  account  of  the 
matters,  and  under  the  circumstances  aforesaid,  he  con-» 
sented  to  the  withdrawal  of  a  juror  upon  the  terms  stated 
in  the  first  count,  and  as  therein  alleged,  as  and  then  being, 
in  the  feir  and  honest  judgment  and  belief  of  the  defendant, 
the  best  and  most  prudent  and  expedient  thing  to  be  done 
for  the  plaintiff  at  the  said  trial,  and  the  best  for  her 
interest,  and  that  he  did  it  without  fraud  or  negligence, 
and  in  good  faith,  and  in  the  exercise  of  the  best  of  his  judg- 
ment, and  in  the  honest  exercise  of  his  discretion,  as  such 
counsel,  for  the  benefit  of  the  plaintiff  as  his  client  on  the 
said  triaL 

By  the  last  plea  the  defendant  denied  that  he  was  re- 
tained in  manner  and  form  as  in  the  declaration  mentioned. 

In  summing  up  the  case,  I  told  the  jury  that,  in  my 
opinion,  the  law  required  of  a  barrister  no  more  than  the 
honest  discharge  of  his  duty  to  the  best  of  his  judgment : 
that  though  the  defendant  might  have  been  utterly  wrongs 
and  altogether  mistaken,  or  might  (as  suggested  by  the 
counsel  for  the  plaintiff)  have  been  mbled  by  the  influence 
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of  fear,  jet  that,  if  his  intentions  were  honest  and  he  bona        1860. 
fide  meant  what  he  did  for  the  benefit  of  his  client,  he  was       ^"'^^ 

'  SWINFEN 

not  responsible  to  that  client  in  damages  for  anything  that  «*• 

he  had  done :  that  an  advocate  was  not  bound  to  do  more    Chelmsford. 

than  to  give  his  best  advice,  his  best  consideration,  and  to 

conduct  the  case  while  in  his  hands  in  such  a  manner  as  he 

honestly  thought  would  be  for  the  benefit  of  his  client     I 

read  the  second  plea  to  the  jury  distinctly,  and  asked  them 

for  their  verdict  on  the  issue  arising  on  that  plea.     I  further 

directed  the  jury  with  reference  to  the  seventh  plea,  (the 

substance  of  which  I  stated  to  them  in  the  terms  of  the 

plea,)  that  if  it  appeared  to  the  defendant,  according  to  the 

best  of  his  judgment,  that  what  he  was  doing  was  for  the 

interest  of  his  client,  and,  taking  that  view  of  the  case,  he 

honestly  did  what  he  did  (which  was  a  question  of  fact  for 

them— rthe  jury,  to  determine),  then,  in  my  opinion^  he  toas 

not  liable  in  that  action^  and  their  verdict  ought  to  be  for 

the  defendant     On  this  direction  the  jury  found  a  verdict 

for  the  defendant  on  all  the  contested  issues,  except  that  on 

the  ninth  plea,  which  was  reserved  for  the  opinion  of  the 

Court. 

In  Michaelmas  Term  last,  a  motion  was  made  for  a  new 
trial  by  Mr.  Kennedy.  The  motion  was  made  on  several 
grounds,  but  the  rule  was  granted  on  one  only,  viz.,  mis- 
direction in  point  of  law  in  the  summing  up  to  the  jury. 
Cause  was  shewn  against  the  rule,  and  the  case  was  argued 
partly  in  Michaelmas  Term  and  partly  in  Hilary  Term, 
and  I  have  now  to  pronounce  the  judgment  of  the  Court. 

We  are  all  of  opinion  that  the  rule  for  a  new  trial  ought 
to  be  discharged. 

This  case  is  of  very  great  and  general  importance,  raising 
questions  as  to  the  duties  and  responsibilities  of  the  mem" 
bers  of  the  Bar,  and  the  obligation  under  which  they  come^ 
by  accepting  a  retainer  and  afterwards  holding  a  brief  or 
(as  is  more  frequently  the  case)  by  taking  a  brief  without  a 
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1860.        retainer.     They  have  no  legal  claim  to  any  remuneration 

^^^^r^^      for  the  services  they  render,  though  they  usually  receive  a 

V.  fee,  a  honorarium,  and  they  undoubtedly  (in  the  ordinary 

Lord 
CnBLMSFOBD.  coursc  of  business)  enter  into  no  express  contract.     The 

authorities  on  the  subject  are  very  few.  On  this  particular 
case  there  is  no  direct  authority  at  all,  that  is,  there  is  no 
instance  of  the  decision  of  a  Court  upon  a  similar  question 
between  the  client  and  the  advocate ;  the  indirect  autho- 
rities are  chiefly  "  obiter  dicta"  of  Judges  in  the  course  of 
giving  judgment  in  other  cases,  and  they  chiefly  relate  to 
the  analogous  profession  of  a  physician. 

We  think  it  would  be  an  idle  waste  of  time  if  we  were 
to  go  into  an  elaborate  examination  of  all  the  authorities 
which  were  collected  with  so  much  industry  and  learning, 
and  commented  upon  with  so  much  ability,  during  the 
argument.  There  are  no  doubt  dicta  in  Rollers  Abridgment 
which  would  seem  to  imply  that  a  ^*  man  of  the  law**  (as  be 
is  called)  might  be  responsible  for  not  performing  his  duty; 
but,  when  the  Year  Books  are  referred  to,  it  seems  very 
uncertain  whether  these  ''  dicta"  proceed  from  the  Bench 
or  from  the  Bar;  and,  if  from  the  Bench,  they  are  not 
given  as  a  judgment  in  the  case  before  the  Court,  but 
merely  as  an  illustration  of  the  argument  or  point  under 
discussion.  More  recently,  expressions  occur  which  appear 
to  have  the  same  tendency,  such  as  '^  leaving  the  suitor  to 
his  remedy  against  the  counsel,"  in  the  case  of  Sir  Geoige 
Downing.  The  case  is  reported  in  1  Eq.  Ca.  Ab.,  p.  165  ; 
but  the  remark  referred  to  was  made  by  Lord  Chancellor 
Talbot  in  Bradish  v.  Gee  (a),  when  the  case  of  Sir  Geoi^ge 
Downing  was  cited ;  but  in  all  the  modem  cases  where  any 
question  has  arisen  it  has  been  decided  in  favour  of  the 
barrister ;  and  it  may  be  very  safely  asserted  that  there  is 
no  instance  of  any  action  being  successfully  brought  against 
a  barrister  for  neglect  of  duty ;  and^  on  the  other  hand,  there 

(a)  Eenyon,  176. 
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are  instances  where  such  an  action  has  been  siiccessfull; 
resisted.  Upon  an  express  agreement  he  would  no  doubt 
be  liable  as  any  other  person,  party  to  a  contract:  so  if  o. 

he  intentionally  did  a  wrong,  and  acted  with  malice,  fraud  CHBuisroBD. 
or  treachery,  we  think  he  would  be  responsible,  like  every 
other  wrong-doer,  for  the  mischief  thereby  occasioned,  not- 
withstanding his  position  as  a  barrister.  The  case  of /V// 
V.  Braum{a)  was  an  action  against  a  barrister  for  unskil- 
fully and  negligently  settling  and  signing  a  bill  in  equity, 
which  was  referred  to  the  Master,  and  the  plaintiff  was 
obliged  to  pay  the  costs  of  the  reference, — it  was  contended 
that  the  negligence  was  gross.  Lord  Kenyan  nonsuited  the 
plaintiff  on  the  opening,  stating  his  clear  opinion  that  the 
action  could  not  be  supported.  He  said  it  was  the  6rst 
action  of  the  kind,  and  he  hoped  it  would  be  the  last.  The 
opinion  of  Lord  Kenyan  was  never  questioned,  although 
he  invited  an  appeal  to  the  Court  About  six  months 
after,  another  case  {Turner  v.  Phillips (b))  came  before 
Lord  Kenyan,  It  was  an  action  to  recover  back  the  fee 
paid  to  a  barrister  to  attend  the  trial  of  a  cause ;  he  not 
having  attended,  the  parties  agreed  to  settle  the  matter  out 
of  Court :  but  Loi*d  Kenyan  expressed  a  clear  opinion  that 
the  action  would  not  lie,  and  referred  to  the  case  of  Charley 
y.  Bolcat  (c),  then  recently  decided,  in  which  it  seemed  to 
be  taken  for  granted  that  a  barrister  would  not  be  liable. 

We  have  delayed  giving  judgment,  in  the  hope  of  being 
unanimous  upon  the  broad  and  general  questions  that  arise 
in  the  case  ;  but  although  we  are  unanimous  as  to  the  mode 
in  which  this  rule  should  be  disposed  of,  we  have  not  been 
able  to  agree  as  to  all  the  points  that  belong  to  the  general 
question,  and  perhaps,  as  we  are  not  sitting  in  a  Court 
of  the  last  resort,  it  is  the  less  necessary  that  we  should 

(d)  1  Peake,  96.  (6)  1  Feake,  123. 

(<?)  4  T.  R.  317. 

VOL*  V. — N.   8.  GOO  EXCH. 
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1860.        S^  ^"^0  ^^^  whole  question,  and  discuss  and  decide  wbat- 
^^^^"^^^      ever  may  belons  to  it 

V.  We  are  all  of  opinion  that  an  advocate  at  the  English 

Lord 

Cbrlmsfobd.  bar,  accepting  a  brief  in  the  usual  way,  undertakes  a  duty, 
but  does  not  enter  into  any  contract  or  promise,  express,  or 
implied.  Cases  may,  indeed,  occur,  where,  on  an  express 
promise  (if  he  made  one),  he  would  be  liable  in  assumpsit; 
but  we  think  a  barrister  is  to  be  considered,  not  as  making 
a  contract  with  his  client,  but  as  taking  upon  himself  an 
office  or  duty,  in  the  proper  discharge  of  which  not  merely 
the  client,  but  the  Court  in  which  the  duty  is  to  be 
performed,  and  the  public  at  large,  have  an  interest. 

Before  we  state  the  grounds  of  our  judgment  it  may 
be  well  to  dispose  of  two  preliminary  matters.  It  was  said 
that  the  cause  of  action  complained  of  was  wrong  dXiA  frauds 
and  that  the  whole  case  of  the  plaintiff  was  conducted 
as  a  charge  of  fraud,  and  that  the  point  that  the  defendant 
was  liable,  though  he  acted  bond  fidje^  was  not  made  in 
time.  We  are  of  opinion  that  it  was.  No  doubt  this  point 
was  not  prominently  presented  till  very  late  in  the  trial — we 
believe  not  till  after  the  reply  of  the  plaintiff's  counsel,  and 
after  the  summing  up  in  great  part  had  been  delivered — 
but  it  was  presented  before  the  case  went  finally  to  the  jury 
for  their  deliberation,  and  probably  it  was  the  summing  up 
that  first  disclosed  its  real  importance;  but  we  think  an 
important  point  like  this,  unless  it  is  excluded  hy  the  plead- 
ings,  or  has  been  expressly  abandoned  in  the  course  of  the 
cause,  may  be  presented  at  any  time  before  the  final  direc- 
tion is  given  to  the  jury. 

It  was,  however,  further  contended  by  the  defendant's 
counsel  that  the  point  was  excluded  by  the  pleadings,  and 
that  the  word  "fraudulently"  was  so  essential  a  part  of  the 
first  count  that  it  could  not  be  rejected,  even  if  that  count 
would  have  been  good  without  it.  We  are  all  of  opinion 
that  if  a  declaration  discloses  a  state  of  facts  upon  which  an 
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action  may  be  maintained,  although  there  be  neither  malice        i860, 
nor  fraud,  the  plaintiff  is  not  bound  to  prove  either,  though      ^--"v^-^ 
both  be  alleged^  and  may  recover  upon  the  liability  which  o. 

the  facts  disclose,  though  fraud  and  malice  be  disproved^  Chslmsfobd. 
and  we  cannot  distinguish  this  from  a  case  where  a  defend- 
ant is  charged  with  doing  an  act  wilfully,  being  respon- 
sible for  the  act  and  its  consequences,  whether  done  wilfully 
or  not.  We  should  certainly  have  regretted  if  so  important 
a  case  as  this  undoubtedly  is  had  been  decided  upon  a 
technical  point  of  pleading. 

We  proceed,  therefore,  to  give  the  reasons  of  our  judg- 
ment, assuming  (as  the  jury  have  found)  that  everything 
done  by  the  defendant  was  done  in  honesty  and  good 
faith. 

The  complaint  in  the  first  count  is  twofold.  First,  it  is 
said  the  defendant  consented  to  a  juror  being  withdrawn, 
and  so  prevented  the  cause  from  being  tried.  Secondly,  it 
is  alleged  that  the  defendant  agreed  that  the  estate  in  dis- 
pute, to  which  she  was  asserting  her  title  under  the  will, 
should  be  given  up  and  conveyed  to  the  heir  at  law. 

Now,  as  to  the  first  of  these  allegations,  we  are  all  of 
opinion  that  no  action  lies,  taking  along  with  the  other 
facts  the  verdict  of  the  jury.  The  conduct  and  control  of 
the  cause  are  necessarily  left  to  counsel.  If  a  party  desires 
to  retain  the  power  of  directing  counsel  how  the  suit  shall 
be  conducted,  he  must  agree  with  some  counsel  willing 
so  to  bind  himself.  A  counsel  is  not  subject  to  an  action 
for  calling  or  not  calling  a  particular  witness,  or  for  putting 
or  omitting  to  put  a  particular  question,  or  for  honestly 
taking  a  view  of  the  case  which  may  turn  out  to  be  quite 
erroneous.  If  he  were  so  liable,  counsel  would  perform 
their  duties  under  the  peril  of  an  action  by  every  disap- 
pointed and  angr}-  client.  We  think,  therefore,  that  no  action 
lies  against  the  defendant  for  consenting  to  withdraw  a  juror, 

o  o  o  2 
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1860.       even  though  contrary  to  the  client^s  instructions,  provided 

)^^^*^      it  be  done  bona  fide,  as  the  jury  have  found  it  was  done. 
SwiiirBii  .  . 

9'  The  other  complaint  made  in  the  first  count  is,  that  the 

liORD 

Chilmsford.  defendant  agreed,  on  the  plaintiff^s  behalf,  that  the  estate 
should  be  given  up  and  a  conveyance  of  it  be  executed  by 
the  plaintiff.  As  to  this,  the  plaintiff  has  always  contended 
that  the  defendant  had  no  authority  or  power  to  make  such 
an  agreement,  that  it  was  not  binding,  and  that  the  agree- 
ment was  a  nullity ;  and  we  are  of  opinion,  that  although 
a  counsel  has  complete  authority  over  the  suit,  the  mode  of 
conducting  it,  and  all  that  is  incident  to  it — such  as  with- 
drawing the  record,  withdrawing  a  juror,  calling  no  wit- 
nesses, or  selecting  such  as,  in  his  discretion,  he  thinks 
ought  to  be  called,  and  other  matters  which  properly  belong 
to  the  suit  and  the  management  and  conduct  of  the  trial — 
we  think  he  has  not,  by  virtue  of  his  retainer  in  the  suit, 
any  power  over  matters  that  are  collateral  to  it.  For 
instance,  we  think,  in  an  action  for  a  nuisance  between 
the  owners  of  adjoining  land, — however  desirable  it  may 
be  that  litigation  should  cease  by  one  of  the  parties  pur- 
chasing the  property  of  the  other,  we  think  the  counsel 
have  no  authority  to  agree  to  such  a  saie  and  bind  the 
parties  to  the  suit  without  their  consent,  and  certainly  not 
contrary  to  their  instructions,  and  we  think  such  an  agree- 
ment would  be  void. 

With  respect  to  the  case  before  us,  we  consider  that  this 
was  the  decision  of  the  Master  of  the  Rolls  and  of  the  Liords 
Justices  on  appeal,  and  was  the  opinion  of  Mr.  Justice 
Crowder  when  the  case  was  before  the  Common  Pleas.  If 
the  act  of  compromise  was  a  nullity,  the  rights  of  the  plain- 
tiff remain  the  same  and  are  i^ninjured.  But  then  it  is  said 
she  has  been  put  to  expenses,  and  has  incurred  costs,  in 
resisting  attempts  to  enforce  the  agreement  of  compromise 
in  the  Common  Pleas    and    in   Chancery.      But  it  is  a 
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general  rule  of  law,  that  to  subject  a  person  to  law  proceed-        i860, 
ings  without  malice  gives  no  cause  of  action.     The  Courts      ^^"^"^^ 
of  equity  awarded  such  costs  as  the  law  allows.  We  think  she  «. 

cannot  in  this  action  recover  more.  (See  Doe  v.  Filliter  {a)  Cueuisfobd. 
and  the  authorities  there  cited,  and  CottereJly.  Jones  {b).) 
The  Court  of  Common  Pleas  thought  fit  not  to  give  her 
costs,  and  we  think  it  must  be  taken  that  she  was  not 
entitled  to  them,  and  cannot  claim  them  in  this  action.  (See 
Maiden  v.  Fyson  (c),  and  especially  that  part  of  the  judg- 
ment in  page  301.)  We  think  the  law  is  as  we  have  stated, 
and  there  arc  other  instances  in  the  law  which  illustrate 
this.  No  action  lies  for  a  prosecution,  however  groundless, 
which  has  occasioned  costs,  unless  the  prosecution  was  also 
malicious ;  nor  will  any  action  lie  for  extra  costs,  however 
unfounded  a  suit  may  be,  and  even  though  it  was  brought 
vexatiously.  On  these  grounds  then  that  no  action  will  lie 
against  counsel  for  any  act  honestly  done  in  the  conduct  or 
management  of  the  cause — including  the  withdrawing  a 
juror, — and  that  the  residue  of  the  complaint  is  that  the 
defendant  did  a  void  act,  and  exposed  the  plaintiff  to  legal 
proceedings,  for  which,  if  done  bona  fide,  no  action  lies 
against  any  one,  the  words  "  wrongfully  "  and  "  fraudu- 
lent** in  the  declaration  ought  to  have  been  proved,  and 
therefore  the  direction  was  right. 

We  have  assumed  (for  the  purpose  of  giving  judgment) 
that  no  authority,  in  fact,  was  given  to  the  defendant  to 
make  any  compromise,  and  even  that  contrary  instructions 
may  have  been  given,  and  that  the  defendant  was  aware  of 
this.  It  is  not,  however,  to  be  understood  that  we  have 
formed,  or  that  we  express,  any  opinion  either  way.  If  the 
defendant,  under  the  circumstances  we  have  assumed,  be 
not  liable  in  this  action  (as  we  think  he  is  not),  he  would 

(a)  13  M.  &  W.  47.  (6)  11  C.  B.  713. 

(c)  11  Q.B.  292. 
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a  fortiori  not  be  answerable,  if  be  had  aathorit}^  or  had 
reasonable  ground  for  believing  that  he  had,  and  was  not 
»•  acting  contrary  to  express  or  implied  instructions. 

Chelmsfobd.  We  desire  also  to  express  no  opinion  as  to  the  propriety 
of  an  advocate  in  all  cases  adopting  his  own  view  of  a  case 
against  the  instructions  of  his  client,  because  he  is  not 
liable  to  an  action  for  doing  so. 

I  entirely  concur  in  the  judgment  of  my  learned  brothers, 
and  in  the  reasons  assigned  for  that  judgment,  but  my 
own  opinion  goes  somewhat  beyond  theirs  as  to  the  duties 
and  responsibilities  of  a  barrister ;  and  I  think  it  right  to 
express  my  own  opinion,  that  provided  an  advocate  acts 
honestly,  with  a  view  to  the  interests  of  his  client,  he  is  not 
responsible  at  all  in  an  action.     It  seems  admitted  on  all 
hands  that  he  is  not  responsible  (oj  ignorance  of  law,  or  any 
mistake  in  fact,  or  for  being  less  eloquent  or  less  astute 
than  he  was  expected  to   be.      According  to  my  view  of 
the  law  a  barrister,  acting  with  perfect  good  faith  and  with 
a  single  view  to  the  interests  of  his  client,  is  not  respon- 
sible for  any  mistake  or  indiscretion  or  error  of  judgment 
of  any  sort ;  and  if  he  imagines  he  has  authority  to  make 
a  compromise   when   he   really  has  not — this  is    a   mis- 
take either  in  law  or  fact ;  or  if,  in  spite  of  instructions 
to  the  contrary,  he    enters  into  a  compromise,  believing 
that  it  is  the  best  course  to  take,  and  that  the  interest  of 
his  client  requires  it,  this    is    but  an   indiscretion   or   an 
error  in  judgment  if  done  honestly ;  and  it  appears  to  me 
that,  neither  for  the  one  nor  the  other,  can  any  action  be 
maintained  against  him,  and  I  should  have  been  willing  to 
put    my  judgment  on    that    ground ;    and   our  lamented 
Brother  fVatson,  who  heard  the  whole  of  the  argument, 
was  entirely  of  the   same   opinion,    and    therefore  would 
certainly  have  concurred  in  our  judgment  that  the  rule 
for  a  new  trial  be  discharged.  Rule  discharged. 
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Bone  r.  Erless.  juneVi. 

X  HIS  cause  having  been  referred  to  one  of  the  Masters  on  a  rule  to 
of  the  Court,  pursuant  to  the  Common  Law  Procedure  onTspedaf""* 
Act,  1854,  the  Master  stated  a  special  case,  under  the  5th  casf.  stated 

*  under  the  5th 

section,  which  was  as  follows: —  section  of  the 

(Common  Law 

The  declaration  contained  the  money  counts. — Pleas:  Procedure  Act, 

Never  indebted,  and  set-off.  E.,  the  owner 

The  action  was  brought  by  the  plaintiff  (captain  of  the  ord^r  tfT'em^ct 

"Pioneer'')  against  the  defendant  (the  owner)  for  salary,  Jhe^xu/kish' 

&c. :  and  I  have  found  a  verdict  for  the  plaintiff  for  426/.,  Government, 

'■  '   authorized  d., 

subject  to  be  reduced  by  the  sum  of  200/.  if  the  Court  *>»?  "g®"^'  *® 

bribe  the 

shall  be  of  opinion  that  the  defendant  is  entitled  to  set  off  officials  of  that 

Government. 
that  sum.  B.  accordingly 

The   plaintiff  sailed  to  Constantinople   in  September,  /o^  650o/; 
1856,  with  directions  from  the  defendant  to  sell  the  vesseL  ^2d^(^  e..  and 
There  was  a  diflSculty  in  effecting  the  sale,  and  the  plaintiff  ^^^J^  ^Jj 
informed  the  defendant  that  in  order  to  effect  a  sale  it  was  received  the 

whole  sum  of 

necessary  to  bribe  the  Turkish  officials,  and  he  authorized  6500/.  from  the 

government. 

the  plaintiff  to  do  so.     He  directed  the  plaintiff  to  inform  The  case  suted 
him  of  the  nctt  price  offered  for  the  vessel     The  plaintiff  transaction  was 
telegraphed  from   Constantinople,  **  Sold  six  thousand."  governTnent.^ 
The  defendant  telegraphed  in  reply,  "  Sale  confirmed."  the^^fficX  ^'^ 
The  defendant  wrote  to  the  plaintiff  to  say  he  had  acreed  ^®?^»  ^"*  ^^ 

t  •'  ^  not  pay  over 

to  sell  the  "  Pioneer"  for  6000/.  nett ;  the  price  to  be  paid  t^>e  remaining 

^  *^     200/.— -»e/d; 

for  the  vessel  being  6500/.,  and  the  500/.  to  be  paid  by  him  that  E.  was 

entitled  to 

to  the  Turkish  officials  for  effecting  the  sale,  which  sum  recover  the 
I  find  that  he  agreed  to  pay.     I  find  that  the  defendant 
ratified  this  sale,  and  assented  to  the  application  of  the 
500/i,  and  that  this  was  a  firaud  on  the  Turkish  government. 
The  6500/.  was  paid  to  the  plaintiff  by  the  Turkish  govern- 
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1860.        ment.    The  plaintiff  remitted  to  the  defendant  6000Z.  The 
^^'T^'"*^      plaintiff  paid  300i  to  some  of  the  officers;  but  he  did  not 

»  **  pajy  as  he  had  agreed  to  do,  200L  to  one  J.  U.,  an  official 

who  had  been  instrumental  in  effecting  the  purchase  of  the 
vessel ;  and  the  plaintiff  still  retains  that  sum  in  fraud  of 
J.  H.  I  find  that  500/.  is  not  an  unusual  sum  to  pay  on 
such  a  sale,  and  the  vessel  could  not  have  been  sold  for  the 
price  it  obtained  unless  the  plaintiff  had  agreed  to  pay  that 
sum. 

If  the  Court  is  of  opinion  that  the  defendant  is  entitled 
to  set  off  this  sum  as  retained  by  the  plaintiff,  the  verdict 
will  be  reduced  by  that  amount :  if  not,  the  verdict  will 
stand. 

Hannen^  for  the  plaintiff,  in  this  Term  (June  5),  moved 
for  a  rule  to  shew  cause  why  the  verdict  should  not  be 
entered  for  the  plaintiff  for  the  sum  of  4267. — It  is  submitted 
that  a  rule  to  enter  up  judgment  is  a  convenient  and 
proper  mode  of  proceeding  under  the  5th  section  of  the 
Common  Law  Procedure  Act,  1854,  which  provides  that 
**  the  arbitrator  may  state  his  award,  as  to  the  whole  or  any 
part  thereof,  in  the  form  of  a  special  case  for  the  opinion  of 
the  Court,  and  when  an  action  is  referred,  judgment,  if  so 
ordered,  may  be  entered  according  to  the  opinion  of  the 
Court ;"  and  such  a  form  of  proceeding  is  in  analogy  to  the 
ancient  practice  of  moving  to  confirm  the  Master  s  report. 

Per  Curiam. — You  may  take  a  rule. 

Rowley  now  shewed  cause. — The  plaintiff  has  received 
the  6500/.  to  the  use  of  the  defendant,  and  he  cannot  retain 
any  part  of  that  money  as  against  the  defendant.  The 
200/.  not  having  been  paid  over,  the  defendant  is  entitled 
to  it.     [Bramweli,  B. — The  Master  found  that  the  plaintiff 
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had  agreed  to  pay  200/.  to  J.  H.,  and  that  that  was  an        I860, 
agreement   which   he   was    empowered   to  make  by   the      ^^*^^ 
defendant     Suppose  it  was  a  mere  debt  o{  honour  from  v- 

him.]     As  agent,  the  plaintiff  is  estopped  from  disputing 
the  title  of  his  principal  to  the  money. 

Bovill  and  Hannen^  in  support  of  the  rule.  —  The 
arrangement  was  that  the  defendant  never  should  receive 
more  than  the  6000i  [Afor^in,  B.—The  whole  6500/. 
was  the  money  of  the  defendant,  the  owner  of  the  ship.] 
The  plaintiff  was  to  pay  500/.  to  the  officials,  and  the 
transaction  was  a  fraud  on  the  Turkish  government  No 
Court  will  lend  its  aid  to  a  man  who  founds  his  cause  of 
action  upon  an  immoral  or  illegal  act :  in  such  case  the 
maxim  potior  est  conditio  possidentis  applies :  Holman  v. 
Johnson  {a).  The  plaintiff  having  a  valid  and  legal  claim 
for  426/.,  the  defendant  must  rely  on  the  illegal  agreement 
to  cut  it  down.— They  referred  to  Fisher  v.  Bridges  (i), 
Fivaz  V.  NichoUs  (c),  Simpson  v.  Bhss  (</),  Ex  parte  Dell(e)f 
Farmer  v.  Russell  (f)  and  McKinnell  v.  Robinson  {g). 

Martin,  6.— It  is  clear  that  the  defendant  is  entitled 
to  the  benefit  of  the  set-off.  Whatever  right  the  Turkish 
government  may  have  to  complain  of  the  fraud,  the 
plaintiff  in  this  action  cannot  set  it  up.  The  defendant 
n)akes  out  his  title  to  recover  6500/.  by  proving  the  sale  of 
his  ship  for  that  sum,  and  it  is  the  plaintiff  who  is  relying 
on  the  illegal  agreement  in  order  to  justify  the  non-pay- 
ment of  any  part  of  that  money. 

Bramwell,  B. — I  concur  with  my  brother  Martin.   The 

(a)  Cowp.  341.  343.  (e)    1  M.  &  Sel.  751. 

}h)  3  £.  &  B.  642.  (/)  1  B.  &  P.  296. 

(c)  2  C.  B.  501.  {g)  3  M.  &  W.  434. 

(d)  7  TauDt.  246. 
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1860.        defendant  does  not  seek  to  enforce  the  illegal  contract. 
The  6500iL  was  received  to  the  defendant's  use,  with  an 
authority  tojapply   500J1   in  a  particular    manner.     Be- 
fore  the  whole  had  been  so  applied  the  authority  as   to 
party  viz.  the  200Z.  now  in  question,  was  countermanded. 
The  case  therefore  falls  within  the  principle  upon  which 
Haitelaw   v.   Jackion  (a)  was    decided^   viz.    that    where 
money  is  paid  upon  an  illegal  agreement  it  may  be  reco- 
vered back  before  the  execution  of  the  agreement,  though 
not  afterwards.     In  McKinneU  v.  Robinson  {b)  the  money 
was  lent  for  a  purpose  prohibited  by  statute,  to  be  then 
immediately  applied  to  such  purpose,  and  could  not  be  re- 
covered back  because  the  illegal  purpose  had  been  fulfilled. 
Besides,  here  the  authority  was  to  pay  the  money,  and  the 
authority  has  not  been  pursued,  for  the  money  has  not 
been  paid. 

Channell,  B. — I  am  of  the  same  opinion.     If  it  were 
necessary  for  the  defendant  to  rely  on  the  illegal  contract  in 
order  to  recover  this  money,  he  could  not  do  so.  But  the  real 
nature  of  the  case  is,  that  the  plaintiff  received  the  whole 
of  the  money  upon  the  sale  of  the  defendant's  ship,  and 
now  claims  to  retain  part  of  the  money  upon  the  illegal 
arrangement,  which,  however,  he  has  not  carried  out     He 
might  have  discharged  himself  by  actual  payment  of  the 
money,  but  he  has  not  paid  it :  the  illegality  would  have 
been  the  payment  for  the  illegal  purpose.     Before   that 
was  done  the  defendant  claimed  the  money,  and  was  en- 
titled to  recover  it     Therefore  the  rule  will  be  absolute  to 
enter  a  verdict  for  226/. 

Rule  absolute  accordingly. 

(a)  8  B.  &  C.  221.  (A)  3  M.  &  W.  434. 
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PRINCIPAL     MATTERS. 


ACCIDENT. 
See  Assurance  against  Accident. 

AFFAIRS  OF  STATE. 
Slstf  Evidence,  (1). 

AFFILIATION,  ORDER  OF. 
See  Evidence,  (3). 

AGENT. 

'See  Attorney,  (I). 
Bond. 
Landlord  and  Tenant, 

(1),  (4). 
Statute  of  Frauds,  (1). 

AGREEMENT. 

See  Contract,  (1),  (2). 
Judgment. 

ROVALTT. 

Setoff. 

Transfer  of  Debt  by  Consent  of 
Debtor^  Creditor^  and  Third 
Party,  Lodging  order  withBanker. 

W.  being  indebted  to  the  plaintiffs 
and  unable  to  pay  them,  agreed  with 


the  defendants  that  they  should  dis- 
count bills  to  be  drawn  by  W.  and 
accepted  by  the  plaintiffs  for  2600/. 
The  plaintiffs  handed  the  accept- 
ances to  the  defendants.  The  de- 
fendants* manager  asked  the  plain- 
tiffs when  they  required  the  money. 
The  plaintiffs  said  they  did  not  want 
the  money  until  the  next  day,  but 
afterwards  said  they  would  take 
2000/.  that  evening.  The  manager 
said  he  would  not  hand  the  check 
for  that  amount  to  the  plaintiffs  but 
would  give  it  to  W.'s  clerk,  and  that 
he  should  require  W.'s  order  for  pay- 
ment of  the  balance.  W.'s  clerk  got 
the  check  for  2000/.,  and  handed  it 
to  the  plaintiffs,  and  the  plaintiffs, 
on  the  same  evening,  handed  to  the 
defendants  an  order  by  W.  for  pay- 
ment of  the  balance  to  the  plaintiffs. 
— Heldy  that  it  was  a  question  for 
the  jury  whether  from  tne  time  of 
lodging  the  order  the  defendants 
held  the  money  for  the  plaintiffs  and 
not  for  W.  G.  Noble  and  J.  A. 
Noble  V.  The  National  Discount 
Company,  225 

ALMANACK. 
See  Distress,  (1). 
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APPEAL. 


ARBITRATION 


ANNUITY. 
See  SuccES8iOH  Duty. 

APPEAL. 

(I).  JUowance  o/,  under  Zlih  see- 
ium  oj  Common  Law  Procedure 
Act,  1854. 

Under  the  37th  lection  of  the 
Common  Law  Procedure  Act,  1854. 
the  Coort  maj  allow  an  appeal 
though  no  notice  has  been  given  and 
the  application  is  not  made,  until 
after  the  expiration  of  four  dajs  from 
the  time  of  the  decision  complained 
of.     Lord  Ward  t.  Lumley^       656 

(2).  TrammuMion  to  Couri  of  Case 
itated  by  Justices,  under  20  &  21 
Vict.  c.  43,  s.  2. 

By  the  20  &  21  Vict.  c.  43,  s.  2, 
which  empowers  justices  to  state  a 
case  for  the  opinion  of  the  superior 
Courts,  it  is  enacted,  that  the  appel- 
lant "  shall  within  three  days  after 
receiving  such  case  transmit  the 
same  to  the  Court  named  in  his  ap- 
plication, 6r8t  giving  notice  in  wri- 
ting of  such  appeal,  with  a  copy  of 
the  case  so  stated  and  signed,  to  the 
other  party." — Held,  that  the  trans- 
mitting the  case  to  the  Court,  and 
the  giving  notice  with  a  copy  of  the 
case  to  the  respondent  within  the 
time  named,  are  conditions  prece- 
dent to  the  right  of  the  appellant  to 
have  the  case  heard  ;  and  that  an 
objection  arising  from  the  omission 
to  do  so  canuot  be  waived. 

Quare,  whether  it  might  not  be 
sufficient,  if  the  appellant  had  done 
all  in  his  power  to  comply  with  the 
statute,  though  he  might  have  failed 
to  give  such  notice  oruT  a  copy  of  the 
case  to  the  respondent  within  the 
proper  time,  if  such  failure  arose 
from  the  respondent  keeping  out  of 


the  way.      Morgan^  appeUaniy  Ed" 
\  wards,  respondenif  415 


(3).  Right  to  begin. 

According  to  the  practice  of  the 
Court  of  Exchequer,  on  appeals  opoo 
cases  stated  under  the  12  &  13 
Vict.  c.  45,  s.  1 1 ,  the  respondent  is 
entitled  to  begin.  TAe  Liverpool 
\  Library,  appeilaniSt  v.  the  Majfor, 
\  Aldermen,  and  Burgesses  of  the 
Borough  of  Liverpool^  respondents^ 
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APPRENTICE. 
See  Escrow. 

ARBITRATION. 
See  Covn,  (3). 

(1).  Award  made  upon  Opinion  of 
Third  Party. 

On  a  reference  to  two  arbitrators, 
the  parties  consented  that  the  arbi- 
trators might  consult  a  third  person. 
The  arbitrators  agreed  to  be  bound 
by  his  opinion  on  two  of  the  ques- 
tions referred,  and  having  adopted 
this  opinion  without  exercising  their 
own  judgment  upon  the  matters, 
made  their  award  accordingly. — 
Held:  First,  the  award  was  invalid. 

Secondly,  that  the  defence  was 
admissible  under  a  plea  of  "  nul  tiel 
agard."     Whilmore  v.  Smithy      824 

(2).  Reference  by  Judge's  Order 
under  the  Common  Law  Procedure 
Act,  1854.  Time  for  making 
Award.    Setting  aside.     Practice. 

On  hearing  the  *  parties,  and  by 
consent,  a  Judge  made  an  order 
referring  a  cause  to  an  arbitrator  to 
be  named.  On  the  Ut  of  July, 
1859,  on  hearing  the  parties,  a  fur- 
ther crder  was  made  professing  to 
be  under  the  Common  Law  Proce- 
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dure  Act.  1854,  by  which  the  arbi- 
trator was  named  and  certain  terms 
added  by  the  Judge  against  the  will 
of  the  plaintiff.  The  order  gave 
power  to  the  arbitrator  "  to  adjourn 
from  time  to  time,"  but  mentioned 
DO  time  within  which  the  award  was 
to  be  made.  Meetings  were  held  on 
the  25th  of  November,  1859,  and 
the  3rd  of  February,  1860,  which 
both  parties  attended.  On  the  last 
named  day  the  arbitrator  adjourned 
for  the  purpose  of  making  his  award. 
The  award  was  made  on  the  28th  of 
March,  and  notice  of  it  given  to  the 
parties  on  the  3rd  of  April.  The 
Court  refused  to  set  aside  the  award 
on  the  ground  that  it  was  made  after 
the  arbitrator's  power  had  expired, 
being  more  than  a  month  after  the 
last  meeting. 

A  motion  to  set  aside  an  award 
founded  upon  a  Judge  s  order,  made 
under  the  3rd  section  of  the  Com* 
mon  Law  Procedure  Act,  1854,  may 
be  made  on  ao  affidavit  setting  out 
the  Judge*s  order  without  making 
the  order  a  rule  of  Court.  Watson 
V.  Bennett,  831 

ARREST  OF  JUDGMENT. 
See  Costs,  (2). 

ASSIGNMENT  OF  DEBT. 

See  AOBEEMENT. 

ASSURANCE  AGAINST  ACCI- 
DENT. 

(1).  Evidence  of  Death  from  Injury 
caused  by  Accident, 

H.  effected  with  the  defendants  a 
policy  of  assurance  whereby  they 
agreed  that  if  he  should  sustain  any 
injury  caused  by  accident  or  vio- 
lence, within  the  meaning  of  that 
policy  and  the  conditions  thereto, 
and  should  die  from  the  effects  of 
such  injury  within  three  calendar 
months  from  the  happening  thereof, 
then  the  funds  and  property  of  the 
defendants    should   be   subject  and 


liable  to  pay  the  sum  thereby  as- 
sured. The  policy  contained  a  pro- 
viso that  no  claim  should  be  made 
in  respect  of  any  injury,  unless  the 
same  should  be  caused  by  some  out- 
ward and  visible  means,  of  which 
satisfactory  proof  could  be  furnished 
to  the  directors.  On  a  Saturday 
afternoon  H.  went  to  Brighton  by 
railway,  having  a  ticket  which  enti- 
tled him  to  return  by  it  on  the  fol* 
lowing  Monday.  About  7  o'clock 
on  Monday  evening  he  left  his  lodg- 
ings, having  expressed  an  intention 
to  bathe  before  he  returned  to  Lon- 
don. His  clothes  were  found  on 
the  steps  of  a  bathing  machine,  and 
about  six  weeks  afterwards  a  body 
was  washed  ashore  on  the  Essex 
coast,  which  his  brother  and  some 
acquaintances  deposed  at  an  inquest 
was  his  body,  but  the  jury  found 
that  it  was  the  body  of  a  person 
unknown. — Held,  that,  assuming  II. 
was  drowned  whilst  bathing  and  that 
the  body  found  was  his  body,  still 
there  was  no  evidence  that  he  died 
from  an  injury  caused  by  accident 
within  the  meaning  of  the  policy. 
Julia  Trew  and  Gardner  Hiorns^ 
Executrix  and  Executor  of  Frederick 
Hiarns,  deceased,  v.  The  Railway 
Passengers  Assurance  Company, 

211 

(2).  Disability  to  follow  Usual 
Occupation, 

A  policy  of  insurance  against  acci- 
dent contained  a  proviso,  *'ihat  in 
case  such  accident  shall  not  cause 
the  death  of  the  insured  immediately, 
but  shall  cause  any  bodily  injury  to 
the  insured  of  so  serious  a  nature  as 
wholly  to  disable  him  from  following 
his  usual  business,  occupation  or 
pursuits,  the  Company  will  pay  to 
the  insured  a  compensation  in  money 
at  the  rate  of  5/.  per  week  during 
the  continuance  of  such  disability." 
The  insured,  a  solicitor  and  registrar 
of  a  county  court,  sprained  his  ankle 
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sererelj,  and  wu  confiiied  to  his 
bedroom  for  some  weeks,  being  un- 
able to  get  down  stairs.  He  was 
prevented  from  passing  his  accounts 
as  registrar  and  from  attending  at 
various  places  at  which  he  was  re- 
quired to  complete  purchases  for  his 
clients. — Held^  bj  the  Court  of  Ex- 
chequer and  afterwards  bj  the  Court 
of  Exchequer  Chamber,  affirming  the 
judgment  ofthe  Court  of  Exchequer, 
that  inasmuch  as  the  plaintiff  was  so 
disabled  as  to  be  incapable  of  follow- 
ing his  usual  occupation,  business  or 
pursuits,  he  was  '*  wholly  disabled 
from  following  his  usual  occupation, 
business  or  pursuits'*  within  the 
meaning  of  the  policy.  Hooper  y. 
The  Accidental  Death  Insurance 
Company^  546 

ATTACHMENT. 
See  Prohibition. 


ATTORNEY. 

See  AsauvANCB  against    Acci- 
dent, (2). 
Infant. 

(1),   Consent  of  London  Agent  to 
Judge  s  Order, 

P.  having  recovered  judgment 
against  F.,  the  sheriff,  on  the  1 5th 
April,  seized  F/s  goods  in  Hampshire 
under  a  fi.  fa.  in  that  action,  and  left 
a  man  in  possession.  On  the  same 
day  F.  executed  a  bill  of  sale  to  W., 
and  a  writ  of  fi.  fa.  in  an  action 
by  W.  against  F.  was  lodged  with 
the  sheriff  for  execution.  On  the  1st 
of  May,  F.  was  taken  in  Middlesex 
under  a  writ  of  ca.  sa.  issued  on  P.'s 
judgment,  and  thereupon  P.'s  attor- 
ney, at  Southampton,  immediately 
wrote  to  request  the  sheriff  to  with- 
draw from  possession  under  the  fi.  fa. 
The  officer  received  the  letter,  but 
his  man  continued   in  possession  of 


i  the  goods  and  did  not  in  fiict  with- 
i  draw.  The  officer,  however,  told  W. 
that  he  would  hold  for  him  under  the 
writ.  A  summons  was  taken  out  to 
set  aside  the  ca.  sa.  for  irregularity, 
when  F.  was  discharged  oat  of 
custody,  and  an  order  was  made  by 
consent,  ''that  on  payment  of  the 
judgment  debt  on  a  certain  day  no 
sa.  ca.  should  be  issued,  but  in  the 
meantime  the  plaintiff  should  be  at 
liberty  to  proceed  on  the  fi.  fit.  already 
issued,  and  wsder  which  the  sheriff 
of  Hants  is  now  im  passessiom.  The 
consent  to  the  order  was  given  by 
the  London  agent  of  W.,  who  was  the 
agent  for  F.  in  the  action  against  him 
by  P.  W.  knew  nothing  ofthe  terms 
ofthe  order  at  the  time  it  was  made, 
and  when  he  heard  of  it,  took  nosteps  to 
set  it  aside. — Held^  in  the  Exch«}uer 
Chamber  (affirming  the  opinion  of 
the  Judges  in  the  Court  below),  that 
W.  was  bound  by  the  consent  <^  his 
London  agent  to  the  order,  and 
thereby  precluded  from  contesting 
that  the  sheriff  was  in  possession 
under  P.'s  writ.     Withers  y.  Parker^ 
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(2).  Defamation  by,  when  acting  as 
Advocate, 

K.  being  charged  by  the  plaintiff 
with  an  assault  committed  in  turning 
him  out  of  certain  premises  in  which 
he  had  agreed  to  sell  wine  on  com- 
mission under  an  agreement,  with  J.; 
the  defendant,  an  attorney,  appeared 
for  K.,  and  stated  that  J.  had  suffi- 
cient reasons  for  determining  the 
agreement;  that  he  had  been 
plundered  by  the  plaintiff  to  a  fright- 
ful extent. — He/d,  that  no  action  lay 
against  the  defendant  for  the  words 
so  uttered  by  him  in  defence  of  his 
client. 

An  attorney  acting  as  an  advocate 
has  the  same  privilege  as  counseL 
Machay  v.  Ford^  192 


BANKER. 
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AUDITOR- 
See  Election  Auditor. 

AWARD. 
See  Arbitration,  (1),  (2). 

BANKER. 

Draft  by  Customer  without  taking 
into  account  guarantee  or  sums 
placed  to  his  debit ;  Notice  of  dis' 
continuance  of  course  of  dealing, 

C,  a  merchant,  who  received  con- 
signments of  goods  from  abroad,  was 
accustomed  to  deliver  to  a  Bank, 
where  he  kept  an  account,  the  bills 
of  exchange  drawn  on  him  against 
such  consignments,  together  with 
the  bills  of  lading.  The  Bank  paid 
the  bills  of  exchange,  and  placed  the 
amount  to  C.'s  account,  and  they 
handed  over  the  bills  of  lading  to  a 
broker  on  receiving  his  undertaking 
to  repay  the  amount  of  the  bills  of 
exchange  out  of  the  proceeds  of  the 
goods  when  sold.  On  these  occa- 
sions, if  the  sum  so  placed  to  C.'s 
debit  was  taken  as  an  actual  debit, 
his  account  was  overdrawn,  but  if 
that  sum  was  not  regarded  there  was 
a  balance  in  his  favour.  C.  was, 
nevertheless,  allowed  to  draw  against 
his  cash  account  as  if  the  amount 
advanced  had  not  been  placed  to  his 
debit.  At  length,  some  goods  re- 
maining unsold,  and  the  market  price 
having  gone  down,  the  Bank  refused 
to  pay  a  check  drawn  by  C,  where- 
upon he  brought  an  action. — Held, 
that  it  was  properly  left  to  the  jury 
to  say  whether  the  course  of  dealing 
between  C.  and  the  Bank  was  on  the 
footing  that  he  was  to  be  allowed  to 
draw  against  the  cash  part  of  his  ac- 
count, and  that  the  sums  guaranteed 
by  the  broker  were  not  to  be  taken 
into  account  against  him,  unless  the 
goods  failed  to  satisfy  them ;  or 
whether  the  Bank  was  merely  in  the 


habit  of  indulging  him  by  allowing 
him  to  overdraw  his  account ;  and  if 
the  former,  that  C.  was  entitled  to  a 
reasonable  notice  that  the  Bank  de- 
clined to  continue  that  course  of 
dealing.  Cumming  v.  Royal  Bank  of 
Liverpool^  95 

BANKRUPT. 

See  Guarantee. 

80MMARY  Procedure  on  Bills 
OF  EIxchange  Act,  1865. 

BANKRUPT  LAW  CONSOLIDA- 
TION ACT,  1849. 

(12  &  13  Vict.  c.  106,  s.  178.) 

(1)  Liability  to  pay  money  on  Con* 
tingency. 

In  May,  1857  V.,  the  plaintiflFand 
defendant  as  his  sureties,  gave 
their  joint  and  several  promissory 
note  to  H.  for  timber  supplied  by  H. 
to  V.  The  note  was  payable  on  the 
1st  of  January,  1858.   In  November, 

1857.  v.  executed  an  assignment  for 
the  beneGt  of  his  creditors,  under 
which  the  plaintiff  ultimately  received 
a  dividend.  In  December,  1857,  the 
defendant  became  bankrupt,  and 
obtained  his  certificate.    In  January, 

1858,  the  plaintiff  paid  the  note,  and 
afterwards  commenced  this  action 
against  the  defendant,  his  co- 
surety, to  recover  contribution. — 
Held,  that,  inasmuch  as  the  payment 
by  the  plaintiff  was  within  six  months 
from  the  time  of  the  filing  of  the 
petition  by  the  defendant,  the  plain- 
tiff had  a  right  not  merely  to  claim 
but  to  prove  against  the  estate  of  the 
defendant,  in  respect  of  his  liability 
to  contribution  "  as  a  liability  to  pay 
money  on  a  contingency,"  within  the 
178th  section  of  the  Bankrupt  Law 
Consolidation  Act,  1849 ;  and,  con- 
sequently, that  the  bankruptcy  and 
certificate  of  the  defendant  were  an 
answer  to  the  action.  Adkins  v. 
Farrington,  586 
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(2).  Right  o/Attigneet  bg  relation 
to  Landtohich  descended  to  perton 
adjudicated  Bankruiit  under  5 
Geo.  2.  e.  30,  and  uncerlificaled. 
Slalule  of  Limitaliont, 

B.  having  l)«coine  bankrupt  in 
I8l'3,  while  the  S  Geo.  2,  c.  30,  was 
in  force,  an  assignee  was  appointed 
who  died  in  1840.  In  1844,  and  af- 
ter the  passing  of  the  1  Wm.  4.  c.  56, 
certain  lands  came  to  the  bankrupt 
by  descent  which  he  conveyed  to  the 
defendants  in  the  following  year.  The 
bankrupt  died  in  1853  without  ever 
having  obtained  a  certificate.  In 
1858  the  plaintiHa  were  appointed 
assignees  under  the  bankruptcy,  and 
recovered  the  land  in  question  by 
ejectment.  In  detinue  for  the  title 
deeds: — Held,  first,  that  by  the  Bank- 
rupt Law  Consolidation  Act,  1849, 
(12  &  13  Vict.  c.  i06,  ss.  4.  142,)  on 
the  appointment  of  the  plaintiffs  as 
assignees,  the  property  in  the  land 
and  deeds  relating  to  it  vested  in 
them. 

Secondly,  that,  inasmuch  as  uittil 
the  appointment  of  the  plaintiffs  as 
assignees  there  was  no  detention  of 
the  deeds  adversely  to  them,  the 
Statute  of  Limitations  was  no  answer 
to  the  plaintiffs'  claim.  Hant  v.  Cot- 
teriU,  450 

BARRISTER. 
See  CounsEL. 

BASTARDY. 

See  Evidence,  (3). 

Corroboration  of  Tetlimony  of  Mo- 
ther. 
On  an  iafonnation  under  the  1  h% 
Vict.  c.  101,  ss.  2,  3,  against  a  per- 
son alle^d  to  be  the  father  of  a  bas- 
tard child,  more  than  twelve  months 
after  the  birth  of  the  child,  it  is  not 
necessary  that  the  testimony  of  the 
mother  that  defendant  paid  money 


BILL  OF  EXCHANGE. 

for  the  maiotenance  of  the  child 
within  twelve  months  after  its  birth 
should  he  corroborated.  Bodget, 
Appellant,  v.  Bennett,  Respondent. 
625 


BILL  OF  EXCHANGE. 


(I).  Failure  of  Contideralion. 

The  plaintiffs  and  W.,  who  were 
partners  in  a  firm  at  Rio  Janeiro, 
purchased  of  J.  a  bill  of  exchange 
drawn  by  him  on  the  defendants  at 
ninety  days'  sight,  and  agreed  to  pay 
J.  the  price  at  the  end  of  a  month. 
The  price  was  not  paid,  and  the  bill 
having  been  remitted  to  the  plaintiffs, 
they  sued  the  defendants  who  had 
accepted  it. — Held,  that  the  defen- 
dants were  not  liable,  since  there  was 
a  total  failure  of  consideration ;  and, 
as  that  would  have  beeD  a  defence 
to  an  action  by  the  plaintiflv  and  W., 
it  was  equally  available  against  the 
plaintiffs.     Attley  v.  Johnn/n,     137 

(2).  Aeceptanee  by  Partner  of  Bill 
not  Addrened  to  Ptace  of  Part- 
ner »hip  Biuinei$. 

The  defendant,  who  was  a  cheese- 
monger at  Woolwich,  carried  on  at 
Walworth  the  hosiery  trade  in  part- 
nerahip  with  C,  but  in  his  own  name. 
C.  accepted,  in  the  name  of  the  de- 
fendant, a  bill  of  exchange  drawn  for 
goods  supplied  to  the  partnership, 
and  which  was  addressed  to  the  de- 
fendant at  Woolwich.  Held,  that 
the  acceptance  was  binding  on  the 
defendant,  although  the  bill  was  not 
addressed  to  the  place  where  the 
partnership  business  was  carried  on : 
Per  Pollock.  C.  B.,  and  Martin,  B. 
Bramwell.  B.,  disseniiente.  Ste' 
pAeni  V.  Reynolds,  519 
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Description   of  Occupation  of 
Grantor, 

A  bill  of  sale  described  the  grantor 
as  J.  B ,  of  No.  9,  George  Street, 
MiDories,  in  the  city  of  London,  hotel- 
keeper.  The  affidavit  annexed  to 
the  bill  of  sale,  described  him  as  the 
said  J.  B.,  of  No.  9,  George  Street, 
Minories,  in  the  said  city  of  London, 
in  the  said  bill  of  sale  mentioned ; — 
Held,  that  there  was  no  sufficient  de- 
scription of  the  occupation  of  the 
grantor  of  the  bill  of  sale.  Pickard 
V.  BretZy  9 

An  affidavit  filed  with  a  bill  of  sale, 
and  stating  it  to  have  been  made  be- 
tween the  parties  residing  at  the 
places  and  of  the  occupations  therein 
mentioned,  is  a  sufficient  compliance 
with  the  17  &  18  Vict.  c.  36,  s.  1. 
Foulger  v.  Taylor,  George  Searby, 
Claimant^  Robert  WiUioxon,  Peter 
Rolt  and  George  Atoore,  Landlords, 

202 

BIRKENHEAD     IMPROVE- 
MENT    ACTS. 

(3  Wm.  4,  c.  Ixviii.  and  1  Vict. 
c.  xxxiii.) 

Penalty  for  acting  as  Commissioner 
without  being  qualified. 

The  6th  section  of  the  3  Wm.  4, 
c.  Ixviii.  (for  improving  the  town- 
ship of  Birkenhead),  provides  that 
no  person  shall  be  capable  of  acting 
as  a  Commissioner  in  the  execution 
of  that  Act,  unless  he  shall  have  the 
qualification  thereby  required.  Sec- 
tion 10  imposes  a  penalty  of  50/.  on 
any  person  who  shall  act  as  a  com- 
missioner without  being  qualified. 
The  1  Vict.  c.  xxxiii.  repealed  the 
provisions  of  the  3  Wm.  4,  c.  Ixviii., 
as  to  the  appointment,  number, 
mode  of  election  and  qualification  of 
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Commissioners.  Section  2,  after 
defining  the  number  of  the  new  Com- 
missioners and  transferring  to  them 
the  powers  of  the  former  Commis- 
sioners, enacts,  "  that  all  provisions 
in  the  former  Act  contained  in  refer- 
ence to  the  Commissioners  thereby 
appointed  shall  be  held  to  apply  to 
the  Commissioners  to  be  appointed 
under  this  Act  and  the  acts  of  such 
Commissioners,  in  the  same  manner 
as  if  the  same  were  re-enacted  and 
repeated  in  that  Act  (except  so  far 
as  the  same  are  repealed  by  or  are 
inconsistent  with  its  provisions),  and 
that  the  two  Acts  shall  be  construed 
together  as  one  Act."  Section  7 
requires  a  different  qualification,  but 
there  is  no  clause  in  the  1  Vict, 
c.  xxxiii.  which  in  terms  imposes  a 
penalty  on  persons  acting  as  Com* 
missioners  without  such  qualifica- 
tion.— Held,  that  a  person  who  acted 
as  a  Commissioner  under  the  1  Vict, 
c.  xxxiii.,  without  being  qualified  as 
required  by  that  Act,  was  liable  to 
the  penalty  imposed  by  the  3  Wm.  4, 
c.  Ixviii.     Gough  Y.  Hardman,   112 

BOND. 

Condition  in  Restraint  of  Trade, 

The  defendant,  on  being  appointed 
agent  for  the  sale  of  wine  and  spirits 
of  the  plaintiffs,  gave  to  them  a  bond, 
with  condition  that  the  defendant 
should  diligently,  honestly,  and  faith- 
fully serve  the  plaintiffs  as  such 
agent,  and  should  not  engage  in,  un- 
dertake, transact  or  do  any  business 
in  the  same  trade,  within  ten  miles 
of  the  town  of  T.  for  himself  or  any 
other  person  or  firm,  and  should  use 
his  best  endeavours  to  promote  the 
interest  and  increase  the  business 
and  connection  of  the  plaintiffs  ;  and 
should  faithfully  and  punctually  col- 
lect, account  for  and  pay  over  all 
debts  of  the  plaintifis. — Held,  that 
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the  restriction,  as  to  the  defendant 
doing  business  for  other  persons  in 
the  same  trade  within  the  particular 
district,  was  limited  to  the  time  he 
remained  in  the  plaintiffs'  service. 
King  and  Sheppard  v.  HameU^    106 

BRIBERY. 
See  Set-off. 

BRIDGE. 
See  Railway  Company,  (4). 

BUILDING  SOCIETY. 
See  Promissory  Note. 

Actum  againet  Shareholder  an  Co- 
venant in  Mortgage  Deed  to  pay 
Sub»eriptions, — Reference  to  Ar~ 
bitration. 

One  of  the  rules  of  a  Building 
Society  (made  in  pursuance  of  the 
10  Geo.  4,  c.  56,  s.  27,  and  4  &  5 
Wm.  4,  c.  40.  s.  7),  provided 
that  "  the  Board  for  the  time  being 
should  determine  all  disputes  whi^h 
might  arise  concerning  the  affiairs  of 
the  Company,  or  respecting  the  con- 
struction of  those  rules  or  any  of  the 
clauses  or  things  therein  contained, 
and  also  of  any  bye-laws,  additions, 
alterations,  and  amendments,  which 
shall  or  may  or  may  hereafter  arise 
between  the  trustees,  officers,  or 
other  shareholders  of  the  Company : 
and  the  decision  of  the  Board,  if  sa- 
tisfactory, shall  be  conclusive;  but 
if  not  satisfactory,  reference  shall  be 
made  to  arbitration,  pursuant  to  the 
.10  Geo.  4,  c.  56,  s.  27."  A  share- 
holder had  received  an  advance,  and 
executed  a  mortgage  deed,  whereby 
he  covenanted  to  pay  the  subscrip- 
tions and  interest  payable  on  his 
shares,  according  to  the  rules  of  the 
Society.  The  Society  having  brought 


an  action  on  thecovenant : — Heid^  that 
this  was  not  a  dispute  between  the 
Society  and  the  defendant  as  share- 
holder, but  oi  mortgagor^  and  there- 
fore that  the  case  was  not  within  the 
rule  and  the  action  was  maintainable. 
Farmer  and  others.  Trustees  of  the 
British  Building  and  Investment 
Company  v.  GileSf  753 

BURGESS   LIST. 
See  MimiciPAL  Corporation  Acts. 

CERTIFICATE. 
See  Costs,  (4). 

CHECK. 
See  Summary  Procedurr  on  Buas 

OF  EXCUANQR  AcT,  1855,(1). 

CLERK. 
See  Master  and  Servant,  (2). 

COMMON. 
Right  of,  for  fractional  part  of  Cow, 

To  an  action  on  the  case  for  dis- 
turbance of  a  right  of  common  by 
putting  cows  on  the  common  6eld, 
the  defendant  pleaded  that  he  was 
possessed  of  certain  land,  the  occu- 
piers whereof  had,  for  thirty  years 
before  the  suit,  &c,,  enjoyed  common 
of  pasture  in  the  field  for  **  one  cow 
and  three  fourth  parts  of  a  right  of 
common  of  pasture  for  another  cow ;' 
and  that  one  L.was  possessed  of  other 
land,  the  occupiers  whereof  had  for 
thirty  years,  &c.,  enjoyed  "one  fourth 
part  of  a  right  of  common  of  pasture 
for  one  cow,"  &c. :  that  the  defendant, 
in  respect  of  his  right  of  common  of 
pasture  for  one  cow  and  three  fourth 
parts  of  the  right  of  common  of  pas- 
ture  for  another  cow  in  his  own  right, 
and  in  respect  of  one  fourth  part  of 
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the  right  of  common  of  pasture  for 
one  cow,  as  the  servant  of  L.,  put 
two  cows  and  no  more  on  the  com- 
mon. 

Held^  that  the  plea  was  unintelli- 
gible and  bad. 

Qucere,  whether  a  man  can  pre- 
scribe for  a  right  of  common  ror  a 
fractional  part  of  a  cow.  NichoU 
and  Another  v.  Chapman^  643 

COMMON    I-AW    PROCEDURE 
ACT,  1852. 

See  Costs,  (4). 
Ejectment. 

COMMON    LAW    PROCEDURE 
ACT,  1854. 

See  Appeal,  (1). 

Arbitration,  (2). 
Equitable  Defence. 

STAlfP. 

Scrett. 

COMPANY. 
See  Contract,  (2). 

CONDITION. 

See  Bond. 

Railway  CoBiPANY,  (1). 

CONDITION  PRECEDENT. 

See  Appeal,  (2). 
Contract,  (1). 

CONTRACT. 

See  Evidence,  (2). 
Royalty. 

(1).  Condition  Precedent. 

To  a  declaration  on  an  agreement, 
stating  that  the  defendants  agreed  to 
buy  of  the  plaintiffs  667  tons  of  iron, 
to  be  shipped  from  Sweden  in  the 
months  of  June,  July,  August  and 
September,  and  in  about  equal  por- 
tions each  month,  at  15/.  10«.  per 
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ton  delivered,  on  arrival  in  London ; 
that  sellers  should  have  the  option  of 
commencing  shipments  in  May.  and 
also  of  completing  the  whole  by  the 
end  of  July ;  and  alleging  as  a  breach, 
the  refusal  to  accept  or  pay  for  the 
iron,  or  any  part  thereof;  the  defen- 
dants pleaded  that  the  plaintiffs  did 
not  avail  themselves  of  the  option  of 
commencing  shipments  in  May ;  that 
in  June  the  plaintiffs  shipped  21  tons, 
being  a  much  less  quantity  than  was 
required  to  be  shipped  during  that 
month  by  the  terms  of  the  contract ; 
thattheplaintiffsfailedtocompletethe 
shipment  for  the  month  of  June,  ac- 
cording to  the  terms  of  the  contract ; 
and  were  never  ready  to  deliver 
such  a  quantity  of  iron,  shipped  from 
Sweden  in  June,  as  is  specified  in 
the  contract,  and  were  not  ready  and 
willing  to  deliver  to  the  defendants 
the  said  small  quantity  shipped,  until 
after  the  defendants  had  notice  that 
plaintiffs  were  not  ready  and  willing, 
and  were  unable  to  fulfil  their  part 
of  the  agreement  with  reference  to 
the  quantity  of  iron  to  be  shij^ped  in 
June  ;  wherefore  the  defendants  re- 
fused to  receive  the  quantity  so  ship- 
ped during  the  month  of  June,  and 
gave  notice  to  the  plaintiffs  that  they 
refused  to  accept  the  residue  of  the 
iron. — Heldy  on  demurrer,  that  the 
plea  was  a  good  answer  to  the  action. 
Hoare  and  Others  v.  Rennie  and 
Another,  19 

(22).  Conclusive  Agreement 

The  plaintiff  B.,  the  managing  di- 
rector of  two  insurance  Companies, 
was  desirous  of  withdrawing  from 
them.  The  board  of  directors  of  the 
Companies  consisted  of  seven  persons, 
four  of  whom  were  the  defendants. 
At  a  meeting  of  the  board  at  which 
all  the  defendants  except  J.  were 
present,  it  was*  resolved  that  B. 
should  be  informed  that  the  directors 
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were  willing  personally  to   relieve  : 
liim  of  his  shares,  and  to  guarantee 
him  from  any  call  thereon.  &c. ;  but  . 
appealed  to  him  whether  the  portion 
of  his  salary  which  might  be  doe  to  I 
him  should  be  claimed.     By  letter,  . 
dated  the  26th  of  August  B.  refused  ' 
to  accept  this  offer.     A  meeting  of . 
the  directors  of  the  two  Companies  | 
was  held  on  the  28th,  at  which  the 
ibllowing  resolution  was  passed : — 
**  The  Board  resolve  that,  while  they 
disclaim  any  intention  of  acting  in 
the  slightest   degree   uncoorteouAly 
to  Mr.  B.,  they  cannot  fail  to  perceive 
that  he  has  placed  himself  in  a  pecu- 
liar position,  &c.,  the  board,  however, 
being  desirous  to  come  to  an  amicable 
termination  of  the  misunderstanding, 
are  willing  to  accept  Mr.  B.*s  resig- 
nation, and  pay  him  the  proportion 
of  salary,  &c. ;  and  at  the  same  time 
ike  members  of  the  hoard  will  jointly 
relieve  him  of  his  shares  and  gua- 
rantee him  against  all  calls  thereon. 
The  directors  being  desirous   that 
this  matter  should  be  definitely  set- 
tled, request  Mr.  B.  will  reply  to  the 
offer  by  next  board,  day^  the  4th  of 
September."     B.  answered  this  let- 
ter on  the  2nd  of  September  in  these 
terms: — '*I  accept  your  offer.      It 
may  be  arranged  as  speedily  as  you 
can  wish,  and  in  fact  I  accept  the 
offer  as  one  to  be  at  once  carried 
out.    And  on  receiving  the  guarantee 
as  to  the  shares,  in  which  I  presume 
your  chairman  Mr.  C.  concurs,  and 
advice  that  the  sum  fixed  is  paid  to 
my  account,  my  resignation  shall  be 
at  once  forwarded.'*     On  the  4th  of 
September,  at  a  meeting  of  the  direc- 
tors of  the  two  Companies,  at  which 
all  the  defendants   except  J.   were 
present,    B.'s   letter  of  the   2nd  of 
September  was  read,  and  a  resolution 
passed,    that,    **  The   Board    having 
heard  Mr.  B.*s  letter  accepted  his 
resignation,  and  requested  the  secre- 


tary to  get  the  guarantee  prepared 
by  the  solicitors,  and  to  take  other 
steps  to  carry  out  the  negociation.** 
This  resolution  was  communicated 
to  B.  by  a  letter  from  the  secretary. 
At  an  extraordinary  board  meeting 
of  the  Companies,  held  on  the  23rd 
of  October,  at  >rhich  the  defendacts 
were  present,  it  was  resolved : — "  In 
consequence  of  the  proceedings  of 
the  previous  ordinary  boards  in  deal- 
ing with  the  resignation  of  Mr.  B. 
being  considered  as  irregular,  it  was 
resolved  that  Mr.  B.*s  resignation  be 
accepted,  and  that  the  terms  of  ar- 
rangement with  him  be  referred  to 
the  solicitors  of  the  Company."  Much 
correspondence  took  place  with  res- 
pect to  the  guarantee  to  be  executed ; 
but  the  defendants  never  carried  out 
the  terms  offered  to  the  plaintiff. 
The  shares  were  never  transferred  ; 
and  B.  never  tendered  to  the  defen- 
dants any  written  guarantee  to  be 
executed  by  them.  But  in  a  subse- 
quent prospectus  B/s  name  was 
omitted  from  the  list  of  directors. 

Held: — First,  that  assuming  the 
re<*olution  of  the  28th  of  August, 
and  the  answer  to  it,  did  not  consti- 
tute a  definitive  agreement ;  yet,  the 
letter  of  the  4lh  of  September,  and 
the  subsequent  resolutions  and  let- 
ters shewed  that  the  terms  of  the 
answer  were  adopted  and  acted  upon. 

Secondly. — That  the  giving  of  the 
guarantee  was  an  act  to  be  done  un- 
der the  agreement ;  and  that,  there- 
fore, the  agreement  was  complete, 
though  the  terms  of  the  guarantee 
were  not  settled  and  reduced  to 
writing. 

Thirdly.  —  That  an  action  was 
maintainable  for  a  breach  of  the 
agreement  against  the  four  defen- 
dants who  had  assented  to  it,  though 
it  was  not  shewn  by  the  plaintiff  that 
the  remaining  members  of  the  board 
were  bound.     Barker  v.  Allan^     61 
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CONTRIBUTION. 

See  Bankrupt  Law  Consolidation 
Act,  1849,  (1). 

CONVERSION. 
See  Trover,  (1),  (2). 

CONVICTION. 

Statement  in  Words  of  Act  creating 

Offence. 

A  conviction  by  a  metropolitan 
police  magistrate,  stated,  that  the 
defendant  **  unlawfully,  by  threats, 
endeavoured  to  force  one  W.  J.,  who 
was  then  and  there  a  workman  hired 
in  his  trade  and  business  of  a  mason 
by  T.  P.  to  depart  from  his  said 
hiring,  contrary  to  the  Act,  6  Geo. 
4.  c.  129." — Held,  that,  as  the  oflPence 
was  stated  in  the  words  of  the  Act 
creating  it,  the  conviction  was  valid 
by  the  2  &  3  Vict.  c.  71,  8.  48,  and 
that  it  need  not  set  out  the  threats 
or  shew  to  whom  they  were  ad- 
dressed. 

An  information  on  oath  under  that 
Act  is  sufficient  if  there  is  a  state- 
ment of  the  facts  constituting  the 
offence,  though  it  is  not  a  statement 
of  the  offence  as  described  in  the 
Act. 

Semble,  that  as  the  information 
need  not  be  in  writing,  if  the  parties 
appeared  before  the  magistrate,  and 
having  heard  them  he  convicted,  the 
conviction  is  good,  irrespective  of  the 
information.    In  re  William  Perham, 

30 

COPYRIGHT. 
(17  Geo.  3,  c.  57). 

Sale  of  pirated  Prints  without 
Knowledge  of  Piracy. 

By  the  17  Geo.  3,  c.  57,  a  person 
having  a  copyright  in  a  print  or  en- 


graving may  maintain  an  action 
against  a  person  for  selling  pirated 
copies  of  it,  though  such  person  has 
no  knowledge  that  the  prints  are 
piracies.     Gambart  y.  Sumner,      5 

CORRUPT    PRACTICES     PRE- 
VENTION    ACT,    1854. 

(17  &  18  Vict.  c.  102). 

Supply  of  Goods  on  personal  Order 
of  Candidate  at  Parliamentary 
Election, 

If  articles  connected  with  a  parlia- 
mentary election  are  supplied  upon 
the  orders  of  a  candidate  given  per- 
sonally, the  right  of  the  creditor  to 
maintain  an  action  fur  the  price  is 
not  affected  by  the  18th  or  3l8t  sec- 
tions of  the  Corrupt  Practices  Pre- 
vention Act.  1»54  (17  &  18  Vict, 
c.  102).     Nurton  v.  Dixon,         637 

COSTS. 

See  Notice. 

Security  fob  Costs. 

^1).  Discontinuance  before  Notice  of 

Trial. 

Where  a  plaintiff  discontinues  be- 
fore giving  notice  of  trial,  the  defen- 
dant is  not  under  any  circumstances 
entitled  to  any  of  the  costs  of  pre- 
paring for  trial,  and  therefore  not  to 
instructions  for  brief.  Cooper  v. 
Boles,  188 

(2).  Issues  found  for  the  Plaintiff 
and  Judgment  arrested. 

By  order  of  Nisi  Prius  a  cause 
was  referred  to  an  arbitrator  with 
power  to  state  a  special  case,  *'the 
costs  of  the  reference,  award,  and 
special  case,  to  be  costs  in  the  cause 
and  abide  the  event  thereof."  The 
arbitrator  stated  a  special  case  upon 
which  the  Court  of  Exchequer  found 
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all  the  issues  for  the  plaiDtiff.  The 
Court  of  Exchequer  Chamber  affirm- 
ed the  finding  of  the  issues,  but 
arrested  the  judgment,  on  account  of 
the  defect  of  the  declaration. — Held, 
that  neither  party  was  entitled  to 
the  general  costs  of  the  cause  or  any 
costs  in  error,  but  that  under  the 
145th  section  of  the  Common  Law 
Procedure  Act,  1852,  the  plaintiflF 
was  entitled  to  the  costs  of  the  issues ; 
and  consequently,  by  the  terms  of 
the  order  of  reference,  he  was  also 
entitled  to  the  costs  of  the  reference, 
award,  and  special  case.  Whaley  v. 
Lamg^  480 

(3).  Making     Order   of  Reference 
Rule  of  Court 

A  cause  was  referred  to  arbitration 
by  a  Judge's  order  made  by  consent, 
the  costs  of  the  action,  reference  and 
award  to  be  in  the  discretion  of  the 
arbitrator.  The  arbitrator  ordered 
the  defendants  to  pay  the  plaintiff 
two  sums  of  money  on  a  certain  day, 
and  that  each  party  should  bear  his 
own  costs  of  the  action,  reference 
and  award.  The  defendants  did  not 
pay  the  money  on  the  day  appointed, 
and  the  plaintiff  made  the  order  of 
reference  a  rule  of  Court,  but  before 
any  demand  the  defendants  paid  the 
plaintiff  the  sums  awarded. — Held, 
that  it  was  in  the  discretion  of  the 
Court  to  order  the  defendants  to  pay 
the  costs  of  making  the  order  of  re- 
ference a  rule  of  Court ;  and  as  that 
step  had  been  taken  by  the  plaintiff, 
without  any  demand  of  payment,  he 
was  not  entitled  to  the  costs.  Car- 
ter 7.  The  Burial  Board  of  Tong, 

523 

(4).  Suggestion  under  74-8  Geo.  4, 
c.  30,  *.  41. 

The  41  St  section  of  the  7  &  8 
Geo.  4,  c.  30,  for  consolidating,  &c., 


the  laws  relating  to  malicious  injuries 
to  property,  provides,  that  in  actions 
commenced  against  any  person  for 
anything  done  in  pursuance  of  that 
Act,  though  a  verdict  shall  be  given 
for  the  plaintiff,  the  plaintiff  shall  not 
have  costs  against  the  defendant  un- 
less the  Judge,  before  whom  the  trial 
shall  be  heard,  shall  certify  his  ap- 
probation of  the  action  and  of  the 
verdict  obtained  therein.  On  a  sug- 
gestion entered  to  deprive  a  plaintiff 
of  costs  under  this  section : — Held, 
that  it  is  sufficient  for  the  defendant 
to  shew  that  he  had  reasonable 
ground  for  believing  that  an  offence 
had  been  committed  which  justified 
him  in  giving  the  plaintiff  into 
custody. 

Quaere,  how  far  the  question  whe- 
ther there  was  such  reasonable  ground 
of  belief  is  for  the  Court. 

The  defendant  having  entered  a 
suggestion  to  deprive  the  plaintiff  of 
costs  under  the  above  mentioned  sec- 
tion, the  plaintiff  traversed  the  sug- 
gestion. Issue  having  been  joined, 
the  defendant  succeeded  on  the  trial. 
— Held,  that  he  wns  not  entitled  to 
any  costs  of  the  trial  of  such  issue 
under  the  8ist  section  of  the  Common 
Law  Procedure  Act.  1852,  or  other- 
wise.    Norwood  V.  Pitt,  801 

(5).  Amendment  after  notice  of  trial, 
by  payment  of  money  into  Court. 

Costs  are  given  by  the  law  only 
as  an  indemnity  to  the  party  who 
receives  them. 

In  an  action  to  recover  130/.  for 
work  and  extras,  under  a  building 
contract,  the  defendant  pleaded  to 
the  whole  "never  indebted.^  The 
plaintiff  prepared  his  brief,  and  de- 
livered notice  of  trial.  The  defend- 
ant afterwards  obtained  a  Judge's 
order  for  leave  to  amend,  and  paid 
into  Court  79/.  and  pleaded  never 
indebted  to  the  residue.    The  plain- 
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tifF  took  the  79/.  out  of  Court,  and 
proceeded  for  the  residue  of  his  de- 
mand, but  was  nonsuited  on  the 
trial. — Held  that,  on  taxation  of  costs, 
the  plaintiff  was  not  entitled,  either 
under  the  Reg.  Gen.  Hil.  T.  1863, 
r.  12,  or  under  the  order  to  amend, 
to  such  costs  of  the  brief  and  other 
matters  as  would  have  been  incurred 
if  the  79/.  had  been  paid  into  Court 
at  the  time  of  pleading  the  original 
pleas.     Harold  v.  Smith,  381 

COUNSEL. 
See  Attobney,  (2). 

Action  against^  for  compromising 
Suit  contrary  to  Instructions  of 
his  Client. 

No  action  lies  against  a  counsel 
who,  employed  to  conduct  a  cause 
at  Nisi  Prius,  enters  into  a  com- 
promise and  withdraws  a  juror,  even 
though  contrary  to  his  client's  in- 
structions, provided  it  is  done  bon& 
tide. 

If  a  counsel  employed  in  a  cause, 
contrary  to  the  instructions  of  his 
client,  acting  bon&  fide,  enters  into 
a  compromise  of  the  suit,  which  is  a 
nullity  because  it  embraces  matters 
in  respect  of  which  the  counsel  had 
no  authority,  though  his  client  is  put 
to  expense  in  resisting  legal  pro- 
ceedings taken  by  the  other  side  to 
enforce  such  compromise,  the  counsel 
is  not  liable  to  an  action,  because, 
first,  subjecting  a  person  to  legal 
proceedings  without  malice  is  not  a 
cause  of  action;  and,  secondly,  be- 
cause there  is  no  legal  damnification, 
inasmuch  as  the  Court  in  which  the 
proceedings  to  enforce  the  compro- 
mise are  taken,  will  award  such  costs 
to  the  successful  party  as  the  law 
allows. 

An  advocate  at  the  English  bar  by 
accepting  a  brief  in  the  usual  way 


undertakes  a  duty,  but  does  not  enter 
into  any  contract  express  or  implied. 
The  conduct  and  control  of  the  cause 
in  which  he  is  engaged  arc  neces- 
sarily left  to  counsel.  But,  although 
he  has  complete  authority  over  the 
suit  and  the  mode  of  conducting  it 
and  all  that  is  incident  to  it,  he  has 
not  by  virtue  of  his  retainer  any 
power  over  matters  that  are  colla- 
teral to  it. 

SemblCf  that  an  advocate  is  not 
responsible  for  ignorance  of  law  or 
any  mistake  of  fact,  or  being  less  elo- 
quent or  less  astute  than  he  was 
expected  to  be ;  and,  per  Pollock^ 
C.  B.,  and  Watson^  B.,  that  if  he  is 
acting  with  perfect  good  faith  and 
with  a  single  view  to  the  interest  of 
his  client,  he  is  not  responsible  for 
any  mistake  or  indiscretion  or  error 
of  judgment  of  any  sort ;  and  if  he 
imagines  he  has  an  authority  to  com- 
promise a  case  when  in  reality  he 
has  not,  it  is  a  mistake  either  in  law 
or  fact ;  or,  if  in  spite  of  instruction 
he  enters  into  a  compromise,  believ- 
ing that  it  is  the  best  course  and  that 
the  interest  of  his  client  requires  it, 
it  is  not  an  indiscretion  or  error  of 
judgment  if  done  honestly. 

A  declaration  alleged  that  the  de- 
fendant, a  barrister,  was  retained  by 
the  plaintiff  to  conduct  a  cause,  and 
undertook  to  perform  his  duty  as  the 
plaintiff's  counsel ;  that  during  the 
progress  of  the  cause,  well  knowing 
that  he  had  no  authority  from  the 
plaintiff  to  enter  into  any  terms  of 
compromise,  he  wrongfully  and  frau- 
dulently entered  into  what  purported 
to  be  a  compromise  of  the  cause  and 
withdrew  a  juror,  alleging,  as  special 
damage,  that  proceedings  were  taken 
to  procure  an  attachment,  &c.,  against 
the  plaintiff  to  enforce  the  compro- 
mise, whereby  she  was  put  to  expense. 
At  the  trial  the  plaintiff's  counsel 
opened  and  endeavoured  to  prove 
that  the  defendant,  to  serve  his  own 
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DAMAGE. 


DEVISE, 


purposes  and  from  improper  motives 
entered  into  the  compromise.  When 
the  summing  up  of  the  learned  Judge 
iras  almost  concluded,  and  not  before, 
the  plaintiff's  counsel  urged  that  the 
defendant  was  liable  even  if  he  acted 
bon&  fide,  and  offered  to  tender  a  bill 
of  exceptions  to  the  Judge's  ruling, 
which  however  was  afterwards  aban- 
doned.— Held:  First,  that  as  the 
point  was  suggested  before  the  case 
was  finally  left  to  the  jury  it  was  in 
time.  Secondly,  that  if  a  declara- 
tion discloses  a  state  of  facts  upon 
which  an  action  may  be  maintained 
although  there  be  neither  malice  nor 
fraud,  the  plaintiff  is  not  bound  to 
prove  either  though  both  be  alleged, 
and  may  recover  on  the  liability 
which  the  facts  disclose  though  both 
fraud  and  malice  be  disproved. 
Swin/en  v.  Lord  Chelmsford,      890 

COUNTY  COURT. 
See  Landlord  and  Tenant,  (3). 

COVENANT. 
See  Escrow. 

DAMAGE. 
See  Trover,  (2). 

In  Action  of  Slander. 

In  an  action  by  a  surgeon  for 
slander,  imputing  that  a  female  ser- 
vant had  had  a  bastard  child  by 
him,  whereby  D.  would  not  employ 
him  as  an  accoucheur,  and  the  plain- 
tiff was  otherwise  injured  in  the  way 
of  his  business,  it  was  proved  that 
the  words  were  spoken  by  the  de- 
fendant in  conversation  with  D. — 
Held,  that  the  plaintiff  was  not  en- 
titled to  recover  such  damages  in 
respect  of  a  general  Joss  of  business  as 
ttiight  have  been  caused  by  repeti- 
tions of  the  slander,  but  could  not 


have  arisen  directly  from  the  speak- 
ing of  the  words  by  the  defendant 
to  D.     Dixon  v.  Smith,  450 

DEBT,  ACTION  OF. 
See  Lessor  and  Lessee,  (1). 

DEED. 

See  Demise. 
Escrow. 

DEMISE. 
See  Lessor  and  Lessee,  (1). 

Cancelled  Deed  Mndenee. 

A  declaration  in  debt  on  a  demise, 
for  rent,  stated  that  the  plaintiff  by 
deed  demised  to  defendant  certain 
premises.  Plea:  that  the  plaintiff 
did  not  by  deed  demise  the  pre- 
mises. Since  the  rent  became  due 
the  deed  was  cancelled  by  the  mu- 
tual consent  of  both  parties. — Held, 
that  the  cancelled  deed  was  evidence 
In  proof  of  the  issue.  Lord  Ward 
V.  Lumley,  656 

DETINUE. 

See  Bankrupt  Law  Consolida- 
tion Act,  (2). 

DEVISE. 
TTncertainti/ — Right  of  Election, 

J.  D.,  being  seised  in  fee  of  two 
freehold  closes  of  land  in  R.,  by  his 
will  devised  to  his  son  John  one  free- 
hold close  of  land  in  R.,  and  to  his 
son  George  one  freehold  close  of 
land  in  R,  John  was  the  testator's 
heir-at-law.  After  the  death  of  the 
testator  John  and  George  tossed  up 
for  choice  and  George  won. 

Held,  that  the  devise  to  John  was 
not  void  for  uncertainty,  and  that 
the  case  was  one  for  election. 
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Per  Martin^  B.  and  Watson,  B., 
that  party  first  named  in  the  will 
being  also  the  heir-at-law  was  the 
person  who  had  the  right  to  elect. 

Semble,  that  the  determination  by 
toss  was  a  good  election.  Dubitante 
Martin,  B.  DucJemanton  v.  Duck- 
manton,  219 

DISCONTINUANCE. 
See  Costs,  (1). 

DISTRESS. 

See   Landlord  ahd  Tenant,  (1). 

(1).  Before   Sunrise  or  after 
Sunset. 

A  distress  for  rent  before  sunrise 
or  af\er  sunset  is  illegal,  although 
there  may  be  daylight. 

Quare,  whether  for  such  purpose 
the  time  of  sunrise  is  to  be  reckoned 
from  the  first  appearance  of  the 
beams  of  the  sun  above  the  horizon 
or  from  the  time  when  the  entire 
sun  has  emerged. 

An  almanack  is  not  evidence  of 
the  time  of  sunrise  on  a  particular 
day.    Per  Pollock,  C.  B. 

An  entry  to  make  a  distress 
through  an  open  window  is  lawful. 
Tutton  V.  Darke,  Nixon  v.  Free- 
man,  647 

(2).  Duty  as  to  Impounding, 

A  person  who  distrains  cattle  is 
bound  to  impound  them  in  a  proper 
pound  ;  and  if  the  usual  pound  is  in 
an  unfit  state  he  must  find  another. 

Therefore  where  a  declaration 
alleged  that  the  defendant  im- 
pounded the  plaintiff's  cattle  in  a 
pound  which  was  at  all  times  ob- 
viously, afid  as  the  defendant  well 
knew,  wholly  unfit  for  that  purpose, 
whereby  some  of  the  sheep  died  :— 
Held,  that  the  averment  was  imma- 
terial, the  jury  having  found  that  the 


pound  was  in  an  unfit  condition  at 
the  time  of  the  impounding.  Big^ 
nell  V.  Clarke,  485 

EJECTMENT. 

See  Lessob  and  Lessee,  (2). 
Mabriaoe  Settlement. 

Bight  to  appear  and  defend,  under 
the  1 72nd  section  of  the  Common 
Law  Procedure  Act,  1862. 

W.,  having  been  in  possession  of 
certain  lands  by  her  tenants,  died 
in  1855  without  issue.  The  plaintiff, 
claiming  as  devisee  under  her  will, 
brought  ejectment  against  the  te- 
nants, who  attorned  to  him.  Cer- 
tain parties  alleging  that  G.  had 
been  seised  in  fee,  and  had  devised 
the  land  in  questien  to  W.  for  life, 
claimed  as  heirs  of  G.  The  seisin 
in  fee  of  G.  and  the  title  of  the  ap- 
plicants as  his  heirs  was  denied  by 
the  plaintiff.— //e/rf,  that  these  per- 
sons were  not  entitled  to  be  let  in  to 
appear  and  defend,  as  having  been 
in  possession  by  themselves  or  their 
tenants,  under  the  172nd  section  of 
the  Common  Law  Procedure  Act, 
1852.      Whitworth  v.  Humphries, 

185 

ELECTION. 
See  Devise. 


ELECTION  AUDITOR. 

Bight  to  receive  jrom  Candidate 
Fee  of  10/. 

A.  was  proposed  and  seconded, 
with  his  own  consent,  as  a  candidate 
at  an  election  for  a  county,  but  with- 
drew before  the  show  of  hands.  No 
bills  of  charges  or  claims  against  him 
were  sent  to  the  election  auditor. — 
Held,  that  he  was  nevertheless  liable, 
under  the  17  &  18  Vict.  c.  102,  and 
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21  &  22  Vict.  c.  87,  to  pay  the 
election  auditor  the  fee  of  10/.  Ed- 
wards  v.  FFhilehursi,  131 

ENGRAVING. 

See   COPTBIGHT. 

EQUITABLE  DEFENCE. 

See  Surety. 

In  an  action  by  payee  against 
maker  of  a  promissory  note,  it  is  a 
good  equitable  defence,  that  the  de- 
fendant made  the  note  as  surety  only, 
and  that  the  plaintiff,  when  the  note 
was  made  and  received  by  him,  had 
knowledge  that  the  defendant  was 
surety  only,  and  without  his  consent 
gave  time  to  the  principal.  Taylor 
V.  Burgesi^  ^  1 

ESCROW. 

An  indenture  sealed  and  delivered 
to  an  attorney  who  is  acting  for  all 
the  parties  to  it,  with  directions  that 
it  is  not  to  take  effect  till  something 
else  is  done,  operates  merely  as  an 
escrow. 

Quare,  whether,  in  order  to  en- 
able a  roaster  to  sue  on  the  cove- 
nants in  an  indenture  of  apprentice- 
ship, it  is  necessary  that  he  should 
have  executed  the  deed  or  a  counter- 
part of  it.     Miilership  v.  Brookes, 

797 

ESTATE. 
See  Lessob  and  Lessee,   (1). 

EVIDENCE. 

See  Bastabdy. 
Demise. 
Distress,  (1). 

Joint  Stock  Company,  (1). 
Marriage  Settlement. 
Master  and  Servant,  (2). 
MARvroRT  Harbour  Act. 


I 


(1).  Production  of  Documents  Con- 
nected with  Affairs  of  State, 

A  Judge  at  Nisi  Prius  has  no 
power  to  compel  a  witness  to  pro- 
duce documents  connected  with  af- 
fairs of  State,  if  their  production 
would  be  injurious  to  the  public  ser- 
vice; and  that  question  must  be 
determined,  not  by  the  Judge,  but 
by  the  head  of  the  department  hav- 
ing the  custody  of  the  documents. 

The  case,  however,  is  different, 
where  the  head  of  the  department 
does  not  personally  attend  at  the 
trial,  but  sends  a  subordinate  with 
the  documents,  to  be  produced  or 
not  as  the  Judge  may  think  proper ; 
Per  Pollock,  C.  B.,  BramweU,  B., 
and  Wilde,  B. 

Per  Martinj  B. :  Whenever  the 
Judge  is  satisfied  that  the  document 
may  be  made  public  without  preju- 
dice to  the  public  service,  he  ought 
to  compel  its  production,  notwith- 
standing the  reluctance  of  the  head 
of  the  department  to  produce  it. 
Beatson  v.  Skene,  838 

(2).  Admissibility     of  Parol    Evi- 
dence to  Contradict  Invoice. 

Parol  evidence  is  admissible  to 
shew  that  a  person,  whose  name  ap- 
pears at  the  head  of  an  invoice  as 
vendor,  is  not  in  fact  a  contracting 
party. 

Generally  speaking,  an  invoice  is 
only  evidence  of  a  contract,  and  not 
a  contract  per  se.  Holding  and 
Others  v.  Elliott,  117 

(3).  Admissibility  of  Order  of  Affili- 
ation to  Contradict  Witness  on 
question  of  Legitimacy, 

In  ejectment,  the  question  being 
as  to  the  legitimacy  of  the  plaintiff, 
his  mother,  who  was  a  witness,  stated, 
on  cross-examination,  that  she  **  was 
never  before  the  magistrates  about 
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the  child :  that  she  never  said  the 
child  was  bom  before  marriage :  that 
she  never  affiliated  the  child." — 
Heldy  that  an  order  of  affiliation 
made  by  magistrates,  who  were  dead, 
was  admissible  in  evidence  for  the 
purpose  of  contradicting  the  witness. 
QuarCf  whether  such  order  would 
be  admissible  for  the  purpose  of 
proving  the  bastardy.  Watson  v. 
IMUe^  472 

(4).  Admissibility  against  Tlainti/J^ 
of  Letter  Written  to  Third  Party 
and  seen  by  Plaintiff^, 

The  plaintiff  did  the  builder's 
work,  and  C.  the  carpenter*8  work, 
to  a  house  occupied  by  the  defen- 
dant. An  agent  for  the  plaintiff  and 
C.  sent  their  separate  bills  to  the  de- 
fendant in  a  letter,  signed  by  him 
*'per  proc,"  requesting  payment. 
The  defendant  wrote  to  C.  in  an- 
swer, that  the  plaintiff  had  been  ex- 
pressly informed  that  the  work  was 
to  be  paid  for  by  the  landlord.  The 
plaintiff  saw  this  letter  shortly  after 
it  was  written,  and  did  not  at  the 
time  deny  the  facts  stated  in  it. — 
Beld^  that  the  letter  was  admissible 
in  evidence  against  the  plaintiff. 
Came  v.  Sieer^  628 

EXECUTION. 
See  Landlord  and  Tenant, (2 ),(3). 

FELONY. 
See  Plea. 

FISH. 
See  Railway  Cobifany,  (1). 

FRAUD. 

See  Counsel. 
Set-off. 


GAME. 
See  Inclosube  Act. 

GAS  LIGHT  COMPANY. 

(8  &  9  Vict.  c.  Ixvi.) 

Suffering  Washings  to  flow  to  Plain- 
tiJTs  Well 

The  6  Geo.  4,  c.  Ixxix.,  incorpo- 
rated a  Company  for  the  purpose  of 
supplying  the  town  of  Birmingham 
with  gas.  By  the  8  &  9  Vict.  c.  Ixvi. 
s.  160,  it  is  enacted:  **That  if  the 
Company  shall  at  any  time  cause  or 
suffer  to  be  conveyed   or  to  flow, 
into  any  stream,  reservoir,  aqueduct, 
pond,  or  place  of  water,  within  the 
limits  of  the  said  Act,  any  washing, 
substance,  or  thing  which  shall  be 
produced  by  making  or  supplying 
gas,**  they    shall    forfeit    200/.      In 
1854,  the  Company  erected  a  gas 
tank  about  forty-five  yards  from  the 
plaintiiTs  well.     The  site   was  se- 
lected by  an  engineer  on  behalf  of 
the  Company ;    and   the  tank   was 
erected  on  solid  sandstone  rock  and 
with  proper  material.  The  Company 
knew  that  mines  in  the  neighbour- 
hood had  been  worked,  but  they  did 
not  know  that  mines  had  been  worked 
under  or  near  to  any  part  of  their 
land.     In  1838  there  w«re  workings 
under  half  the  Company's  land  ;  and 
from   1848  to  1855  these  workings 
were  brought  to  within   about  sixty 
yards  of  the  tank,  in  consequence  of 
which  the  floor  of  the  tank  cracked, 
and   the  washings  in  it  flowed  out 
and  percolated  to  the  plaintiff's  well, 
thereby  rendering  the  water  in  it 
unfit  for  domestic  purposes. 

ffeldf  that  the  Company  had  suf- 
fered the  washings  to  flow  into  the 
plaintiff's  well  within  the  meaning  of 
the  8  &  9  Vict.  c.  Ixvi.  s.  160,  and 
consequently  were  liable  to  the  pe- 
nalty of  200/. 
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INCLOSURE  ACT. 


Also,  that  *'  a  place  for  water  '*  in- 
cludes a  well.  Hipkin9  v.  The  Bir- 
mingham and  Staffordshire  Gas 
Light  Company. 

GUARANTEE. 

Might  of  Guarantor  to  Deduction  in 
respect  of  Dividends  received  from 
Bankrupt  Debtor's  Estate, 

N.  accepted  bills  of  exchange,  for 
3069/.  and  9431/.,  against  goods 
shipped  on  his  account,  which  bills 
together  with  the  bills  of  lading  were 
held  by  a  certain  Bank.  The  plain- 
tiffs, at  the  request  of  N.,  obtained 
the  bills  of  lading  from  the  Bank 
upon  guranteeing  them  the  payment 
of  the  bills  of  exchange.  The  cargo 
having  fallen  in  value,  and  the  plain- 
tiffs having  ascertained  that  the  de- 
fendants were  interested  in  it  to  the 
extent  of  one-half,  the  defendants  at 
their  request  signed  the  following 
undertaking:— "  The  produce  held 
on  account  of  N.  to  be  sold  to  the 
best  advantage  by  the  brokers  in 
whose  hands  it  is  now  placed,  and 
under  the  advice  of  L.  &  Co.  (the 
defendants)  as  far  as  practicable ; 
and  after  the  current  sales  are  made 
up  and  the  amount  guaranteed  de- 
ducted. L.  &  Co.  will  bear  oue^half 
of  whatever  loss  may  appear  on  the 
transaction,^*  The  plaintiffs  paid  the  | 
bills  of  exchange,  and  on  the  sale  of  I 
the  cargo  there  was  a  deficiency  of 
4215/.  N.  became  bankrupt,  and  the 
plaintiffs  proved  against  his  estate  for 
the  whole  loss,  and  received  dividends 
thereon  amounting  to  1137/. 

IJeldf  that  the  defendants  were  not 
entitled  to  credit  for  the  dividends 
received  from  the  estate  of  N.  The 
Liverpool  Borough  Bank  v.  Logan, 
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HUSBAND  AND  WIFE. 

See  Mekger. 

Slander,  (1). 


ILLEGAL  AGREEMENT. 
See  Set-off. 

INCLOSURE  ACT,  (55  Geo.  3, 
c.  32.) 

Extinguishment  of  exclusive  Bight  of 
lard  of  Manor  to  kill   Gauie  on 
Commons'  allotted  to  others. 

An  Act  for  enclosing  lands  in  the 
township  of  Stansfield.  55  Geo.  3, 
c.  32,  afler  reciting  the  existence  of 
commons,  moors,  and  waste  grounds 
in  the  township :  that  J.  S.,  as  lord 
of  the  manor  of  which  the  township 
of  Stansfield  was  parcel,  was  owner 
of  the  soil  of  the  several  commons. 
&c.,  and  of  coal  mines  and  veius  of 
coal,  and  of  other  mines  and  mine- 
rals,  and  likewise  of  certain  lands 
within  the  township ;  and  that  J.  S. 
and    others,    as    owners    of    lands 
within  the  township,   were  entitled 
to  •  right  of  common  upon  the  said 
commons,  moors,  &c.,  proceeded  to 
appoint  a  Commissioner  for  allotting 
the  commons,  &c.  Section  22  enacts, 
that  the  Commissioner  shall  allot  to 
the  lord  of  the  manor  one-sixteenth 
part  as  compensation  for  his  right 
and  interest  in  and  to  the  soil  of  the 
commons,  &c.     By  section  52,  it  is 
provided  and  enacted  that  **  nothing 
in   the  Act  contained   shall   defeat, 
lessen  or  prejudice  the  right,   title 
or  interest  of  the  lord  of  the  manor 
to  the  mines,  beds  and  seams  of  coal; 
or  to  the  mines,   minerals  or   fossils 
in     or    under    the    said    commons, 
moors,  &c.,   thereby  intended  to  be 
divided    and    enclosed,    or     to    any 
seigniories  or  royalties  incident   or 
belonging   to  the  said    manor,    the 
same   being  thereby  reserved  to  the 
lord  or  lords  of  the  said  manor  for 
the  time  being,  with   full   power  for 
him   and   them   at  all  times  to  hold 
and   enjoy  all  grave  rents,  copyhold 
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rents,  quit  renta,  &c.,  oot  extin- 
guished,  &c.,  tioes,  Tcliefii,  duties 
customs  and  services,  and  all  courts 
and  perquisites  and  profits  of  courts, 
and  liberty  of  hawking,  hunting, 
CDurBing,  fishing  and  fowling,  within 
and  throughout  the  said  township  of 
Stansfield  and  the  said  manor,  and 
al]  goods  and  chattels  of  felons  and 
fugitives,  felons  of  themselves,  per- 
sons outlawed,  waived  and  put  in 
exigent,  deodands,  treasure-trove, 
wai^,  estrays,  forfeitures,  royalties, 
jurisdictions,  franchises  and  privi- 
leges whatsoever  to  the  said  manor 
incident  and  appertaining  (other 
than  and  except  such  right  as  could 
or  might  be  claimed  by  bim  as 
owner  of  the  soil  and  inheritance  of 
the  said  commons),  in  as  full,  ample 
'  and  benehcial  manner,  to  all  intents 
and  purposes  as  if  tlie  Act  had  not 
been  passed,"  Before  the  passing 
of  the  Act,  J.  S.,  SB  lord  of  the 
manor,  was  owner  of  the  soil  of  the 
commons,  and  as  owner  of  the  soil 
of  the  commons  had  the  free  end  ex- 
clusive right  and  liberiy  of  shooting 
and  killing  game  thereon.  There 
was  no  right  of  free  chase  or  free 
warren  within  the  manor. — Held, 
that  the  intention  of  the  Act  was 
not  to  reserve  or  create  a  right  of 
hawking,  hunting,  &g.,  throughout 
the  t owlish ip  and  manor,  which 
would  be  a  territorial  right,  but 
merely  to  preserve  the  seignioiial 
right  of  hawking,  hunting,  &c.,  if 
any  such  existed  at  the  time  of  the 
passing  of  this  Act ;  and  that,  inas- 
much as  no  right  of  free  warren  or 
free  chase  existed  over  the  lands  in 
question,  the  exclusive  right  of  the 
lord  to  kill  game  over  the  portions 
of  commons  and  moors  allotted  to 
Others    was    extinguished    b^     the 


INCOME  TAX. 
"Brofitt  of  Partnerthip  made  abroad 
bg     exportation    of    Qood*    from 
United  Kingdom. 

The  defendant,  a  partner  in  the 
firm  of  L.  L.  &  Co.,  resided  at  Nol- 
lingham,  the  other  partners  residing 
at  New  York,  in  the  United  States 
of  America,  whi>re  the  principal 
business  of  the  firm  was  carried  on. 
At  Nottingham  the  defendant  traos- 
ncled  the  business  of  the  firm  in 
England,  which  consisted  of  pur- 
chasing and  shipping  goods  for  ex- 
portation, but  no  money  was  re- 
ceived in  England  except  from  New 
York.  The  profits  arose  on  the  re- 
sale of  the  goods  at  an  increased 
price  in  America. —  Held,  by  the 
Court  of  Exchequer  Chamber  (re- 
versing the  decision  of  the  Court  of 
Exchequer),  that  the  defendant  was 
not  chargeable  or  liable  to  make  any 
return  under  the  Income  Tbi  Acts 
in  respect  of  any  profits  of  the  firm 
made  by  the  exportation  of  goods 
from  the  United  Kingdom.  is.ll*g 
V.  The  AUornty  General,  711 


INDENTURE. 

See  Escrow. 

INDUSTRIAL  PROVIDENT 
SOCIETY.  (17  &  18  Vict,  c  35). 

Scire  I\teiae  againtt  Alembera  after 
Judgment  against  Segittered  Qffi^ 
ceri  or  Trusieee. 

A  scire  facias  may  be  issued 
against  the  individual  members  of 
an  Industrial  and  Provident  Society, 
after  judgment  recovered  against  the 
registered  officers  or  trustees,  under 
the  17  &  18  Vict.  c.  25.  lUyer*  v. 
Rawion  99 
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INFANT. 
See  Proghein  Ami. 

Action  a^aifut  Attorney  of  Pro- 
chein  Ami  to  recover  Proceeds  of 
Judgment, 

"Where  ao  infant,  suing  by  pro- 
chein  ami,  has  obtained  judgment 
for  damages  and  costs,  which  have 
been  paid  to  the  attorney  appointed 
by  the  prochein  ami  to  conduct  the 
suit  for  him,  he  may  maintain  an 
action  against  such  attorney  to  re- 
cover the  amount  as  money  received 
for  his  use. — So  Held^  in  the  Ex- 
chequer Chamber  (affirming  the 
judgment  of  the  Court  of  Ex- 
chequer).    Collins  V.  Brook,       700 

INFORMATION. 

See  Bastardt. 
Conviction. 
Search  Warrant. 

INSOLVENT. 
See  Prochein  Ami. 

INSPECTION. 
See  Patent,  (2). 

INSURANCE. 

See  Assurance  against  Accident. 
Surety. 

INVOICE. 
See  Evidence,  (2). 

IRREGULARITY. 
See  Judgment. 

JOINT  STOCK  COMPANY. 
See  Railway  Company. 


(1).  Action  for  Calls, 

A  Company,  registered  under  the 
Joint  Stock  Companies  Act,  1856, 
brought  an  action  against  a  share- 
holder for  calls  under  the  22nd  sec- 
tion of  that  Act.  It  was  proved  that 
the  Company  was  formed  to  consist 
of  240  shares  of  20/.  each :  that  it 
was  provided  by  the  articles  of  asso- 
ciation, Art.  44,  "  The  number  of 
the  directors  shall  be  6ve,  three  of 
whom  shall  form  a  quorum,  and  the 
names  of  the  first  directors  shall  be 
determined  by  the  subscribers  of  the 
memorandum  of  association.  Art. 
45,  Until  directors  are  appointed  the 
subscribers  of  the  memorandum  of 
association  shall  for  all  purposes  of 
this  Act  be  deemed  to  be  directors." 
Seven  persons  subscribed  the  memo- 
randum of  association.  At  a  meet- 
ing at  which  three  only  of  them  were 
present,  five  of  their  number,  of  whom 
the  defendant  was  one,  were  appoint- 
ed directors  of  the  Company.  The 
defendant  attended  meetings  as  a 
director.  A  call  was  made  at  a 
meeting  at  which  three  only  of  the 
persons  so  chosen  as  directors  were 
present.  At  this  time  only  sixty- 
eight  shares  had  been  subscribed  for. 

Held,  that  the  defendant  was  not 
liable  to  an  action  for  calls,  because 
the  directors  had  not  been  duly  ap- 
pointed ;  and  the  persons  who  made 
the  call  were  not  a  quorum  of  the 
subscribers  of  the  memorandum  of 
association. 

Semble,  per  Martin,  B  ,  if  a  Com- 
pany is  formed  to  consist  of  a  certain 
number  of  shares  and  hardly  a  fourth 
of  the  shares  are  taken  up,  it  cannot 
be  competent  to  a  small  portion  of 
such  shareholders  to  make  calls  and 
insist  on  carrying  on  the  Company. 
The  Howbeach  Coal  Company  {Li* 
mited)  v.  Teague,  151 

By  the  articles  of  association  of  a 
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Joint  Stock  Company,  incorporated 
under  the  19  &  20  Vict.  c.  47,  it  was 
thus  provided : — Art.  8.  A  call  shall 
be  deemed  to  be  made  at  the  time 
when  the  resolution  authorizing  such 
call  was  passed.  Art.  10.  On  the 
trial  of  any  action  against  a  share- 
holder to  recover  any  debt  due  for 
any  call,  it  shall  be  sufficient  to  prove 
that  the  name  of  the  defendant  is 
entered  in  the  register  of  sharehol- 
ders as  a  holder  of  the  number  of 
shares  in  respect  of  which  such  debt 
accrued :  that  twenty-one  days'  no- 
tice of  such  call  was  advertised :  that 
a  letter  notifying  the  call  has  been 
delivered  or  sent  to  the  defendant : 
and  it  shall  not  be  necessary  to  prove 
the  appointment  of  the  directors  who 
made  such  call ;  nor  that  a  quorum 
of  directors  was  present,  nor  any 
other  matter  whatsoever.  Art.  84. 
The  directors  shall  cause  minutes  to 
be  made  in  books  provided  for  that 
purpose  of  all  resolutions  of  the  di- 
rectors; and  any  such  minutes,  if 
signed  by  any  person  purporting  to 
be  the  chairman  of  any  meeting  of 
directors,  shall  be  receivable  in  evi-. 
dence  without  further  proof.  In  an 
action  for  calls: — Held :  First,  that, 
notwithstanding  the  language  of 
Art.  10,  it  was  necessary  to  prove  the 
making  of  a  call. 

Secondly.  —  That  minutes  not 
signed  by  the  chairman  were  not 
evidence  of  the  call;  and  that  the 
minutes  of  a  subsequent  meeting, 
confirming  the  acts  of  a  prior  meet- 
ing, were  not  evidence  of  what  took 
place  at  such  prior  meeting. 

Qucerey  whether  a  call  can  be 
made  except  by  a  resolution  put  into 
writing. 

A  register  of  shareholders,  under 
the  Joint  Stock  Companies  Act,  1856, 
8.  16,  is  evidence  of  the  ownership  of 
a  share  though  not  authenticated  by 
the  seal  of  the  Company.  The  Corn- 
wall Great   Con$olidated  Lead  and 


Copper  Mining  Company  {Limited) 
V.  Bennett,  428 

(2),  Bectification  ofltegitter  of 
Shareholders. 

The  Court  refused  to  make  an 
order,  under  the  19  &  20  Vict.  c.  47, 
6.  23,  on  a  Company  to  rectify  its 
register,  by  inserting  the  name  of  a 
purchaser  of  shares,  at  the  instance 
of  the  seller,  pending  an  action  by 
the  Company  against  the  seller  for 
calls  alleged  to  be  due  on  the  shares 
before  the  transfer.  Ex  parte  Har^ 
ris.  Re  The  Anglo-French  Porcelain 
Company  {Limited),  809 

(3).  Evidence  of  Appointment  at 
Man<iger. 

In  1859,  R.  was  owner  of  a  mine 
which  he  proposed  to  sell  to  a  pro- 
jected Joint  Stock  Company.      On 
the  12th  February,  1859,  there  was 
a  meeting  of  the  promoters  of  the 
Company,  at  which  it  was  resolved 
that  the  plaintiff  should  be  appointed 
captain  of  the  mine  at  a  certain  sa- 
lary, ''such  salary  to  commence  at 
the  completion  of  the  contract  with 
R.,  who  was  one  of  the  promoters  of 
the  Company.     This  resolution  was 
communicated  to  the  plaintiff.     On 
the  9th  of  March  the  agreement  for 
the  sale  of  the  mine  to  R.  was  ex- 
ecuted.    On  the  25th  of  March  there 
was  a  meeting  of  the  promoters  of 
the  Company  at  which  the  memo- 
randum and  articles  of  association 
were  executed,  and  a  prospectus  was 
approved   of,   which    described   the 
plaintiff  as  "captain  and  local  ma- 
nager" of  the  mine.     On  the  28th 
March  the  Company  was  registered 
under  the  Joint   Stock  Company's 
Acts,    1856,    1857.      On    the   3l8t 
March  there  was  a  meeting  of  the 
Company  at  which  three  directors 
were  present,  when  the  minutes  of 
I 
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JUSTICES. 
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the  meeting  of  the  25th  March  were 
read  and  the  prospectus  approved  at 
that  meeting  was  ''submitted  and 
approved."  The  pkintifT  acted  as 
manager  of  the  mine,  and  in  an  ac- 
tion by  him  against  the  Company  for 
his  salary,  the  jury  found  that  he 
acted  for  the  Company  and  not  for 
R.  There  was  no  conveyance  of  the 
mine  to  the  Company. — Held^  that 
there  was  evidence  of  the  appoint- 
ment of  the  plaintiff  by  the  Com- 
pany as  manager  of  the  mine,  and 
that  he  was  entitled  to  recover  for 
his  service  in  such  capacity.  Broum- 
ing  V.  The  Great  Central  Mining 
Company  of  Devon  (Limited) ^     856 


JUDGE'S  ORDER. 

See  Arbitration,  (2). 
Costs,  (3). 

JUDGMENT. 

See  Plea. 

Signing,  contrary  to  good  Faith: 

After  verdict  for  the  plaintiff  in 
an  action  of  ejectment,  the  defendant 
having  grounds  to  move  for  a  new 
trial,  within  the  first  four  days  of  the 
term,  it  was  arranged  that  the  ver- 
dict and  judgment  in  an  action  of 
trespass,  then  pending  between  the 
same  parties,  should  determine  the 
verdict  and  judgment  in  the  eject- 
ment. On  the  action  of  trespass 
coming  on  for  trial  a  juror  was  with- 
drawn, on  terms,  no  costs  on  either 
side.  Judgment  having  been  after- 
wards signed  in  the  action  of  eject- 
ment.— He/df  that  such  judgment 
was  irregular.  Doe  d,  Beeston  v. 
Bihker;  253 


JUSTICES. 
See  Appeal,  (2). 
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LANDLORD  AND  TENANT. 

See  Demise. 

Distress,  (1). 

Lessor  ahd  Lessee,  (1),  (2). 

Way. 

(1).  Tender  of  Sent  without  JExpensee 
after  warrant  ofDietress  delivered 
to  Broker, 

A  tender  of  rent  without  expenses, 
after  a  warrant  of  distress  is  delivered 
to  the  broker  but  before  it  is  exe- 
cuted, is  a  good  tender. 

The  plaintiff  was  tenant  of  a 
dwelling-house,  the  rent  of  which 
was  received  by  the  defendants  for 
the  landlord.  Rent  being  in  arrear, 
the  defendants  signed  as  agents  of 
the  landlord,  and  delivered  to  a  bro- 
ker, a  warrant  of  distress.  Before  it 
was  executed  the  plaintiff  tendered 
to  the  defendants  the  amount  of  the 
rent,  but  they  refused  to  receive  it 
on  the  ground  that  the  distress  war- 
rant had  issued.  The  plaintiff  sub- 
sequently tendered  the  amount  to 
the  broker,  who  refused  to  receive  it 
unless  certain  alleged  costs  were  also 
paid.  The  broker  afterwards  dis- 
trained the  plaintiff's  goods — Hefd, 
that  the  distress  was  illegal,  and  that 
the  defendants  were  not  mere  agents 
conveying  an  authority  from  the 
landlord,  but  persons  committing 
the  wrongful  act ;  and  therefore 
liable  in  trespass  for  the  damage 
sustained  by  the  plaintiff.  Bennett 
v.  Bages,  391 

• 

(2).  Claim  of  Bent  by  Landlord  after 
Sale  of  Tenants*  Qoode  under  Ex^ 
ecution  but  before  Bemoval. 

Goods  having  been  taken  in  exe- 
cution, the  landlord  aAer  the  sale, 
but  before  the  removal  of  the  goods, 
gave  notice  to  the  sheriff  that  rent 
was  due  to  him  : — Held,  that  an  or- 
der on  the  sheriff  to  pay  the  rent  out 
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of  the  proceeds  in  his  hands  was  pro- 
perly made. 

A.  being  indebted  to  B.,  snd  C. 
being  his  surety,  A.  conveyed  certain 
premisei  by  way  of  mortgage  to  C. 
to  indemnify  him,  and  attorned  ad 
tenant  to  C.  at  a  rent  of  50/.  a  year 
payable  in  advance.     The  goods  of 

A.  having  been  seized  under  a  writ 
of  execution  : — Utid,  that  by  8  Ann, 
c.  14,  B.  1,  C.  was  entitled  to  pay- 
ment of  this  rent  as  against  the  ex- 
ecution creditor.     Valei  v.  Ratledge, 

249 

(3).  Sight  of  Landlord  (0  Sent  vhere 
good*  of  a  Stranyer,  on  demUed 
prenatet  are  taken  in  Execution 
under  a  Froeett  of  Ciunti/  Court. 

Under  the  19  fc  20  Viet.  c.   108, 

B,  75,  a  landlord  cannot  claim  his 
rent,  where  a  bailiff  takes  in  execu- 
tion, upon  the  demised  premises,  the 
goods  of  a  stranger;  for  that  enact- 
nient  only  applies  where  the  levy  is 
made  on  the  goods  of  the  tenant. 
Foulger  v.  Taylor,  George  Sear/iy, 
Claimant,  Robert  Wtleoxon,  Peter 
Roll  and  George  Moore,  Landlords, 

202 
(4).  Notice  to  Quit. 
Between  nine  and  ten  o'clock  on 
the  2oth  March  a  tenant  put  into  a 
post  office  in  London  a  letter  con- 
taining a  notice  to  quit  on  the  fol' 
lowing  Michaelmas,  and  addressed 
to  the  place  of  business  in  London  of 
his  landlord's  agent.  The  agent  was 
at  his  place  of  business  nntil  be- 
tween six  and  seven  o'clock  in  the 
evening  and  did  not  receive  the 
letter,  but  found  it  on  the  following 
morning. — Held  a  sufficient  notice  to 
determine  the  tenancy,  the  jury  hav- 
ing found  that  the  letter  was  deli- 
vered on  the  25ih  March,  after  the 
agent   lef^. — PapiUon    v.    Brvnton, 
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LEGACY  DUTY. 

(1)  Separate  Legaeiee — lAen  qf 
Crmmt. 

A  testator,  who  died  in  1 820, 
by  his  will  directed  his  estate  to  be 
divided  into  two  moieties,  in  one  of 
which  a  sum  of  4300/.  Zl.  per  cent. 
Consols  then  standing  in  his  name 
was  to  be  included:  and  as  to  this 
moiety  he  directed  that  (after  pay- 
ment of  certain  debts)  the  surplus 
Iteyond  the  4300/.  Consols  should  be 
invested  iu  the  funds  in  the  names 
of  his  executors,  in  trust  to  pay  the 
dividends  thereon  and  also  on  the 
4300/.  Consols  to  his  wife  for  life  : 
and  upon  her  death  he  bequeathed 
this  moiety  to  A.,  save  and  except 
tlie  43110/.  Consols,  the  dividends 
upon  which,  amounting  to  129/.  a 
year,  he  directed  to  he  paid  to  three 
annuitants  of  20/.  a  year  each,  and 
the  remainder  to  a  nephew  during 
his  life.  He  then  bequeathed  the 
annuities  of  20/.  to  three  other  an- 
nuitants, and  alter  the  decease  of  the 
survivor  of  them  he  bequeathed  the 
4300/.  Consols  to  A.  absolutely.  The 
executors  realized  the  property,  and 
it  was  ascertained  that  5099/.  was  Ibe 
amount  to  be  invested  to  make  up, 
together  with  the  4300/.  Consols,  the 
moiety  of  the  dividends  on  which  were 
to  be  paid  to  the  wife  for  life.  The 
executors  entered  into  an  arrange- 
ment with  the  widow  and  A.  and 
ber  husband,  by  which  the  5099/. 
was  paid  over  to  the  latter,  but  no 
legacy  duty  was  paid  upon  it.  The 
widow  die^  in  May,  1835,  and  tti 
May  li437  A,  sold  and  assigned  to 
B.  the  4300/.  Consols,  subject  to  the 
annuitieslhen  in  existence  and  legacy 
chargeable  on  A.  in  respect  thereof. 
BeU:  First,  that  the  5099/:  and 
4300/.   were  separate  legacies,  and 
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LEGACY  DITY 


tint  B.  was  not  a  debtor  to  tbe  Crown 
in  respect  of  tbe  legacy  dntj  payable 
on  tbe  oC99i. 

8ecofidljy  tbat  tbe  Crowo  bad  no 
lien  oo  tbe  4300/.  io  re«^>ect  of  focb 
duty.  7%e  Aiiomey  General  t. 
GOes,  255 

LEGACY  DUTY. 

(2).  Legacy  **  delirered,  paid,  taH*- 
fied  or  digeharyed^^  hy  paywterU  im 
Ctmrt  rf  Chancery, 

Sir  C.  W.  bound  biniself  by  bond 
conditioned  for  payment  to  M.  and 
C  after  tbe  decease  of  bimself  and 
bis  wife,  of  16,000/.,  and  by  inden- 
ture of  settlement,  made  on  tbe  mar- 
riage of  C.  W.  and  J.  N.,  declared 
tbat  tbe  bond  was  given  upon  trust, 
tbat  tbe  trustees  sbould  after  bis 
decease  receive  tbe  amount  and  in- 
Test  it,  and  pay  tbe  proceeds  to  C.  W. 
during  tbe  joint  lives  of  C.  W.  and 
J.  N  ,  and  to  the  survivor  during  the 
life  of  sucb  survivor  ;  and  then,  sub- 
ject to  trusts  in  favour  of  their  issue, 
which  never  took  effect,  in  trust  to 
assign  the  said  sum  of  16,000/.,  and 
the  funds  wherein  the  same  should  be 
invested,  to  himself,  his  executors, 
ttc^  for  his  and  their  own  use.  By 
his  will  'Mn  case  the  said  sum  of 
money  on  bond,  or  any  part  thereof, 
should  revert  into  the  residuum  of 
his  estate  at  any  time,  pursuant  to 
the  limitations  in  the  settlement," 
Sir  C.  W.  **  bequeathed  all  the  said 
sum  of  16,000/.,  to  such  of  his 
trustees  as  should  be  then  existing, 
in  trust  that  they  should  pay  thereout 
the  sum  of  14,000/.  to  L.  After  the 
death  of  Sir  C.  W.  a  suit  in  Chancery 
was  instituted,  in  which  L.  was 
plaintiff  and  A.  W.  (the  surviving 
executrix  of  Sir  C.  W.),  C.  W.  and 
J.  N.  his  wife,  the  trustees  afore- 
said, and  other  persons,  were  de- 
fendants. The  bill  stated  that  A.  W. 
was    possessed    of    personal    estate 


more  than  satBcimt  to  satisfr  all  tbe 
testator*s  debts  and  funeral  e»pcpse» : 
tbat  aD  tbe  debts,  except  tbat  of 
16,000/.  and  one  other,  were  p^d  ; 
and  prared  (inter  alia)  tbat  tbe  will 
of  Sir  C.  W.  might  be  established, 
and  tbe  trusts  of  it  performed.  By 
her  answer  A.  W..  tbe  sonriviog  exe- 
cutrix, admitted  tbe  &cts  stated, 
submitted  tbat  the  will  might  be 
established,  and  the  trusts  thereof 
carried  into  execution,  and  tbat  she 
was  willing  to  account.  A.  W.  paid 
into  Court  monies  sufficient  to  satisfy 
the  16,000/.  She  died  in  1805. 
By  an  order  of  the  Court  of  Chan- 
cery, dated  the  4th  of  July,  1807, 
reciting  that  the  Master  bad  re- 
ported that  the  16.000/,  was  a  spe- 
cialty debt  due  firom  the  estate  of 
Sir  C.  W.  to  the  trustees,  and  tbat 
it  was  prayed  that  so  much  Bank 
annuities  as  would  make  up  the  sum 
of  16,000/.  might  be  carried  on  to 
an  account  to  be  entitled  ''  Tbe  Ac- 
count of  C.  W.  ;*'  and  that  the  in- 
terest thereof  might  be  paid  to  C.  W« 
during  his  life,  or  until  the  further 
order  of  the  Court ;  it  was  ordered 
that  so  much  3/.  per  cent.  Bank  an- 
nuities, as  the  Master  should  6nd  to 
be  of  the  value  of  16,000/.,  should  be 
carried  over  in  trust  to  the  said 
cause,  L.  r.  W.  "  The  account  of 
C.  W.;"  and  the  Accountant  General 
was  to  declare  the  trusts  thereof  ac- 
cordingly. In  pursuance  of  this 
order,  in  November,  1807,  a  sum  of 
28,702/.  16«.  Zd.  Bank  annuities  was 
carried  over  by  the  Accountant  Ge- 
neral in  the  said  cause  to  **  The 
account  of  C  W."  At  the  date  of 
the  order  both  C.  W.  and  J.  N.  were 
alive,  but  the  former  died  on  the 
17th  of  July,  1807.  J.  N.  received 
the  dividends  on  the  16,000/.  until 
her  death  in  1848,  when  L.  received 
the  1 4,000/. 

Held,  that  the  legacy  to   L.  was 
*<  delivered,    paid,    satisfied   or  dis- 


charged"  by  the  payment  into  Court 
and  investment  of  the  money  in 
lt*07,  and  consequently  that  no 
legacy  duty  was  payable  under  the 
S5  Geo.  3,  G.  184,  schedule,  part  3. 
TAe  Attorney  General  y.  Lot- 
eombe,  564 

LESSOR  AND  LESSEE. 

Set  DehISC. 
DiBTBEEB. 

LaDDLOKD  AE)U  Tehaht. 
Was. 
(1).  Cancellation  of  Leate  bg  Mutual 
Conient. 
The  cancelling  a  lease  by  the  mu- 
tiinl  consent  of  both  parties  does  not 
destroy  the  estate  vested  in  the  les- 
see, and    the   lessor  may  therefore 
tnainlain  an  action  of  debt  on  the  de- 
mise, for   the   recovery  of  the  rent. 
Lord  fVard  v.  Lunilej/,  87 

(2).  Demand  of  Rent  to  create  Mr- 

By  a  lease  rent  was  reserved  pay- 
able OD  the  usual  quarter  days,  pro- 
vided  that  if  the  rent  should  be  in 
arrear  for  the  apace  of  twenty-eight 
days  next  after  any  of  tlie  days  ap- 
pointed for  payment  of  the  same  had 
been  lawfully  demanded,  it  should  be 
lawful  for  the  lessor  to  le-enler  and 
take  possession  of  the  premises  with- 
out bringing  an  action  of  ejectment. 
The  rent  being  unpaid  -.—Helii,  that 
a  demand  made  on  the  premises  at 
helf-paiit  ten  o'clock  on  the  morning 
of  the  last  day  was  not  sufficient  to 
entitle  the  lessor  to  re-enter  without 
action.     Acoekt  v.  Phillips, 


LIBEL. 

See   Slander. 

(1).  Slander  of  Title  to  Goodi. 

A    declaration   stated,    that    the 

OQQ  2 
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plaintiff  advertised  certain  of  hia 
goods  for  sale  by  auction,  and  that 
he  defendant  printed  and  published, 
:onccrning  the  plaintiff  and  the  said 
intended  sale,  a  malicious  and  defa- 
matory libel,  whereby  after  reciting 
that  the  plaintiff  had  advertised  cer- 
tain goods  for  sale,  and  that  he  un- 
lawfully detained  certain  goods  the 
property  of  defendant,  and  which  he 
was  informed  the  plaintiff  also  intend- 
ed disposing  of;  the  defendant  gave 
notice  that  the  same  were  his  absolute 
property,  and  in  case  any  person 
should  purchase  them  he  would  be 
held  responsible:  thereby  meaning 
to  cause  it  to  be  believed  that  no 
person  could  safely  purchase  any 
goods  at  the  said  advertised  sale :  by 
means  of  which  persons  were  pre- 
vented from  attending,  and  the  sale 
failed  altogether.  Plea:  that  the 
plaintiff  did  unlawfully  detain  ccitain 
goods  the  property  of  the  defendant ; 
and  that  the  defendant  was  informed 
and  believed  that  the  plaintiff  did  in- 
tend to  dispose  of  the  same  at  the 
advertised  sale,  and  thereupon  the 
defendant  published  the  said  words 
for  the  purpose  of  naroiog  all  per- 
BooB  from  purchasing  the  said  goods 
so  unlawfully  detained  by  the  plain- 
tiff, and  not  otherwise.  On  demurrer 
to  the  plea : — Held,  that  though,  on 
application  to  a  Judge  at  Chambers, 
the  plea  might  have  been  struck  out 
or  amended,  yet  on  demurrer  it  was 
good,  as  amounting  to  the  general 
issue:  per  totam  Curiam. 

Per  BramfceU,  B.,  that  the  plea 
might  also  be  supported  on  the 
ground  that  it  shewed  that  the  al- 
leged defamatory  statements  were 
true.     Carr  v.  Ducketl,  783 

"TnteJc- 


Tn  an  action  for  libel  inpnting  to 
the  plaintiff  that  he  was  a  "truck*' 


9^4  MARRIAGE  SETTLEHEXT.      MARYPORT  DARBOUR  ACT. 


*  tliere  being  no  iDDoendo  to  [ 
explain  the  meaning  of  the  word : —  ^ 
lield^  that  ahbough  the  word  was ' 
Bot  to  be  Ibcnid  in  anj  English  die-  \ 
fionanr   ^et,  as  it  was  composed  of 
two  well  known   English  words,  the 
plaintiC  was  not  boond  to  giTe  eri- 
dence  of  its  meaning,  nor  the  Jodge 
to  expUiD  it  to  the  jury ;  but  that  it 
was  properij  left  to  them  to  saj  whe- 
ther, nnder  aD  the  circomstances,  it 
was   used  in    a    deCunatory  sense. 
Homer  r.  Tammiam,  66  J 
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title  under  the 
gagee,  it  was  prored  that,  ia  October, 
1830,  the  husband  and  wile  let  tLe 
propertj  to  T^  and  receired  the 
rents  of  h  for  some  rears. — Heid: 
First,  that  the  limit  at  ioo  in  the  mar- 
riage settlement  to  tKe  pfcaiotif^ 
thoagh  a  bastard,  was  not  firaodnlent 
and  Toid  against  the  mortgagee,  by 
the  27  Biz.  c.  4.  Secoodij,  that 
there  was  evidence  of  the  seisin  c»f  D. 
at  the  time  of  the  execation  of  the 
settleflMnt.     Dkkimmm  r.  Wrighl, 

401 

MARYPORT  HARBOL^  ACT. 

(3  ft  4  Wm.  4,  c.  czin.) 

LimbaUf  €f  Tnuiea. 

The  3  ft  4  Wm.  4,  c  cxiiL,  An 
Act  lor  better  preserring  the  harboor 
of  Bfaryport,  and  for  lighting  and 
otherwise  improring  the  township  of 
JIaryport,  section  7,  appoints  trustees 
to  carry  the  act  into  execotion.  By 
section  21,  they  may  elect  a  harboor 
master,  who,  by  section  47,  asay  di- 
rect any  person,  baring  the  command 
I  of  any  vessel  entering  into  or  being 
I  within  the  harbour,  to  anchor   and 

Limiiaium  to  lUegiHrnate  CkOd,  Valid  \  P'*^  ^^^  "™^  '*°  •'^**  situation  whh- 


LORD  MAYOR'S  COL^T. 
See  PaoHDmos. 

LORD  OF  MANOR. 
See  Iscxosuma  Act. 

MALICE. 
AeCoimsKL. 

MARRIAGE  SETTLEMENT. 


againei  Suh^eq^ent  Mortgagee,       I 


in  the  harboor  as  he  shall  direct. 
i  After  the  passing  of  the  Act  some 
D.,  a  widow,  being  possessed  of.  coals  were  shot  into  a  berth  in  the 
certain  real  property,  by  settlement ;  harboor  which  rendered  it  dangerous, 
in  contemplation  of  her  marriage,  \  The  trustees  at  a  board  meeting  bar- 
dated  the  17th  of  May,  1830,  rccit-  i  ing  had  notice  of  the  state  of  the 
log  that,  upon  the  treaty  for  the  mar-  !  berth,  gare  directions  to  their  clerk 
™^»  j^J^*»  •gi'eed  that  the  property  ,  to  have  the  coals  removed,  and  the 

coals  were  accordingly  partly,  but 
not  sufficiently,  removed  at  their  ex- 
pense. After  this  the  harbour  mas- 
ter, without  the  knowledge  of  the 
trustees,  directed  the  plaintiff  to 
place  his  vessel  in  the  berth.  De 
did  so,  and  the  vessel  while  lying 
there  sustained  damage  in  conse- 
quence of  the  berth  being  unsafe. 
The  harbour  master  knew  that  the 


should  be  appointed,  released  and 
conveyed  -as  thereinafter  mentioned, 
limited  the  property  to  trustees  in 
trust  for  herself  for  life,  with  re- 
mainder, as  to  part,  to  her  hus- 
band for  life,  remainder  to  the  use 
of  her  illegitimate  son,  the  pUintifT. 
She  and  her  husband  subsequently  | 
mortgaged  the  property.     In  eject'- 


tnent  by  the  plaintiff  against  a  per- 


MASTER  AND  SERVANT. 

berth  had  been  unsafe  and  what  liail 
been  done  to  it,  but  neitber  he  nor 
the  trustees  knew  that  the  berth  con* 
tinued  unsafe  when  he  directed  the 
plaintiiF  to  place  his  vessel  in  it.— 
Htid,  hy  the  Court  of  Exchequer 
Chamber,  that  there  was  no  evidence 
to  warrant  a  verdict  against  tlie 
trustee*.  Metealfw.  Hetheriuglan, 
719 

MASTER  AND  SERVANT. 
See  CoHvicTioN. 

SfDCCTIOK. 


(1).  Right   of  Servant   to 

Action  for  Negligence. 

The  plaintiff,  a  servant  of  J.  & 
Co.,  who  were  employed  by  tbe  de- 
fendants to  carry  cotton  from  a 
warehouse,  was  receiviog  the  cotton 
into  hig  lorry  when,  in  consequence 
of  tbe  negligence  of  the  defendants' 
porters,  in  lowering  the  bales  from 
the  upper  floor  of  the  warehouse, 
a  bale  fell  upon  \x\m.—Held,  that 
the  plaintiff  and  the  defendaols'  ser- 
vants not  being  under  the  same  con- 
trol, or  forming  part  of  the  same 
establishment,  were  not  so  employed 
'upon  a  common  object,  as  to  deprive 
the  plaintiff  of  a  right  of  action 
against  (he  defendants  for  such 
oegligence.  Abraham  t.  Regnoldt, 
143 

(2).  Hiring  of  Clerk. 

There  is  no  inflexible  rule  that  an 
indefinite  hlriog  of  a  clerk  must  be 
construed  as  a  hiring  for  a  year. 
Fairman  v.  Oakford,  635 

(3).  Jattif  cation  of  Ditmiuid  of 
Servant. 

A  declaration  stated  that  it  was 
agreed,  between  the  plaintiff  and  de- 
fendant,  that  the    plaintiff  should 


MERGER. 
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serve  the  defendant  faithfully  for 
three  years  in  his  bu&iness  of  a 
manufacturer  of  lard;  and  alleged 
as  a  breach  the  wrongful  dismissal 
of  the  plaintiff  before  the  expiration 
of  that  period.  —  Plea:  that  the 
plaintiff  did  not  serve  the  defendant 
faithfully  as  in  the  agreement  stipu- 
lated. At  the  trial  it  appeared  that 
bladders  are  essential  in  the  busioesa 
of  a  manufacturer  of  lard  ;  and  that 
tbe  plainiiff,  without  the  knowledge 
of  the  defendant,  entered  into  a 
contract  with  C.  for  tbe  purchase  of 
several  thousand  bladders,  which 
were  invoiced  and  delivered  to  G , 
who  allowed  the  plaintiff,  from  time 
to  time,  to  have  as  many  as  were  re- 
quired for  the  defendsnt's  business. 
C.  having  made  a  claim  upon  the 
defendant  in  respect  of  the  bladders, 
he  dismissed  the  plaintiff. 

Beld  : — First,  that  there  was  no 
miadirection  in  telling  the  jury  that, 
so  far  as  it  was  matter  of  law,  the 
defendant  was  justified  in  dismissing 
the  plaintiff. 

Secondly,  that  the  facts  were  ad- 
missible in  support  of  the  plea,  that 
the  plaintiff  did  not  serve  the  de- 
fendant faithfully.  HorUm  y.  Mc 
MuTlry,  667 

MEMORANDA,  52,  73.  459. 

MERGER. 

O^mtor  for  Teari  llenant  by  the 
Ourtety. 

A  term  of  years  and  a  freehold 
may  subsist  in  the  same  person  with- 
out merger,  if  held  in  different 
rights. 

Quart :  whether  there  is  an  ex- 
ception in  the  case  of  the  freehold 
lieing  acquired  by  tbe  a£t  of  the 
party,  and  not  by  the  act  of  the  law. 

If  a  husband  is  possessed  of  a 
term  of  years,  and  the  owner  of  th& 
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PARUAMEXTARY  ELECTION. 


rerersioD  io  fee  de\\se%  it  to  the  wife,  i 
who  has  issue,  the  husbuid,  who  io  ! 
the  lifetime  of  the  wife  is  tenmnt  by 
the  curtesy  initiate,  holds  the  two  i 
estates  in  different  rights,  without  i 
having  acquired  the  freehold  bj  his 
own  act,  and  consequently  there  is 
ao  merger.     Jomts  t.  Darks^      766 


NEGUGENCE- 
See  Mastkk  asi>  Sc 


(1> 


NORTH    STAFFORDSHIRE 
RAILWAY  ACT,  1S47. 

See  Railwat  Comtast,  (4). 


MORTGAGEE. 

See  3fAftMAGS  ScTTLExxarr. 
RsSkT  CuAmcE. 


NOTICE. 
See  tukMSOJomn  axb  Tj 


.(4), 


Cf  Dtfemimmfe  Imtemiiam  to  oppoee 
>  Appiicmtiom  fir  Cm^v. 


MINERALS. 
Sec  Railway  Coxtast,  (6). 

MINING  COMPANY. 

Where  a  writ  h«s  ianed  fer  asoB 
under  SOI.,  the  notice  mentioned   \m 
the  indorsement  th^eoo,  pursoam  to 
R^.  Gen.  E.  T.    1857,  of  the  de- 
fendant's intention    to    oppose    the 
pUintifs  application  for  codts*  is  a 
i  notice  within  the  Reg.  Gen.  H.  T. 
I  r.   161,  and  most   therefore   he   in 
MUNICIPAL     CORPORATION  !  ^'^^^^     Wcodward  t.  Sortk.    790 
ACTS,  (5  4  6  Wm.  4,  c-  76,  i 


20  db  21  Vkt.  c.  oO), 

Pemmhy  om  Orerteer  not  «r»«c^n^  { 
^my€ts   LUi   to  T^icm  Clerk  om 
1<#  Stptemher, 


Anr  oTerseer  who  neglects  or 
fuses  to  make  out.  $'go.  and  deliTer 
the  "Burgess  List"  to  the  town 
cierk  on  or  before  the  l>t  dar  of 
September  in  everr  rear,  as  required 
by  the  31ualc:p^  Corpcni::on  Acts* 

5  i  6  Wm,  4,  c.  7*r*  s-  Io.  and  tX> 

6  21  Vict.  c.  50.  s.  7.  is  liibie  to 
the  penalty  impcs^eJ  by  the  4>th 
section  of  the  tinner  Act.  alchough 
he  has  node  cut,  sl^r^evi.  and  d«:- 
iiTered  such  lis:  oq  or  bcrcn?  the  oth 
of  September,  the  prorisica  as  to 
the  time  be^n^  imperativ-e  and  not 
directory  ooly.  The  names  ia  such 
fist  BUSK  be  ia  arphabetical  order. 
Hi^Mi  T.  HiiAs.  VIZ 


NTL  TIEL  AGARDl 
See  AmBirmATios,  (I)« 

OFFICER. 
.S*e  SiccarrT  roK  Costs. 

ORDER  OF  REFERENCE. 
5fe  Costs,    3\ 

OVER5EXR- 

.SfrMcXICIFAL  COKTO^ATIOS 

PARENT  AND  CHILD. 
See  Scx>ccTios. 

PARUAMENTARY  ELECTION. 

,5w  CoutcTT  Pe^ctices  Peetks* 
Txos  Act.  1>54. 


PATENT. 
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PARTNERSHIP. 

See  Bill  of  Exchange,  (1). 
Income  Tax. 


PATENT. 

See  Royalty. 

(1).  Improved  Mode  of  Manufac" 
tuning  Gas — Deposit  Paper —  Spe- 
cification. 

The  plaint! AT,  on  applying  for  a  pa- 
tent, prior  to  the  Patent  Law  Amend- 
ment  Act,    1852,  delivered   to  the 
Attorney   General  a  deposit  paper 
stating,  that  his  invention  was  (inter 
alia)  **  For  absorbing  sulphuretted 
hydrogen  and  other  gases  into  po- 
rous  bodies,   and  renovating  them 
again   either  by   heat,    &c.,  or  by 
taking  off  the  atmospheric  pressure.'* 
In  November,  1849,  he  obtained  a 
patent  for  '*  An  improved  mode  of 
compressing  peat  for  making  fuel  or 
gas  and  of  manufacturing  gas,  and  of 
obtaining  certain  substances  appli- 
cable to  purifying  the  same.^     The 
invention,  described  in  the  specifica- 
tion, was,  passing  the  gas  through  a 
mixture   consisting  of   the    subsul- 
phates,  the  oxychlorides,  or  the  hy- 
drated  or  precipitated  oxides  of  iron, 
either  by  themselves  or  mixed  with 
sulphate  of  lime,  &c.,  and  sawdust, 
or  peat  charcoal,  &c..  "  so  as  to  make 
a  porous  material,  whereby  the  gas 
will  be  deprived  of  its  sulphuretted 
hydrogen,  which   will   be  absorbed 
into  the  porous  material,  water  being 
formed  by  the  union  of  the  oxygen 
of  the  oxide  with  the  hydrogen  of 
the  sulphuretted  hydrogen.    As  soon 
as  the  material  ceases  to  purify  the 
gas  from  sulphuretted  hydrogen,  the 
gas  is  to  be  shut  off  from  the  purifier, 
and  a  communication  opened  with 
the  external  air,  which  is  to  be  ad- 
mitted to  the  purifying  material,  and 
by  the  agency  of  which  it  will  be  re- 
novated, and  the  uncombined  gases 


which  have  been  absorbed  driven  off. 
The  best  way  to  effect  this  is  partially 
to  take  off  the  atmospheric  pressure 
at  the  top  or  bottom  of  the  purifier 
in  which  the  purifying  material  is 
contained,  by  connecting  it  with  a 
pipe  to  a  hot  and  powerful  chimney, 
&c.,  so  as  to  cause  a  current  of  air, 
&c.,  to  pass  through  the  purifier. 
The  current  of  air  will  drive  off  the 
volatile  gases,  &c.,  and  re-oxidize  the 
iron  of  the  sulphuret  of  iron.  &c.  As 
soon  as  the  iron  is  re-oxidized,  &c., 
the  gas  is  to  be  passed  through  it 
again.  &c.'*  He  claimed  first  puri- 
fying gas  by  passing  it  through  pre- 
cipitated or  hydrated  oxides  of  iron  ; 
and  secondly,  renovating  the  puri» 
fying  material  by  exposing  it  to  the 
action  of  the  air. 

The  jury  found  that  the  invention, 
in  respect  of  which  the  plaintiff  ap- 
plied for  a  patent,  and  in  respect  of 
which  his  patent  was  granted,  whe- 
ther aptly  described  in  the  deposit 
paper  or  not,  was  the  plaintiff^s  in- 
vention. 

1/ip/rf;— First,  that,  assuming  the 
deposit  paper  delivered  to  the  At- 
torney General  did  not  correctly  de- 
scribe the  matter  in  respect  of  which 
the  plaintiff  applied  for  a  patent,  the 
defendant  was  not  entitled  to  have  a 
verdict  entered  for  him  on  a  plea  that 
the  invention  described  in  the  speci- 
fication was  another  and  a  different 
invention  from  that  for  which  the 
letters  patent  were  granted. 

Sembie  per  Pollock^  C.  B.,  that  the 
deposit  paper  was  not  admissible  for 
the  purpose  of  cutting  down,  or  af- 
fecting the  construction  of  the  Queen's 
grant  in  the  letters  patent  though,  if 
the  Attorney  General  was  deceived 
in  making  the  grant  by  the  erroneous 
description  in  the  deposit  paper,  it 
might  possibly  be  a  ground  for  re- 
pealing the  patent  by  scire  facias. 

In  the  specification  of  a  prior  pa- 
tent for  purifying  gas.  dated  in  1840, 
one  Croll,  after  speaking  of  the  use 
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PATENT. 


of  black  oxide  of  manganese  fur  pa- 
rifying  gas  weot  on  to  saj,  **The 
ftanie  effect  maj  be  produced  bj  the 
applicatioQ  of  the  oxide  of  zinc,  and 
the  oxides  of  iron  treated  preciselj  io 
the   waj   above   described.** — Held, 
that,  assaming  that  Croll  meant  to 
claim  all  oxides  of  iron  for  purifying 
gfi%.  ioasmoch  as  some  would  not  an- 
swer, the  Court  could  not  saj,  as  a 
matter  of  law,  that  a  patent  could 
not  be  bad  by  a  person  who  after- 
wards discovered  that  precipitated 
hjdrated  oxides  were  those  which  it 
was  proper  to  use. 

The  jury  having  found  that  CroU*s 
speciBcatioQ  did  not  disclose  the  use 
cjr  hjdiated  oxides  of  iron,  the  Court 
refitted  to  grant  a  new  triaL 

In   work*ng,   for   the  purpose  of 
completing  the  specification  of  his 
patent,  Croll  had  used  oxides  of  iron 
for  the  purification  of  gas,  and  the 
gas  purified  by  him — to  the  extent  of 
*JtOflOO  feet  a  day,  had  for  many  days 
been  mixed  with  the  ordinary  gas, 
and  supplied  to  the  public  from  the 
mains  of  a  gas  company.     He  had  - 
renovated  the  material  by  exposing : 
it  to  heat  on  the  top  of  some  retort- 
beds.     The  oxides  were  origioally  in  ; 
a  hydrated  state,  and  the  heat  used  \ 

by  him  while  so  working  was  not 

«•  •  I 

sufficient  to  render  thera  anhvdrous ; 

but,  not  knowing  the  difference  be-  ' 
tween  hydrated  and  anhydrous  ox- 
ides, and  supposing  that  a  better  re- 
sult would  thereby  be  obtained,  he 
dire<rted  in  his  specfication  that  the 
material  should   be  raised  to  a  red 
heat,  which  would  render  the  oxides  , 
anhydrous.     The  jury  having  found  \ 
that  what  Croll  did  was  in  the  nature 
of  an  experiment  and  not  a  publica- 
tion  to    the    world,    the   Court    re- 
fused to  disturb  the  verdict  on  that 
point. 

In  1847.  one  Lam'.ng  having  ob- 
tained a  patent  for  the  purification  of 
gas  by  chloride  of  calcium,  specified 
a  mode  of  making    the  chloride  of 


calcium  by  decomposing  muriate  of 
manganese,  iron,  or  nnc ;  and  said. 
**The  oxides  or  carbonates  which 
result  are  useful  for  the  said 
cation  of  gas,  and  need  not  be 
moved."  The  oxides  so  prepared 
would  be  hydrated.— £Mi;  tbat  the 
Court,  on  a  comparison  of  Lamiog's 
^lecificatioo  with  that  of  tbe  plaiotii^ 
could  DOC  say,  as  a  matter  of  kw,  that 
Laming  had  anticipated  tbe  plaintiff's 
invention. 

Before  the  date  of  the  plaintiff^s 
patent  it  was  known  that  hydrated 
oxides  of  iron  would  absorb  solpbu- 
retted  hydrogen  ;  but  it  was  nc^ 
known  that  they  could  be  practi- 
cally used  in  the  purification  of  coal 
gas  firom  sulphuretted  hydrogen. — 
Held^  that  a  patent  might  be  had 
for  applying  hydrated  oxides  to  ab- 
sorb sulphuretted  hydrogen  finom 
coal  gas. 

It  was  also  known  that  sulphoret 
of  iron,  produced  by  the  action  of  sul- 
phuretted hydrogen  upon  hydrated 
oxide  of  iron,  would  be  re-oxidixed 
by  being  exposed  to  the  action  of  at- 
mospheric air.  But  it  was  not  known 
that  when  the  sulphuret  was  pro- 
duced by  exposure  cf  hydrated  oxide 
of  iron  to  the  action  of  sulphuretfed 
hydrogen  mixed  with  coal  gas.  the 
re-oxidation  of  the  iron  might  not 
be  prevented  by  the  cyanogen  com- 
pounds of  ammonia  and  tarry  matter 
which  would  be  mixed  with  it. — 
Heid,  that  a  patent  might  be  had  for 
re-oxid'.ziog  the  iron  by  exposure  to 
the  air  after  it  had  been  used  in  the 
purification  of  coal  gas. 

He*d  also,  that  the  plaiotiff^s  in- 
vention came  within  the  title  of  his 
patent  as  **  an  improved  mode  of 
manufacturing  gas.'^  UiUs  v.  The 
London  Gas  iJght  Company^      312 

(2).  InspecticH,  undfr  15  4'  16  TlcL 
c.  63,  of  Ma  nu fad  are  allr^fd  to  he 
an  Infringement, 

Qamre.  whether  a  Court  of  com* 


PERPETUITY. 

mon  law,  in  makinfi:  an  order  under 
15  &  16  Vict.  c.  83,  8.  42,  that  a 
plaintifT  may  inspect  a  manufacture 
alleged  to  be  an  infringement  of  a 
patent,  has  power  to  direct  that  he 
shall  be  at  liberty  to  take  specimens 
of  the  same  for  the  purpose  of  ana- 
lysis. 

The  affidavits  in  support  of  such 
an  application  should  bring  all  the 
facts  before  the  Couit  precisely,  and 
should  be  such  as  to  satisfy  the  Court 
that  there  has  been  an  infringement 
and  that  there  is  a  necessity  for  their 
interposition. 

In  an  action  agaim>t  a  printer  for 
an  infringement  of  a  patent  for  im- 
provements in  the  manufacture  of 
type,  the  improvements  consisting  in 
the  use  of  lead,  tin  and  antimony  in 
certain  proportions,  the  plaintiff  ap« 
plied  to  the  Court  under  the  42nd 
section  for  leave  to  inspect,  and  if 
necessary  to  take  specimens  of  the 
type  for  the  purpose  of  analysis.  His 
affidavit  stated  that  he  had  obtained 
from  the  defendant  specimens  of  the 
type  and  caused  them  to  be  analysed 
by  a  chemist  who  was  dead,  and  that 
the  type  so  analysed  was  an  infringe- 
ment of  the  patent ;  but  did  not  set 
out  the  report  of  the  chemist  or  state 
its  substance,  or  whether  or  not  it 
was  in  writing.  The  Court  refused 
to  make  an  order  that  the  plaintiff 
should  be  at  liberty  to  take  speci- 
mens for  analysis.  The  Patent  Type 
Founding  Company  (Limitrd)  v. 
Lfoyd.     The  Same  v.  Waiter,     192 

PENALTY. 

See   Birkenhead  Improvement 
Acts. 


PLEADING,  &c.        959 

I 

PLEA. 

See  Arbitration,  (1). 
Common. 
Libel,  (1). 
Master  and  Servant,  (3). 

ROTALTT. 

Fuie  darrein  continuance. 

Where  a  plea  that  the  plaintiff 
since  the  last  pleading  had  been  con- 
victed of  felony  is  pleaded  puis  dar- 
rein continuance,  the  plaintiff  may 
confess  the  plea  and  sign  judgment 
for  his  costs,  by  rule  23  of  the  Plead- 
ing Rules,  Trin.  T.  1853.  Barneti 
V  The  London  and  North  Western 
Railway  Company^  604 


PERPETUITY. 
See  Rent  Charge. 


PLEADING   SEVERAL  MAT- 
TERS. 

(1).  Bankruptcy  and  Plea  on  Equit' 
able  Grounds, 

Declaration,  on   an   indenture  of 
assignment  of  certain  leasehold  mes- 
suages, by  way  of  mortgage  to  secure 
1500/.,  containing  covenants,  that  the 
defendant  would  during  the  conti« 
nuance  6f  the  terms,  and  while  the 
1500/.  should  be  unpaid,  or  until  the 
messuages  should  be  sold  under  the 
power  in  the   indenture  contained, 
pay  the  rents  and  observe  the  cove- 
nants contained  in  the  leases  on  the 
lessees'  part  to  be  performed,  and 
keep  the  premises  insured  from  loss 
by  6re,  &c.     The  covenants  in  the 
leases,  were,  that  the  lessees  should 
repair,  Sic.     Breaches:  that  defen- 
dant did  not  pay  the  rents  or  perform 
the  covenants,  but  made  default  in 
repairing  and  insuring.     The  Court 
refused   to  permit  the  defendant  to 
plead,  that  the  cause  of  action  ac- 
crued before  the  defendant  became 
bankrupt,  together  with  a  plea,  on 
equitable  grounds,  that  the  defendant 
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PRESCRIPTION. 


PROMISSORY  NOTE. 


did  what  was  complained  of  by  the 
plaintiff  s  liceoce.     Greet  y,  fVebb, 

599 

(2).  Intoxication  with  other  Pleas. 

To  an  action  for  goods  sold  and  de- 
livered, Sic,  the  defendant  was  allow- 
ed to  plead. — First :  never  indebted. 
Secondly :  payment.  Thirdly  :  that 
the  goods  were  exciseable  liquors,  to 
wit  wioe,  sold  by  retail,  to  be  con- 
sumed by  the  defendant  and  others 
on  the  plaintiff's  premises,  she  not 
being  licensed.  Fourthly :  that  the 
goods  were  wines  and  suppers  sup- 
plied to  the  defendant  in  a  brothel 
kept  by  the  plaintiff,  for  the  purpose 
of  being  consumed  there  by  the  de- 
fendant and  divers  prostitutes  in  a 
debauch,  to  incite  them  to  riotous, 
disorderly,  and  immoral  conduct. 

But  this  Court  refused  to  allow 
the  defendant  to  plead,  together  with 
the  above  pleas,  that  he  was  entirely 
deprived  of  understanding  by  intoxi- 
cation, when  he  made  the  contracts, 
as  the  plaintiff  well  knew,  and  that 
the  goods  were  liquors  supplied  to 
increase  his  intoxication,  and  that  he 
derived  no  benefit  from  them.  jETa- 
mUton  v.  Grainger^  40 

POUND. 
See  DiSTBESS,  (2). 

PRACTICE. 

See  Appeal. 
Costs. 
Notice. 
Secdritt  fob  Costs. 

PREDECESSOR. 
See  Succession  Duty. 

PRESCRIPTION. 
See  Common. 


PRINCIPAL  AND  SURETY. 

See  Equitable  Defence. 
Surety. 

PRINT. 
See  Copyright. 

PROCHEIN  AMI. 

Removal  of  Insolvent. 

Where,  in  an  interpleader  issue  in 
which  an  infant  was  plaintiff,  his 
nearest  relative,  who  was  insolvent, 
had  been  appointed  prochein  ami, 
the  Court  on  motion  removed  him ; 
it  not  appearing  by  affidavit  that  no 
solvent  person  could  be  found  to  act 
on  behalf  of  the  infant.  Lees  v. 
Smith,  632 

PROHIBITION. 

Attachment  in  Lord  Ma\for's  Court 
of  Shares  in  Mining  Company, 

The  Court  will  not  grant  a  writ  of 
prohibition  to  restrain  the  Lord 
Mayor's  Court  from  proceeding  upon 
an  attachment  of  shares  in  a  mining 
Company,  worked  on  the  cost-book 
principle,  upon  the  suggestion  that 
such  shares  are  not  **  goods  and 
effects.**   Tredinnich  v.  OUver,     780 

PROMISSORY  NOTE. 

See  Bankrupt  Law  Consolidation 

Act,  184i>,  (1). 
Equitable  Defence. 
Summary       Procedure       on 

Bills    of   Exchakoe   Act, 

1856. 

Liability    of  Trustees   of  Building 
Society  on  Note  Signed  by  them. 

A  promissory  note  was  made  in 
the  following  form  : — Midland  Coun- 
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tics  Building  Society,  No.  3.  Bir- 
mingham, March  12,  1858.  Two 
months  aiier  demand  in  writing  we 
promise  to  pay  to  T.  P.  one  hundred 
pounds  with  interest,  &c.,  for  value 
received.  W.  H.  and  J.  T.,  trustees. 
W.  F.,  secretary. — Heidy  that  the 
parties  who  signed  the  note  were 
personally  liable  upon  it,  and  that 
the  right  of  the  holder  to  sue  them 
was  not  affected  by  the  6  &  7  Wm.  4. 
c.  32,  and  the  10  Geo.  4,  c.  56,  s.  2 1 . 
Price  V.  Taylor,  540 

PUBLIC   SERVICE, 
See  EviDENCEy  (]). 

PUIS  DARREIN  CONTINU- 
ANCE. 

See  Plea. 

RAILWAY    CLAUSES    CONSO- 
LIDATION ACT,  1845. 

See  Railway  Cobipany,  (4). 

RAILWAY  COMPANY. 
tSee  Joint  Stock  Cobifany. 

( 1 }.  Contract/or  Carriage  of  Fish  Sttb- 
ject  to  Conditione — Reasonahlenese 
of  Conditions  within  the  17  Sf  18 
Vict,  c,  3,  *.  7. 

A  railway  Company  gave  public 
notice  that  fish  would  only  be  con- 
veyed on  their  line  by  special  agree- 
ment and  by  particular  trains;  and 
that  the  sender  should  sign  certain 
conditions,  as  follows : — **  That  the 
Company  should  not  be  responsible, 
under  any  circumstances,  for  loss  of 
market,  or  for  other  loss  or  injury 
arising  from  delay  or  detention  of 
trains,  exposure  to  weather,  stowage, 
or  from  any  cause  whatever,  other 
than  gross  neglect  or  fraud  :*'  and 
they  notified  **  that  fish,  under  spe- 


cial conditions,  would  be  conveyed 
by  the  6.60  a.m.,  the  8.55  a.m  ,  (and 
other  named)  trains,  subject  in  all 
cases  to  the  immediate  convenience 
and  arrangements  of  the  Company." 
These  conditions  having  been  signed 
by  a  person  sending  fish  by  the  rail- 
way : — Held,  that  they  were  just  and 
reasonable  conditions  within  the 
meaning  of  the  17  &  18  Vict.  c.  31, 
s.  7,  and  that  they  constituted  a 
valid  contract  binding  upon  the  party 
who  had  signed  them.  Beal  v.  The 
South  Devon  Railway  Company, 

875 

The  plaintiff  delivered  to  a  railway 
Company  eighteen  packages  to  be  car- 
ried on  their  line.  He  filled  up  and 
signed  a  receiving  note,  describing 
the  goods  as  '*  furniture."  On  the 
paper,  under  the  head  **  Conditions," 
were  these  words: — No  claim  for 
deficiency,  damage  or  detention  will 
he  allowed,  unless  made  within  three 
days  after  the  delivery  of  the  goods ; 
nor  for  loss,  unless  made  uithin  seven 
days  of  the  time  they  should  have  been 
delivered;  and  thai  the  Company  will 
not  he  answerahle  for  the  loss  or  d^ 
tention  of  any  goods  which  may  he  un* 
truly  or  incorrectly  described  in  the 
receiving  note.'*  The  plaintiff  said, 
'*  he  was  told  to  sign  the  paper,  and 
did  so.  He  miglit  have  seen  the 
word  '  Conditions,'  but  he  did  not 
read  them,  and  did  not  know,  and 
was  not  told  what  they  were."  One 
of  the  packages  consisted  of  a  sack  of 
clothes,  which  was  not  delivered,  but 
no  claim  was  made  until  more  than 
seven  days  from  the  time  when  the 
same  should  have  been  delivered. 

Held: — First,  that  there  was  no- 
thing to  rebut  the  presumption  aris- 
ing from  the  signature  of  the  paper 
by  the  defendant  that  he  understood 
that  the  contract  was  subject  to  the 
conditions. 

Secondly,  that  the  conditions  were 
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just  and  reasonable  withiD  the  mean- 
ing of  the  17  &  18  Vict.  c.  31,  n.  7 ; 
anil,  therefore,  that  the  Company  had 
a  defence  to  an  action  on  the  ground 
that  the  claim  was  not  made  within 
seven  days,  and  that  the  bag  of 
clothes  was  misdescribed. 

Quare,  whether,  under  the  17  & 
18  Vict.  c.  31,  s.  7,  the  decision  of  a 
Judge  at  Nisi  Prius,  as  to  the  rea- 
sonableness of  the  conditions  can  be 
reviewed  by  the  Court  above,  where 
leave  for  that  purpose  is  not  reserved. 
Per  PoVocky  C.  B.,  that  it  can  be  so 
reviewed.  Lewis  v.  The  Great 
IVeitem  Railway  Company^         867 

(2).  Contract  hy  one  Company  to 
carry  over  their  own  and  adjoining 
Linee. 

The  plaintiff  sent  some  oxen  to 
the  Craven  Arms  Station  of  the 
Shrewsbury  and  Hereford  railway  to 
be  carried  to  Birmingham.  The  rail- 
way from  that  station  to  Shrewsbury 
belongs  to  the  Shrewsbury  and  Here- 
ford Railway  Company,  and  the  rail- 
way from  Shrewsbury  to  Birmingham 
belongs  to  the  Great  Western  Rail- 
way Company.  The  plaintiff  s  drover 
signed  a  way-bill,  which  contained 
the  following  condition  : — *'  For  the 
convenience  of  the  owner  the  Com- 
pany will  receive  the  charges  payable 
to  other  Companies  for  conveyance 
of  such  cattle  over  their  lines  of  rail- 
way, but  the  Company  will  not  be 
subject  to  liability  for  any  loss,  delay, 
default,  or  damage  arising  on  such 
other  railway."  One  sum  was  charged 
for  the  carriage,  which  was  to  be 
paid  at  Birmingham.  The  oxen  were 
placed  in  trucks  belonging  to  the 
Great  Western  Railway  Company, 
and  on  the  arrival  of  the  train  at 
Wolverhampton  it  was  found  that  the 
bottom  of  one  of  the  trucks  was 
broken,  and  one  of  the  oxen  dead 
and  others  injured.     In   an   action 


hy  the  plaintiff  against  the  Great 
Western  Railway  Company  : — Held^ 
that  this  was  one  contract  with  the 
Shrewsbury  and  Hereford  Railway 
Company  for  the  entire  journey  from 
the  Craven  Arms  Station  to  Birming- 
ham, and  consequently  that  the 
Great  Western  Railway  Company 
were  not  liable  for  the  injury  to  the 
oxen.  Coxon  v.  The  Great  fFe$tern 
Railway  Company^  274 

(3).  Liability  for  Damage  hy  Fire 
occasioned  hy  Sparke  from  Loco- 
motive Engine, 

A  railway  Company  aatborized  by 
the  legislature  to  use  locomotive  en- 
gines, is  not  responsible  for  damage 
from  fire  occasioned  by  sparks 
emitted  from  an  engine  travelling  on 
their  railway,  provided  they  have 
taken  every  precaution  in  their  power 
and  adopted  every  means  which  sci- 
ence can  suggest  to  prevent  injury ; 
from  fire,  and  are  not  guilty  of  negli- 
gence in  the  management  of  the  en- 
gine.— So  Held  in  the  Exchequer 
Chamber  (reversing  the  judgment  of 
the  Court  of  Exchequer).  Vaughan 
V.  The  Taff  Vale  Railway  Company^ 

679 

(4).  Liability  of  Company  to  repair 
Approachee  to  and  Road  over 
Bridge, 

By  the  '*  North  Staffordshire  Rail- 
way Act,  1847"  (10  &  11  Vict, 
c.  cviii.\  with  which  is  incorporated 
the  Railway  Clauses  Consolidation 
Act,  1845,  it  is  enacted  "  that  where 
the  railway  is  proposed  to  cross  the 
turripike  road  leading  from  New- 
castle-under-Lyne  to  Leek,  the  Com- 
pany shall  erect  a  proper  and  suffi- 
cient bridge  constructed  of  bricks, 
stone,  iron  or  other  materials,  so  as 
to  carry  the  said  turnpike  road  over 
and  across  the  railway,  such  bridge 
also  to  be  constructed  with  parapet 
walls  of  brick,  stone  or  other  mate- 
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ing  the  power  of  sale,  and  by  inden- 
ture, dated  in  1847,  conveyed  to  T., 
who  entered  into  possession  of  the 
lands  and  duly  paid  the  40/.  rent. — 
Held^  by  the  Court  of  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer) :  First,  that 
the  rent  was  well  created  by  way  of 
use. 

Secondly,  that  the  rent -charge  was 
not  invalid  as  commencing  at  a  period 
too  remote,  and  so  contravening  the 
rule  against  perpetuities. 

Qutere,  whether  the  rule  as  to  per- 
petuities applies  to  a  case  where  the 
party  who  is  to  take  is  ascertained, 
and  who  can  dispose  of,  release  or 
alienate  the  estate  limited  to  him. 
GilberUon  v.  Richards^  453 

RESTRAINT  OF  TRADE. 
See  Bond. 


ROYALTY. 

Assignment  of  Letters  Patent, 

Declaration,  that  on  the  16th  of 
March,  1858,  an  agreement  was 
made  lietween  H.  and  the  plaintiff, 
that  a  patent  of  the  plaintiff's  for  an 
alloy  should  be  assigned  to  H.,  H. 
paying  to  the  plaintiff  by  way  of 
royalty  Id.  per  pound  for  each 
pound  of  alloy  made  or  used  by  him 
under  the  letters  patent  during  the 
existence  of  the  letters  patent,  the 
royalty  to  be  accounted  for  every 
six  months  after  the  date  of  the  tetters 
patent  or  from  mahing  any  of  the 
altoy^  with  a  covenant  for  further 
assurance  by  the  plaintiff:  that  on 
the  13th  of  November,  1858,  in  pur- 
suance of  the  agreement,  and  for  the 
purpose  of  carrying  out  the  terms 
thereof,  by  deed,  made  between  the 
plaintiff  and  H.,  the  letters  patent 
were  assigned  to  H.,  subject  to  the 
payment  of  the  royalty  upon  every 


pound  of  alloy  which  should  be  ma- 
nufactured by  H.  to  be  ascertained 
in  manner  therein  mentioned,  and 
H.  covenanted  to  pay  \d.  per  pound 
for  each  pound  of  the  alloy  which 
he  should  muhe  or  sett;  that  on  the 
17th  of  December,  1858,  by  agree- 
ment between  the  plaintiff  and  the 
defendant,  the  defendant,  in  consi- 
deration of  250Z.  to  be  paid  on  the 
23rd  instant,  &c.,  agreed  to  pur- 
chase the  right  of  the  plaintiff  "  in 
an  agreement  entered  into  with  H., 
dated  March  14,  1858  (meaning 
the  agreement  hereinbefore  set  forth, 
to  receive  a  royalty  of  \d,  per 
pound  on  the  metal  sold  under  the 
patent  specified  therein ;  the  second 
instalment  to  be  paid  conditionally, 
&c.,  otherwise  the  250Z.  to  be  paid 
on  the  23rd  proximo  to  be  considered 
as  full  purchase  money  for  the  plain- 
tiff's right  in  the  aforesaid  agree- 
ment.*' Breach  :  that  defendant  had 
not  paid  the  250/. 

The  plea  set  out  the  deed  of  No- 
vember 13th,  which,  reciting  that 
the  plaintiff  had  agreed  to  assign  the 
patent  to  U..  H.  paying  M.  per 
pound  on  the  alloy  which  he  should 
manufacture  and  vend:  it  was  wit- 
nessed that  the  plaintiff  assigned  to 
H.,  subjected  to  the  payment  of  a 
royalty  of  \d-  per  pound  on  every 
pound  of  alloy  manufactured  by  him^ 
to  6€  ascertained  in  manner  and  at 
the  times  therein  mentioned*  And 
H.  covenanted  to  pay  a  royalty  of 
Id.  per  pound  on  every  pound  of 
alloy  which  he  should  make  and  self, 
to  be  paid  quarterly^  the  first  pay- 
ment to  be  made  on  the  quarterly 
day  next  after  the  vending  of  any  of 
the  alloy ;  and  for  the  purpose  of  as- 
certaining the  quantity  sold,  to  keep 
an  account  of  the  quantity  made  and 
vended:  provided  that,  if  H.  ne- 
glected to  supply  any  person  desirous 
of  purchasing  alloy,  &c..  it  should  be 
lawful  for  the  plaintiff  to  manufac- 
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RENT. 


RENT  CHARGE. 


between  any  of  the  members,  and  no 
such  division  is  in  fact  made.  No 
newspapers  are  supplied  to  or  intro- 
duced into  the  institution. — Held, 
that  the  premises  occupied  by  the 
society  were  exempt  from  rates  under 
the  6  hi  Vict.  c.  36,  s.  1 ;  and,  first, 
that  the  possible  increase  in  the  value 
of  the  shares  did  not  deprive  the 
society  of  the  benefit  of  the  enact- 
ment. Secondly,  that  the  annual 
payments  were  voluntary,  because 
the  society  could  not  enforce  the 
payment  of  them. 

The  9  &  10  Vict.  c.  cxxvii.  (local 
and  personal,  public) ;  by  ss.  161  to 
154,  empowers  the  council  of  the 
borough  of  Liverpool  to  make  rates 
on  every  person  occupying  any  house 
or  land  within  the  borough  for 
certain  purposes  therein  named. 
Section  155  provides  that  no  person 
shall  be  rated  in  respect  of  any 
church,  chapel,  8cc.,  '*or  in  respect 
of  any  building  used  for  the  educa- 
tion of  the  poor  exclusively," — Held, 
that  this  Act  did  not  repeal  the  pro- 
visions of  the  6  &  7  Vict.  c.  36,  s.  1, 
or  affect  the  exemption  from  rates  of 
a  house  occupied  by  a  society,  estab- 
lished for  purposes  of  literature 
within  the  borough.  The  Liverpool 
Library.  Appellants,  v.  The  Mayor 
SfC,  of  Liverpool^  RespondeniSf     526 

REASONABLE  AND  PROBABLE 

CAUSE. 

See  Search  Wabbant. 

REGULA  GENERALIS. 
Hilary  Term,  1853,  b.  12. 

See  CosT8,(5). 

RENT. 

See   Landlord  and  Tenant,   (1), 
(2).  (3). 
Lessob  and  Lessee,  (1),  (2). 


RENT  CHARGE. 

Creation  by  way  of  use,     JPerpeivUy. 

A.,  being  mortgagee  in  fee  umple 
of  certain  lands,  and  the  equity  of 
redemption  in  fee  belonging  to  B., 
by  indentures  of  lease  aud  release, 
dated  October,  1838,  between  B.  of 
the  first  part,  A.  of  the  second  part, 
I.  of  the  third  part,  and  H.  of  the 
fourth  part.  B.  did  limit  and  appoint, 
and  A.  conveyed  to  H.,  and  B.  con- 
firmed, the  said  lands,  to  have  and 
to  hold  the  same  to  H.,  his  heirs  and 
assigns,  to  the  use  of  H.,  his  heirs 
and  assigns,  for  ever,  subject  to  a 
proviso  for  redemption   by  B ,  his 
heirs  &C.,   on    payment   of    5000/. 
Amongst  other  provisoes  there  was 
one,     that     if    default     should    be 
made  in  payment  of  the  5000/.,   it 
should  be  lawful  for  H.,  his  heirs  and 
assigns,  to  sell.    This  deed  contained 
a  proviso  for  quiet  enjoyment  by  B., 
until  default ;  also  the  following : — 
**  Provided  always,  and  it  is  hereby 
expressly      agreed      and     declared 
between  and  by  the  parties  hereto, 
that  if  at  any  time  hereafter,   when 
and  so  soon  as  H.  and  every  other 
person  claiming  or  to  claim  by,  from, 
through   or  under  him,  shall,  under 
or  by  virtue  of  any  power  or  autho- 
rity herein  contained,  enter  into  or 
upon  or  otherwise  become  possessed 
of  the  said   premises,   or   any  part 
thereof,  the  same  shall  from  thence- 
forth be  subjected  and  be  charged  to 
and  with  the  payment  to  B.  and   his 
assigns  of  the  annual  sum   of  40/., 
and  the  same  shall   thenceforth  be 
recovered  or  recoverable  by  distress 
or   otherwise    upon    or   out   of  the 
mortgaged  premises."     This  convey- 
ance was  executed  by  A.  and  R,  but 
not    by   U.     Default    having   been 
made  in  payment,  H.  entered  into 
possession  for  the  purpose  of  exercis- 
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ing  the  power  of  sale,  and  by  inden- 
ture, dated  in  1847,  conveyed  to  T., 
who  entered  into  possession  of  the 
lands  and  duly  paid  the  40/.  rent. — 
Heldy  by  the  Court  of  Exchequer 
Chamber  (affirming  the  judgment  of 
the  Court  of  Exchequer) :  First,  that 
the  rent  was  well  created  by  way  of 
use. 

Secondly,  that  the  rent -charge  was 
not  invalid  as  commencing  at  a  period 
too  remote,  and  so  contravening  the 
rule  against  perpetuities. 

Qtitere,  whether  the  rule  as  to  per- 
petuities applies  to  a  case  where  the 
party  who  is  to  take  is  ascertained, 
and  who  can  dispose  of»  release  or 
alienate  the  estate  limited  to  him. 
GUbertson  v.  Richards^  453 


RESTRAINT  OF  TRADE. 
See  Bond. 

ROYALTY. 

Assignment  of  Letters  Patent, 

Declaration,  that  on  the  16th  of 
March,  1868,  an  agreement  was 
made  lietween  U.  and  the  plaintiff, 
that  a  patent  of  the  plaintiff's  for  an 
alloy  should  be  assigned  to  H.,  H. 
paying  to  the  plaintiff  by  way  of 
royalty  \d,  per  pound  for  each 
pound  of  alloy  made  or  used  by  him 
under  the  letters  patent  during  the 
existence  of  the  letters  patent,  the 
royalty  to  be  accounted  for  every 
six  monfhn  after  the  date  of  the  letters 
patent  or  from  making  any  of  the 
alloy^  with  a  covenant  for  further 
assurance  by  the  plaintiff:  that  on 
the  i3th  of  November,  IH58,  in  pur- 
suance of  the  agreement,  and  for  the 
purpose  of  carrying  out  the  teroM 
thereof,  by  deed,  made  between  the 
plaintiff  and  H.,  the  letters  patent 
were  assigned  to  H.,  subject  to  the 
payment  of  the  royalty  upon  every 


pound  of  alloy  which  should  be  ma- 
nufactured by  H.  to  be  ascertained 
in  manner  therein  mentioned,  and 
H.  covenanted  to  pay  \d,  per  pound 
for  each  pound  of  the  alloy  which 
he  should  make  or  sell ;  that  on  the 
17th  of  December,  1858,  by  agree- 
ment between  the  plaintiff  and  the 
defendant,  the  defendant,  in  consi- 
deration of  250Z.  to  be  paid  on  the 
'23rd  instant,  &c.,  agreed  to  pur- 
chase the  right  of  the  plaintiff  **  in 
an  agreement  entered  into  with  H., 
dated  March  14,  1858  (meaning 
the  agreement  hereinbefore  set  forth, 
to  receive  a  royalty  of  Id.  per 
pound  on  the  metal  sold  under  the 
patent  specified  therein ;  the  second 
instalment  to  be  paid  conditionally, 
&c.,  otherwise  the  2501.  to  be  paid 
on  the  23rd  proximo  to  be  considered 
as  full  purchase  money  for  the  plain- 
tiffs right  in  the  aforesaid  agree- 
ment." Breach  :  that  defendant  had 
not  paid  the  250/. 

The  plea  set  out  the  deed  of  No- 
vember 13th,  which,  reciting  that 
the  plaintiff  had  agreed  to  assign  the 
patent  to  U..  H.  paying  id.  per 
pound  on  the  alloy  which  he  should 
manufacture  and  vend:  it  was  wit- 
nessed that  the  plaintiff  assigned  to 
U.,  subjected  to  the  payment  of  a 
royalty  of  Id.  per  pound  on  every 
pound  of  alloy  manufactured  Ify  him, 
to  be  ascertained  in  manner  and  at 
the  times  therein  mentioned.  And 
H.  covenanted  to  pay  a  royalty  of 
Id.  per  pound  on  every  pound  of 
alloy  which  he  should  make  and  sett, 
to  be  paid  quarterly^  the  first  pay- 
ment to  be  made  on  the  quarterly 
day  next  after  the  vending  of  any  of 
the  alloy  ;  and  for  the  purpose  of  as- 
certaining the  quantity  sold,  to  keep 
an  account  of  the  quantity  made  and 
vended:  provided  that,  if  H.  ne- 
glected to  supply  any  person  desirous 
of  purchasing  alloy,  &c..  it  should  be 
lawful  for  the  plaintiff  to  manufac* 
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ture  and  vend  the  alloy,  and  use  the 
invention  for  his  own  use:  that 
plaintiff  accepted  the  deed  and 
agreement  therein  in  the  place  of 
the  previous  agreement,  and  exone* 
rated  H.  from  any  further  perform- 
ance of  the  agreement :  that  the  de- 
fendant when  he*  entered  into  the 
agreement  had  no  knowledge  of  the 
deed  or  of  the  exoneration  of  H. : 
that  defendant  meant  to  buy  the 
royalty  under  the  agreement  and  not 
under  the  deed ;  and  that  the  de- 
fendant had  no  knowledge  of  the 
provision  in  the  deed»  that  the  plain- 
tiff was  to  be  at  liberty  to  make  the 
alloy  for  his  own  use. 

Replication :  that  before  suit  the 
defendant  had  notice  of  the  deed 
and  did  not  within  a  reasonable 
time  repudiate  or  give  any  notice  to 
the  plaintiff  of  his  intention  to  repu- 
diate his  agreement. 

Held:  First,  that  the  plea  was  a 
good  answer  to  the  action,  inasmuch 
as  it  shewed  that  the  plaintiff  had 
by  the  deed  incapacitated  himself 
from  giving  to  the  defendant  that 
which  he  had  bought. — Secondly, 
that  the  replication  was  bad.  fVeh- 
iter  V.  Newsome^  42 

RULE  OF  COURT. 
See  Costs,  (3). 


SALE. 

See  Tbover,  (2). 

Vendor  and  Vendee. 

SCIRE  FACIAS. 
See  Inddstbial  Provident  So- 

ClETr. 

SEARCH  WARRANT. 

Warrant  to  Search  and  Arrest, 
The  defendant,    a  miller,   saw  a 


number  of  sacks  partly  covered  wit 
a  tarpaulin  lying  on  a  quay  alongsid 
a  vessel.  Seeing  his  mark  on  one  < 
the  sacks,  he  cut  it  open  and  foun 
it  contained  pieces  of  sacks,  som 
new  and  some  old.  He  removed  th 
tarpaulin  and  saw  some  sacks  o 
which  was  his  mark,  and  on  othei 
it  was  cut  away.  Being  informe 
that  the  sacks  were  about  to  b 
shipped  by  the  plaintiff  for  the  ma 
nufacture  of  paper,  he  laid  an  in 
formation  before  a  magistrate  that  h 
had  reason  to  suspect,  and  did  sus 
pect,  that  some  sacks,  his  property 
had  been  stolen  and  were  then  in  th< 
possession  of  the  plaintiff.  There 
upon  the  magistrate  issued  a  warran 
to  search  for  the  goods,  and  if  thej 
should  be  found,  to  bring  them  anc 
the  plaintiff  before  him,  to  be  deal 
with  according  to  law.  The  plaintif 
was  accordingly  apprehended  anc 
taken  before  the  magistrate  who  dis- 
missed the  charge.  In  an  action  foi 
maliciously  causing  the  search  war- 
rant to  be  issued  and  the  plaintifi 
apprehended, 

Ifeld:'-Y\ntp  that  the  magistrate 
was  justified  in  issuing  a  warrant  ic 
that  form,  since  the  application  for  s 
search  warrant  involved  an  applica- 
tion to  arrest. 

Secondly,  that  there  was  no  ab- 
sence of  reasonable  and  probable 
cause  for  the  information,  and  con- 
sequently the  defendant  was  not 
liable  either  in  respect  of  the  seach 
warrant  or  arrest.     fVyatt  v.  fVhite, 

371 
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SECURITY  FOR  COSTS. 

Officer  in  Indian  Army. 

An  officer  in  her  Majesty's  Indian 
Army,  permanently  residing  and  in 
active  service  in  India,  will  not  be 
compelled  to  find  security  for  costs. 
WhithaU  v.  CampbeU,  601 


SEDUCTION. 
Eiffhi  of  Parent  to  maintain  Action. 
A  parent  cannot  maintBin  an  ac- 
tion for  the  seduction  of  a  datigbtcr 
not  residing  in  the  house  with  such 
parent,  but  being  a  domestic  ser- 
▼ant  living  in  the  house  of  her 
master,  though,  with  the  permission 
of  her  master,  sbe  had  been  in  the 
habit  during  any  leisure  time  of  as- 
■iating  in  the  work  hj  which  her 
parent  earned  a  livelihood.  Cathe- 
rime  TAompum  y.  Ro$i,  16 

SERVANT. 
See  Mastee  and  Servant. 


Of  Money  to  he  paid  on  illegal 
Agreement  not  executed. 

On  a  rule  to  enter  a  verdict  on  a 
fecial  case,  stated  under  the  5th 
section  of  the  Common  Law  Proce- 
dure Act,  it  appeared  that  E.,  the 
owner  of  a  ship,  in  order  to  effect  a 
sale  of  it  to  the  Tiurkish  government, 
authorised  B.,  his  agent,  to  bribe  the 
officials  of  that  government.  B.  ac- 
cordingly sold  the  ship  for  &&001.  ; 
6000'.  to  be  paid  to  E.,  and  500/. 
to  the  officials,  and  received  the 
whole  sum  of  65002,  from  the  go- 
vernment. The  case  itated  that  the 
whole  transaction  was  a  fraud  on  the 
govemmeut.  B.  paid  over  to  the 
officials  300/.,  but  did  not  pay  over 
the  remaining  200l.~Reld,  that  E. 
was  entitled  to  recover  the  200/,  from 
B.    Bone  v.  Ekitit,  925 

SLANDER. 


VOL.  v.— K.  S. 


(1).  Imputation  of  Incontineneif 
to  wife. 

Action  by  husband  and  wife  for 
slander,  imputing  incontinency  lo 
the  wife,  atteging  that,  by  reason 
thereof,  the  wife  became  ill  and  un- 
able to  attend  to  her  necessary  aflfairs 
and  business,  and  that  the  husband 
was  put  to  expense  in  endeavouring 
to  cure  her. — Held,  on  demurrer, 
that  the  declaration  shewed  no  causa 
of  action.     Alltop  v.  AlUop,        531 


(2).  Privileged  Chmmumeation. 

The  plaintiff  had  been  a  general 
commanding  a  corps  of  irregular 
troops  during  the  war  in  the  Crimea, 
Complaints  having  been  made  of  the 
insubordination  of  the  troops,  the 
corps  wM  placed  under  the  superior 
command  of  V.  The  plaintiff  then 
resigned  bis  command.  V.  directed 
S.  to  inspect  aud  report  upon  the 
state  of  the  corps  ;  and  referred  S. 
for  information  to  the  defendant, 
who  was  a  civil  Commissioner.  The 
defendant,  in  a  conversation  with  S., 
made  a  defamatory  statement  re- 
specting the  conduct  of  the  plaintiff 
upon  his  giving  up  the  command  of 
tlie  corps.  The  plaintiff  having 
brought  against  the  defendant  an 
action  for  slander : — Held,  that  it 
was  properly  lefl  to  the  jury  to  say 
whether  the  communication  the  de- 
fendant made  to  S.  was  relevant  to 
the  inquiry  S.  bad  to  make,  and  in 
which  the  defendant  was  to  assist 
him. 

When  once  a  confidential  relatioii 
is  established  between  two  persona 
with  regard  to  an  inquiiy  of  a  pri- 
vate nature,  whatever  takes  place 
between  them  relevant  to  the  same 
subject,  though  at  a  time  and  place 
different  from  those  at  whicli  the 
contidential  relation  tiegao,  may  be 
entitled  to  protectiou  as  well  as  what 
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passed  at  the  original  interview; 
and  it  is  a  question  for  the  jury 
whether  any  further  conversation 
on  the  same  subject,  though  appa- 
rently casual  and  voluntary,  did  not 
take  place  under  the  influence  of  the 
confidential  relation  already  estab- 
lished between  them,  and  therefore 
entitled  to  the  same  protection. 
Beaiion  ▼.  Skene,  838 

SOLICITOR. 

See  Assurance  against  Accident, 

(2). 

STAMP. 

Power  qf  Oommissionere  of  Inland 
Bevenue  to  reetamp  Bill  qf  Ex- 
change, 

A  bill  of  exchange  for  251,  was 
written  on  a  d</.  receipt  stamp. 
After  the  passing  of  the  16  &  17 
Vict.  c.  69,  which  altered  the  stamp 
duty  on  receipts,  the  bill  of  exchange 
was  restamped  with  a  Zd,  bill 
stamp  by  authority  of  the  Commis- 
sioners of  Inland  Revenue,  upon 
payment  of  the  penalty. — Held,  that 
the  Commissioners  had  power,  under 
the  37  Geo.  3,  c.  136,  s.  5,  to  re- 
stamp  the  bill. 

Semble,  that  the  3 1st  section  of 
the  Common  Law  Procedure  Act, 
1854,  has  deprived  the  Courts  of 
jurisdiction  to  entertain  any  motion 
upon  a  point  reserved  on  the  stamp 
laws.     HeUer  v.  Grout,  35 


STATUTE  OF  FRAUDS. 

(29  Cab.  2,  c.  3.) 

(1).  Undertaking  to  answer  for 
Debt  of  Another  within  4ith 
section, 

H.,  who  was  agent  for  the  plain- 


tiffs, being  desirous  of  retiring,  the 
defendant  applied  for  the  agency. 
H.  was  indebted  to  the  plain  tiffs, 
and  also  claimed  a  commission  for 
introducing  customers.  It  was  agreed 
that  the  plaintiffs  should  allow  U. 
52L  on  that  account,  and  that  the 
defendant  on  taking  the  agency 
should  allow  the  plaintiffs  to  retain 
six  months  salary,  which  amounted 
to  521.  In  an  action  by  the  plaintiffs 
for  money  received  by  the  defendant 
as  such  agent,  to  which  the  de- 
fendant pleaded  a  set-off  for  six 
months  salary : — Held,  that  this  was 
not  an  undertaking  to  answer  for 
the  debt  of  another  within  the  4th 
section  of  the  Statute  of  Frauds. 
Walker  v.  Hill,  419 

(2).  Acceptance  and  Beceipt  within 
17th  section. 

The  plaintiff's  traveller  verbally 
sold  to  the  defendant  two  puncheons 
of  rum  and  one  hogshead  of  brandy. 
It  was  agreed  that  the  spirits  should 
remain  in  bond  in  the  plaintiff^s 
warehouse  for  six  months,  at  the 
end  of  which  time  the  price  should 
be  payable.  On  the  same  day  the 
traveller  communicated  the  sale  to 
the  plaintiffs,  whereupon  they  sent 
the  defendant  an  invoice  of  the 
spirits  and  entered  them  in  the  books 
kept  in  their  bonded  warehouse  as 
transferred  to  the  defendant.  Af^er 
the  time  of  credit  expired,  the  de- 
fendant requested  the  plaintiffs  to 
take  back  the  spirits  and  sell  them 
for  him. — Held,  that  there  was  no 
acceptance  and  receipt  by  the  defend- 
ant within  the  meaning  of  the  29 
Car.  2,  c.  3,  s.  17.  Castle  v.  Stoorder, 
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STATUTE  OF  LIMITATIONS. 

See  Bankbupt  Law  Consolida- 
tion Act,  (2). 


STATUTE,  &c.  SUMMARY  PROCEDURE,  &c.  969 

Acknowledgment  from  whence  a  prO'  of  R.N.  for  life,  with  remainder  to 

mise  to  pay  may  he  implied,  the  defeodant  for  life,  with  remaiDder 

rp,     ^  ,,     .       ,    ^  1.  iji  .  to  his  first  and  other  SODS  in  tail  male. 

The  followiDg  letter  was  held  to  j^^  jj  ^.^^  j^  jg^g, 

bean  acknowledgment  from  whence  jy^^ .  pj  ^^^^  ^^^  defendant 
a  promise  to  pay  might  be  implied,  ^^^  ^  succession  under  a  disposition 
so  as  to  rebut  the  Statute  of  L.mita-  ^^^^  .  himself  within  the  12th  sec- 
tions :-« In  reply  to  your  statement  ^j^^  y,,  ^^^  Succession  Duty  Act. 
of  account  received,  I  am  ashamed  ,853,-.  the  testator  being  his«pre- 
the  account  has  stood  so  long.  I  d^cessor,"  and  therefore  the  defen- 
must  beg  to  trespass  on  your  kind-  ^^^^  ^^^  chargeable  with  duty  at  the 
ness  a  short  time  longer  till  a  turn  ^^^^  ^^  jq^  ^^  ^^^^ 
in  trade  takes  place,  as  for  some  time  Secondly  ^That  the  defendant  was 
things  have  been  very  flat -Yours,  „^^  ^^jj,,/^  „„j^^  ^^^  38,^  section 
J.  S.       Comforth  y.  Smttkard,     13  ^^  ,^y  allowance  in  respect  of  the 

1200/.  a  year,  which  ceased  on  the 

SUCCESSION  DUTY.  death  of  R.  N.     The  Attorney  Ge^ 

Be^ettlement  of  entailed  Estates.  ^^^^^  ^-  ^^''^  Broyhrooke,  488 

In  1796  a  testator  devised  certain  SUGGESTION, 
freehold  estates  to  his  cousin  A.  N.  o    /-•  /a\ 
for  life,  with  remainder  to  R.  N.,                     ^^  ^^^'^^^  C^). 
eldest  son  of  A.  N.,  for  life,  with  re- 
mainder to  the  first  and  other  sons  SUMMARY     PROCEDURE    ON 
of  R.  N.  in  tail  male.    In  1841,  R,  N.        BU.LS  OF  EXCHANGE  ACT, 
(then  being  tenant  for  life  in  posses-        1855. ' 
sion),   and  the   defendant,   his   son              /^g  ^  ]9  Vict.  c.  67). 
(being  tenant  in  tail  in  remainder), 

executed  a  disentailing  deed,  where-  (!)•   Checks. 

by  they  limited  the  estates,  subject         *     i     i  ,     i       •       '.i.'    <^u 

and  wilhout  prejudice  to  the  life  es-  „  /  ''^'^^  «"  '«"'''^'"  "  ''"^'?  *^% 

tate  of  R.  N." to  such  uses  as  R.  N.  "Summary  Proce«luje   on   Bills  of 

and  the  defendant  should  appoint,  ^"^f/^g^    ^''^    *^^^-        ^^""'a^ 
and  in  default  of  such  appointment,     '''"'**■» 
to  such  uses  as  the  defendant,  in  case       ...     —       .  „  ,  ,, 

he  survived  R.  N.,  should  Appoint,       C^)-  I'romissary  Note  payable  on 
and  in  default  thereof,  to  the  defen-  JJemana. 

dant  for  life,  with  remainder  to  his        A  promissory  note  payable  on  dc' 

first  and  other  sons  in  tail  male.     In  mand  is  within  "  The  Summary  Pro- 

1850,  R.  N.  and  the  defendant  ex-  cedure  on  Bills  of  Exchange  Act, 

ecuted  a  joint  appointment,  whereby,  1855,"  (18  &  19  Vict.  c.  67),  and 

after  reciting  the  disentailing  deed  the  six  months  within  which,  afler 

and  declaring  that  the  estates  should  the  note  is  due,  a  writ  may  be  issued 

be    freed    from    a    rent-charge    of  under  that  Act,  run  from  the  date  of 

10,134/.,   the   absolute   property   of  the  note. 

R.  N.,  they  limited  the  estates  to        But  a  writ  issued  after  that  period, 

such  uses  as  R.  N.  and  the  defendant  though  irregular,  is  not  void,  and  the 

should  appoint,  and  in  default  thereof  irregularity  may  be  waived  by  the 

(subject  to  a  rent-charge  to  the  de-  conduct  of  the  defendant, 
fendant  of  1200/.  a  year),  to  the  use        Therefore,  where  the  plaintiff  hav- 
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SURETY. 


mg  tenred  the  defeodant  whh  a  writ  i 
Qoder  that  Act,  more  tban  fix  montlis  * 
after  the  date  of  a  ynmMotj  note  f 
payable  oodemand,  and  haringngoed  j 
jodgmeot  and  isaoed  exccotioii,  the  j 
defendaot  reqaetted  him  to  instmct 
che  aherifF  to  withdraw,  after  a  levy 
of  part  of  the  jodgmeot  debt,  (the 
pbiotiff  alio  holdiog  a  oMrtgage  se- 
eoritj),  and  aathorixed  the  fherifFto 
re-eoter  at  mnj  time  and  lerj  the  re- 
maioder  of  the  debt : — Hetd,  that  the 
defeodaot  had  precluded  himself  fiom 
appljiog  to  let  aside  the  writ,  judg- 
ment aod^'execotioo;   aod  that  the 
dScial  assignee  under  his  bankruptcy 
was  in  the  same  situation.    Maliby 
T*  MurreUs,  813 

SUNRISE. 
See  DiSTBSss,  (1). 

SUNSET. 
See  Di8TB£S8y  (1). 

SURETY. 

See  Bahkrupt    Law    Coivsolida- 
Tioif  Act,  1849,  (1). 
Equitable  Defence. 

Discharge  of  Surety  on  JSquitahle 
Grounds, 

In  equity  upon  a  contract  of  sure- 
tyship, if  the  person  guaranteed  does 
any  act  injurious  to  the  surety,  or 
inconsistent  with  his  rights,  or  if  he 
omits  to  do  any  act  which  his  duty 
enjoins  him  to  do,  and  the  omission 
proves  injurious  to  the  surety,  the 
surety  will  be  discharged. 

By  articles  of  agreement  H.  agreed 
with  W.  (the  plaintiff)  to  complete 
certain  fittings  for  a  warehouse  for 
3450/.,  to  be  paid  by  instalments 
during  the  progress  of  the  work. 
The  contract  contained  a  stipulation, 
••That  W.  (the  plaintiff)  shall  and 


oiay  insure  the  fitf  iogi  from  risk  by 
fire  at  such  time  and  for  socfa  amount 
as  the  architects  may  eonnder  neces- 
sary, and  deduct  the  costs  of  soch 
insurance  lor  the  time  during  which 
the  works  are  unfinished  from  the 
amount  of  the  contract."  By  agree- 
ment, reciting  in  part  the  contract, 
the  defendant  agreed  with  the  plain- 
tiff to  guarantee  the  doe  perlbr- 
mance  of  the  works  by  H.  The 
agreement  was  to  be  signed,  and  was 
in  ftict  signed,  at  the  office  of  the 
architects,  and  the  defendant  stated 
that  a  clerk  of  the  architects  told  him 
that  he  incurred  no  risk  in  conse- 
quence of  the  stipulation  as  to  the 
insurance^  and  that  therefore  he 
signed  the  guarantee.  The  plaintiifii 
advanced  1800/.  to  H.  during  the 
progress  of  the  woric,  after  which  the 
fittings  to  the  raloe  of  2300/.,  while 
still  unfinished,  were  destroyed  by 
accidental  fire  in  the  workshop  of  H. 
The  plaintiff  had  not  insured  the 
fittings.  H.  became  insolvent  and 
never  repaid  the  1800/.  or  any  part 
of  it.  The  plaintiff  was  compelled 
to  pay  a  sum  greater  by  340/.  than 
the  original  contract  price  to  another 
person  to  complete  the  work  con- 
tracted for. 

Held,  first,  that  the  plaintiff  ought 
to  have  insured  the  fittings,  and  hav- 
ing omitted  to  do  that  which  his  duty 
towards  the  defendant  required  him 
to  do,  and  which,  if  he  had  done,  the 
defendant  would  have  been  relieved 
to  the  extent  of  the  insurance,  the 
defendant  was  discharged. 

Semble,  that  the  statement  of  the 
architect's  clerk  to  the  defendant 
upon  signing  the  agreement  was  ad- 
missible in  evidence. 

Heldj  however,  secondly,  that  the 
right  of  the  surety  to  the  benefit  of 
the  insurance  existed  whether  he 
knew  of  the  stipulation  to  insure  or 
not.      WatU  v.  Shuiiiewarih^       235 
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SURGEON. 
See  Dabcage. 

TENANT  BY  THE  CURTESY. 
See  Mergbb. 

TENDER. 
See  Landlord  and  Tenant,  (1). 

TITLE  DEEDS. 

See  Bankrupt    Law    Consolida- 
tion Act,  1849,  (2), 

TOLL. 
See  TuRKFULE  Toll. 

TRESPASS. 
See  Landlord  and  Tenant,  (1). 

TROVER. 

(1).  Evidence  of  Convereion. 

If  a  person  detains  goods  under 
any  claim  of  interest  in  himself,  so 
as  to  deprive  the  person  entitled  to 
the  possession  of  them  of  his  dominion 
over  them,  it  is  a  conversion. 

F.,  being  in  possession  of  a  billiard 
table,  which  the  plaintiff  had  lent  to 
him  on  hire,  by  bill  of  sale  assigned 
the  goods  in  his  house,  and  with 
them  the  billiard  table,  to  the  de- 
fendant. The  defendant  took  posses- 
sion, but  did  not  remove  the  table. 
The  plaintiff  demanded  the  table. 
The  d^endant  desired  to  see  the 
writing  under  which  it  was  let  to  F. 
On  the  following  day  the  plaintiff's 
son  produced  the  document  upon 
which  an  agreement  for  the  sale  of 
the  billiard  table,  which  had  not  been 
carried    into  effect,   was    indorsed. 


The  defendant  was  at  first  willing  to 
give  up  the  table,  but  subsequently 
wished  to  consult  his  attorney.  The 
plaintiff  refused  to  permit  the  de- 
fendant to  have  a  copy  of  the  docu- 
ment, and  gave  him  notice  that  he 
would  call  for  the  table  on  the  fol- 
lowing day  at  12  o'clock.  Accord- 
ingly at  that  hour  the  plaintiff  called 
and  saw  the  defendant's  man  but  did 
not  get  the  table,  the  room  in  which 
it  was  being  locked.  The  table  was 
afterwards  seized  by  F.'s  landlord 
for  rent.  In  an  action  of  trover  by 
the  plaintiff  for  the  table:— ^eA/, 
that  there  was  evidence  from  which 
the  jury  were  warranted  in  finding 
a  conversion  of  the  table  by  the  de- 
fendant. 

So,  notwithstanding  that  the  de- 
fendant might  have  given  directions 
to  his  man  to  give  up  the  table  when 
called  for,  such  directions  not  having 
been  communicated  to  the  plaintiffl 

QutBre,  per  Martin^  B.,  whether 
the  defendant's  taking  possession  of 
the  table  under  the  bill  of  sale  was 
not  a  conversion.  Burroughes  v. 
Bayne^  296 

(2),  Ckmversion  by  resale  of  Cfkaitel-^ 
Measure  of  Damage. 

A.  having  bought  some  sheep  on 
credit  left  them  in  the  custody  of 
the  vendor.  Without  any  default  on 
the  part  of  A.  the  vendor  resold  the 
sheep. — Held:  First,  that,  though 
the  price  had  not  been  paid  or  ten- 
dered by  A.,  the  resale  was  a  conver- 
sion of  the  sheep  by  the  vendor  in 
respect  of  which  A.  was  entitled  to 
maintain  trover. 

Secondly. — That  the  measure  of 
damage  was  not  the  value  of  the 
sheep,  but  the  loss  sustained  by  A. 
by  not  having  the  sheep  delivered  to 
him  at  the  price  agreed  on.  Chinery 
v.  Viall,  288 


VENDOR  AND  VENDEE. 


(3).  WmwrofOmoernoH  bfBeeeipt 
<lf  Proeetdt  </  Qoodt  tortiouity 
Sold. 

ir  the  oiroer  of  good*,  after  a  tor- 
tioua  aale  of  them,  waivec  the  cod- 
Teraion  aod  claimB  the  proceeds  of 
the  sale,  part  of  which  are  paid  to 
bim,  he  canoot  afterwards  treat  the 
•eller  as  a  wrong  doer  and  mainlaiD 
trover  against  him.  Lytkgoe  t. 
Vernon,  180 

TBUCKMASTER. 
Set  Libel,  (2). 

TURNPIKE  TOLL. 
(10  Gw>.  4,  c.  59.) 
Otrriage  Jet  to  Hire. 

The  10  Geo.  4,  c  59,  an  Aa  to 
amend  an  "Act  for  consolidating  the 
tnuts  of  the  several  turopilie  roads 
north  of  the  river  Tbames,"  by  sec- 
tion 2tf  enacts,  "  that  the  tolls  hereby 
made  payable  shall  he  paid  in  each  of 
the  districts  for  every  horae  or  beast 
drawing  any  stage  coach,  van,  cara- 
van waggon  or  other  carriage,  con- 
veying passengers  or  goods  for  pay, 
hire  or  reward  fur  each  time  of  pass- 
ing along  any  of  the  roads  in  that 
district." —  Held,  that  this  section 
only  applies  where  a  carriage  conveys 
passengers  or  goods,  and  a  charge  is 
made  in  respect  of  the  passengers  or 
goods,  and  not  where  the  carriage 
itself  is  let  to  hire. 

And  that,  therefore,  where  a  van 
was  hired  to  fetch  furniture  from  H. 
to  L.,  and  toll  was  paid  as  the  van 
went  out,  a  second  toll  was  not  pay- 
able as  the  van  returned  loaded. 
Hhort  V,  Hudson,  559 

VENDOR  AND  VENDEE. 
(1).  Acceplawe  of  Bulk. 


The  plaintiff  sold  a  ht^sbead  o 
cider  to  the  defendant,  by  sample,  a 
good  draught  cider.  After  tbe  ar 
rival  of  the  cask,  the  defendant  an 
the  2Stb  of  May  wrote  to  tbe  plain 
tiff,  "  The  cider  differs  from  tbe  sam 
pie,  and  the  little  I  have  sold  ba 
been  compUioed  of  in  every  instance 
should  this  continne  I  shall  be  oblige* 
to  return  it."  The  plaintiff  did  no 
anawer  this  letter  till  tbe  24th  o 
June.  The  defendant  in  trying  t 
sell  it  used  30  gallons,  but  finding  i 
unserviceable  refused  to  pay  for  thi 
rest,  which  he  returned  to  tbe  plain 
tiff.  It  WHS  found  as  a  fact  that  th< 
20  gallons  were  more  than  sufficien 
to  enable  the  defendant  to  test  th< 
quality  of  the  bulk.~/frU,  that  th< 
omiasioa  of  the  defendant  to  answe: 
the  leUer  of  the  28th  of  May  wa 
evidence  ft'om  which  a  jury  migh 
presume  that  tbe  plaintiff  acquiesce* 
in  the  further  trial  of  tbe  cider,  ant 
that  the  defendant  had  not  so  ac 
cepted  tbe  bulk  as  to  be  bound  Ii 
pay  for  the  whole.     Lucy  v.  Mouflel 


(2).  Title  of  Pitrehuer  in  Foreigi 
Oountrif  of  Shipicrecked  OooJg,  th 
properti/  of  £nff!Uh  Owner*. 

If  personal  chattels  are  sold  in  : 
manner  binding  according  to  the  lai 
of  the  country  in  which  ihcy  ar 
disposed  of,  that  disposition  is  bind 
ing  in  this  country. 

A  cargo  of  deals  was  shippei 
on  board  the  Prussian  vessel  "Au 
gusta  Bertha,"  by  Russian  merchuni 
at  Onega,  for  an  English  dtva  curry 
ing  on  business  at  Hull.  Tbe  vessc 
struck  on  the  rocks  on  th^  coast  c 
Norway,  but  the  cargo  was  lande< 
safely.  A  survey  was  held,  wben  ihi 
surveyors  recommended,  as  best  fo 
all  parlies,  that  the  ship  and  carg' 
should  be  sold,  and  the  cargo  hr 
sold  accordingly.     It  appeared  thai 
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hj  the  law  of  Norway,  tbovgh  tbe  I 
captaia  migiit  not  ooder  such  cir-  | 
stances  be  able  to  jostHV  the  sale  as  ; 
between  himself  and  the  owners  of ! 
the    cargo,   an   innocent   purchaser  ' 
would  hare  a  good  title  to  the  pro-  | 
pert  J  bought  at  such  sale. — HM^  bj 
the  Court  of  Exchequer  Chamber, 
that  the  sale  in  Norway  bound  the 
properlv,  and  that  the  goods  baring 
afterwards  come  to  this  country,  the 
owner  claiming  imder  such  sale  had 
a  good  title  to  them  as  against  the 
underwriters  to  whom  the  cargo  had 
been  abandoned:   Byles^  J.  disaeo* 
tiente. 

Per  CocJdmm^  C.  J.,  that  though 
the  goods  were  the  property  of  Eng- 
lish owners,  yet  as  they  never  were 
on  board  a  British  ship,  and  nerer 
reached  British  territory,  the  law  of 
England  nerer  attached  to  them, 
and  therefore  could  not  apply  to  the 
case.     CammeliT.  Seweli,  728 

WARRANT. 
See  Skamch  Wammamt. 

WAY. 

Biyii  cf  TenanU  to  tue  Wayt  laid 
out  for  General  Lnpravememt  cf 
ZtiaU. 

A  private  act  of  parliament  enabled 
the  piaiotii^  tenant  for  life,  to  grant 


building  leases  and  ^  to  lay  oat  and 
appropriate  any  part  of  the  land  au- 
thorized to  be  leased  as  and  for  a 
way  or  ways,  street  or  streets,  avenue 
or  avenues,  square  or  fiquares,  pas- 
sage or  passages,  sewer  or  sew»^  or 
other  conveniences  for  the  general 
improvement  of  the  estate  and  the 
accommodauon  of  the  tenants  and 
occufHers  thereof"  Having  appro* 
priated  certain  land  and  laid  it  out 
for  a  way  for  the  general  improve- 
ment of  the  estate,  in  exercise  of 
the  powers  of  the  Act,  by  deed  he 
granted  rights  of  way  over  it  to  two 
several  tenants. — HM^  that  tenants 
under  other  leases,  granted  in  pur- 
suance of  the  powers  of  the  Act,  but 
containing  no  grant  by  deed  of  a 
right  to  use  the  way,  were  not  en- 
titled by  the  provisions  of  the  statute 
to  use  it.     fflkUe  v.  JLeemm,         53 

WELL. 
See  Gas  Light  CoMTAjrr. 


WILL. 
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